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Maitand Trimbak v. Amritrao 
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bhai Abdool Hussein & Co. 378 

Mohanlal Motilal v. Harilal Bhogi- 
lal 346 

Moos, N. H. v. Abdul Hussain 323 

Motilal Gopaldas v. Krishnabai 
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'Municipal Corporation of Bombay 
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---v.- 
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Pu'shottam BhaDji & Co., in re 

179 R 
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Krishna 

Ragho Laxman v. GoviDd Vaman 
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Shripad Gopalkrishna v. Basappa 
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Shriram Shambhudayal. in re 

Sorahji Rustomji v. R. H. Patuk 

Sridhar Rambhau v. Gujabai 
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Ramchandra 

Supadi Lukadu v. Emperor 
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Suryanaravanan, Peruri v. W. L. 
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211 T 

*Tarabai Itamrao v. Dattaram 
Govindbbai 

Trim bale Narayan v. Darnu Bhau 

Tukaram Dhondi v. Balabai Naigu 
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Narhar 
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v. Tata 

49 
129 
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387 
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217 


244 
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■’Ramprasad Shivlnl v. Shrinivas 
Balm uk und 527 

•Ramsing Harising v. Bai Dyanba 512 
Ratanji Dorabji v. Kisandas 
Tribbovandas 302 

Ratilal Nathalal v. Motilal Sankal- 
chand 380 

' Rebello. F. A. C. v. Co-operative 

Navigation it Trading Co. 105 

* Roberts A. M. v. A. D. Shanks 3G0 

’ Rose Fernandez v. Joseph Gon- 

salves ^7 

Royal Bank of Scotland v. Rahim 
Cassurn it Son 369 

191 S 

* S i bai Gobind v. Balknshna 

Pandurang 368 

-• Sakharam Narayan v. Balkrishna 

Sjidnshiv ** • *151 

Simju, Bai v. Lallubhai Tilsibhai 476 
Secv. of State v. Bhaskar Krishnaji 485 

-:-V. Girjabai Sbivdeo- 

rao 137 

__ Laxmishankar Go- 

vindram 27 

- v. Manila! Ilariva- 

llavdas 278 

-v. Shantaram 

Naravan 12 


Mahadu 

215 U 

Uiawappa B&sawaneappa v. Gadi- 
gewa Hugo* 

216 V 

*Yadi Lai Raghavji v. Manek Lai 
Mansukhbhai 

Yagha Jesang v. Jacjivan Amritlal 

^Yallahhdas Kanji v. Itamchhordas 
Mathradas 

* Yallabhdas Mcghji v. Cawasji 
1’ramji >t Co. 

*Yed it Sopher v. R. P. \Yaglo it Co. 

‘Yelchand Sawaji v. Sitaram Tuka¬ 
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Yelji Bbimsey it Co. v. Bachoo 
Bhaidas 

Vidyavardbak Sangh Co. v. 
Ayyappa Sangirimallappa 

Yiramgam Spinning <t Manufactur¬ 
ing Co. Industrial Bank of 
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♦Vishnu Moreshwar v. Sadashiv 
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Vishnu Rimchandra v. Tukaram 
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Vi9hnu Shankar v. Yusuff Nurma- 
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Shaokarbhai Manorbhai v. Mctilal 
Ramdas 

Shrinivas Narayan v. Sbiddika 
Maidin 


122 

413 


*VishvaDathbhat Annabhat v. MaP 
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Vishvanath Bhiva v. Tukaram 
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WITH REFERENCES TO THE PAGES OF 

The All India Reporter 


|98 Cases] 

Names of parties 

Aunrsangji Dungarji, Jhala v. Decpsangji Pawabhai 
Apfco, D. S. v. Tirmal Hanniant 


Bai Dosibai v. Bai Dlianbai 

Bai Kasturbai v. Vanmalidas Laxraidas 

Bai Noor Jan Bagam v. Hansraj Jothamal & Co. 

Bhagwandas Rangildas v. Secretary of State for India 

Bhagwanji Sankleshwar v. Ahmedabad Electncty Co.. Ltd. 

Bhau Vyankatesh Clmkorker, in re ... ••• 

Bhikaji Laxman v. Secretary of State for India;... 
Bhfkhalal Girdliardas v. Acharatlal Lallubhai ... 

Bhikubai Ycswantrao meher v. Hariba Sawalaram 
Burjor F. R. Joslii v. Ellerman City Lines, Limited 


Colo, A. Cecil v. Nanalaf Morarji ... — 

Commissioner of Income-Tax. Bomday Presidency v 
Jamal Nur Mahomed A Co. 

Dadachanji v. Ratanbai ... 

Darubhai Mithabhai v. Becbar Desai 
Deekappa Mallappa v. Chanbasappa Rachappa ... 
Dhanrajgirji Karsinggirji v. Tata Sons. Ltd. ... 
Dbanrajgirji Karsingirji, Raja v. W. G. >' aid ... 

Emperor v. Abdul Gani ... 

-v. Cbandri Bawoo 

-- David Sassoon 


Haji 


PP 

A 

.1. R 

PP. 

442 

1925 

B 

241 

695 

if 

fi 

603 

388 

If 

fi 

210 

325 

1925 
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85 

7 J 0 
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It 

436 

208 

f i 

if 

239 

191 

tf 

ft 

227 

182 

if 

fi 

120 

608 

»» 

ft 

433 

554 

if 

ft 

365 

535 

ft 

*1 

341 

459 

ft 

it 

153 

854 

ft 

it 

449 

172 

1925 

B 

18 

362 

tf 

!• 

251 

167 

1925 

PC 

27 

305 

»f 

B 

270 

655 

tf 

tt 

420 

1 

1924 

B 

473 

357 

1925 

B 

400 

878 

1926 

B 

71 

212 

1925 

B 

131 

562 

ft 

if 

259 




L. I. R. Alphabetical Index 1925, Bombay 



Name* of parties 

Emperor v. Jagerdeo Ramsumer Towari 

---v. Manant K. Mehta 

-- Mangal Naran 

-r. Piru Rama Hawaldar ... 

-v. P. B. Ponde ... 

-v. Ranchhod Sursang 

-v. Shaft Ahmed 


1. L. R. pp. A. I R pp 

804 1925 B 489 

892 1926 B HO 

450 1925 B 268 

916 I9z6 B 64 

623 1925 B 387 

84 1924 B 502 

642 1925 B 529 


Gafur Imam v. Amir Isab 
Ganapa Putta v. Hammad Saiba 
Giriappa Sabanna v. Govindrao Gamao ... 

Govindprasad Lalitaprasad Misliar v. Riudabai ... 

G. I. P. Railway Company v. Haji Tarmahomed Hasaoi 
Gulabcband Rupaji, in re 

Gulbaji Ajisiji & Co. v. Rustomji Kharshetji Banatwalla 


• 

Habib Rowji v. Standard Aluminium & Brass Works, Ltd. ... 
Hanumant Gurunath v. Rama]>pa Lagmappa 
Hanmant Subbaya v. Krishna Manjinath 
Hariohand & Co. v. Gosho Kabushiki Kaisha 
Hirachand Amersey v. Jayagopal Gangabishau ... 

Hoosein Abdul Rehman & Co. v. Lakshmiohand Khetsey 
Hunmantraov.King-Emperor 
Hurdayal Shivlal v. Haji Adam 
Hurnandrai Fulchand v. Pragdas Budhsen 

Imambhai Kamruddin v. Rahimbhai 

International Banking Corporation v. II. Pestonji & Co. 

Jagerdeo Ramsumer Tewari, in re ... 

Jagubhai Hiralal v. Kesarlal Girdbarlal 

Jivanchand Gambhirraal v. Lasminararayan Ganeshram 


Kathu Jairam v. Vishwanath Ganesh 
Kedarnath Tulasidas v. Beharimal Jagarmal 
Kishoredas P. Mangaldas v. Ahmed Suleraau 

Limbaji Ravji Hajaro v. Ralii Ravji Hajare 


Mahadeo Govind v. Lakshminarayan Ramratan... 

Manikbai Yishnudas v. Gokuldas Ramdas 
Manjaya Sannaya Shanbhag v. Sheshgiri Shambhuling 
Martand Trimbak v. Amritrao Raghojirao ... - 
Maruti Vithu, in rc 

Mohbunissa Begum v. Mehmedunnissa Begum ... 

Mody & Co.. R. K. v. Mahomedbhai Abdool Hoosein & Co. ... 
Motilal Hirabhai v. Bai Mani 


Nagindas Dahyabhai v. GordhaudasDahvabhai.. 
Nagmlal Maganlal Jaiohand, in re ... 

Nanalal Lallubhai v. Chhotalal Karsidas 
Narayan Ganesh Patankar v. Sagunabai 
Narayan Keshav v. Kaji Gulam Mohidin 


1925 N. S. T. (Bom.)-5. 


• • • 


• • • 


• • • 
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115 
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I. L. R, Alphabetical Index 1925, Bombay 


Names of parties. I. L, R, pp. A. I. R ,pp. 

Nariman Rustomji Mehta v. Hasliaui Ismayal ... ... 149 1925 B 137 

Novrroji Rustomji Wadia v. Government of Bombay ... PC 700 „ PC 211 

Nur Mahomed Beg v. District Magistrate, Poona ... 152 „ B 162 

Over, John v. M. A. I. Over ... ... ... 368 1 925 B 231 


Patel Muljibbhai Hirabhai, in rr ... ... ... 860 1 925 B 535 

Pereira, A. M. v. D. P. Demello ... ... ... 440 „ „ 129 

% 

Rachappa Chaubasappa v. Ningappa Bassappa ... ... 847 1926 B 40 

Raghavendra Gururao v. Mahipat Krishna ... ... 202 1925 B 244 

Royal Bank of Scotland v. Rahim Cassum & Son ... 270 „ „ 369 


Sakharam Naravan Pat ward ban v. Balakrishna Sadashiv 

Modak ‘ FB 739 1925 B 451 

Secretary of State for India v. Bbaskar Krishnaji ... 759 „ „ 485 

-v. G. I. P. Railway Company ... I’C 320 PC 103 

-v. Girjabai ... ... 126 „ B 197 

---v. Shantaram Narayan Dabholkar 99 „ 12 

Shankerbhai Manorbhai Fatel v. Motilal Ramdas Shah ... 118 „ „ 122 

Shivlingappa Nijappa v. Gurlingava ... ... ••• 906 1926 B 103 

Shripad Dattatraya v. Vithal Vasudeoshet ... ... 615 1925 B 399 

Shripad Gopalkrishna v. Basappa Rudrappa ... ... 785 „ 416 

Sundrabai Vithal Deshpande v. Laxman Ramchandra ... 583 „ „ 325 

Suryanarayan, Peruri v. W. L. Narsimha ... ... 885 „ „ 415 

Tarabai Ramrao v. Dattaram Govindbhai ... ... 539 1925 B 4(>-> 

Tukaram Mahadu v. Ramachandra Mahadu ... ... 672 „ „ 425 


Vadilal Raglmvji v. Manecklal Mansukhbhai 
Vallabhdas Meghji v. Cowasji Framji A Co. 

Vaman Trimbak v. Changi Damodar 
Ved and Sopher v. R. P. Waglo & Co. 

Vidyavardhak Sangh Co. v. Ayyappa Sangirimallappa 
Vishnu Ramcnandra Deshpande v. Tukaram Garni 
Vishvanathbhat Annabhat v. Mallappa Ningappa 



• • • 

• • • 

• • • 

• • • 

• • • 



291 

706 

862 

505 

842 

526 
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1925 B 
»• »» 

1926 B 
1925 B 
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188 

469 

97 

351 

524 

375 

514 


Waman Martand Bhalerao v. Commissioner, Central Division 
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LIST OF CASES OVERRULED 


Hanea v. Bhawa, 40 Bom. 333=18 Overruled in 

Bom. L. R. 22. 

A. I. R. 

1925 Bom. 309 

(P. B.> 

Jamsang Devabhai v. Goyabhai Kikabhai, 

1G Bom. 408. 

V 

A. I. R. 

# 

1925 Bom. 241 

(P. BJ 

Subba Rama Hegde v. Venkatasubba 

Hegdo, A. I. R. 1924 Bom. 434 

» 

A. I. R. 

1925 Bom. 210 

(P. B.) 



ABBREVIATIONS EXPLAINED. 


All. or A. 

A. L J. 

A. L R. 1925 All. 
Bom. or B. 

Bom L. R. 

A. L R. 1925 Bom. 
Bur. L. T. 

Bur. L. J. 

Cal. or C. 

C. L. J. 

C. L. R. 

C. W. N. 

A. L R. 1925 Cal. 

Cr. L. J. 

L A. 

LC. 

Lah. or L. 

A. L R. 1925 Lab. 
Lab. L. J. or L. L. J. 
L.B. R. 

UR. 1922 L. B. 

L. R. (P. C.l 

L. R. (A) 

Mad. or M. 

M. L. J. 

M. L. T. 

L. W. or M. L. W. 

M. W. N. 

A. I. R. 19-25 Mad. 

N. L. J. 

N. L. R. 

A. I. R. 1925 Nag. 

O. & A. L. R. 

O. C. 

A. L R. 1925 Oudh 
0. L. J. 

O. W. N. 

P. R. 

P. L. R. 

P. W. R. 

Pat. or P. 

P. H. C. C. 

A. L R. 1925 P. 

A. L R. 1925 P- C. 
Pat. L. R- 
Pat. L. J. 

Pat. L. W. 

R. or Raug. 

A. L R. 1925 Rang. 
Sar. 

S. L.R. 

Suther. 

A. L R. 1925 Sind 
U. B. R. 

U. P. L. R. 

A. I. R. 1922 U. B. 
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.... 
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Indian Law Report*, Allahabad Series. 
Allahabad Law Journal. 

All India Reporter, 1025 Allahabad. 
Indian Law Reports. Bombay Series 
Bombay Law Reporter. 

All Iudia Reporter, 1925 Bombay. 

Burma Law Times. 

Burma Law Journal. 

Indian Law Reports, Calcutta Series, 
Calcutta Law Journal. 

Calcutta Law Reports. 

Calcutta Weekly Notes. 

All India Reporter. 1925 Calcutta. 
Criminal Law Journal. 

Law Reports, Indian Appeals. 

Indian Cases, 

Indian Law Reports. I«ahore Series. 

All India Reporter 1925 Lahore. 

Lahore Law Journal. 

Lower Burma Rulings. 

All India Reportor 1922 Lower Burma. 
The Law Reporter. Privy Council Soc. 

„ Allahabad Section. 
Iudian Law Reports, Madras Series. • 
Madras Law Journal 
Madras Law Times. 

Madras Law Weekly. 

Madras Weekly Notes. 

All India Reporter, 1925 Madras. 

Nagpur Law Journal. 

Nagpur Law Reports. 

All India Reporter, 1925 Nagpur. 

Oudh and Agra Law Reporter. 

Oudh Cases. 

All Iudia Reporter, 1925 Oudh. 

Oudh Law Journal. 

Oudh Weekly Notes. 

Punjab Record. 

Punjab Law Reporter. 

Punjab Weekly Reporter 
Indian Law Reports. Patna Series. 

Patna High Court Cases (Supplement to 
All India Reporter. 1925 Patna. 

All India Reporter, 1925 Privy Council 
Patna Law Reporter. 

Patna Law Journal. 

Patna Law Weekly. 

Indi.au Law Reports, Rangoon Senes. 
All India Reporter, 1925 Rangoon. 
Saraswati P. C. Judgments. 

Sind Law Reporter. 

Sutherland P. C. Judgments. 

All India Reporter. 1925 Sind. 

Upper Burma Rulings. 

, U. P. Law Reporter. 

All India Reporter. 1922 Upper Burma- 


C. W. N.) 
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OTHER ABBREVIATIONS. 


Appl* 

Appr. 

Dist. 

Disc. 


Applied. 

Approved 

Distinguished. 

Discussed. 


Diss. 

Expl. 
Foil. 
F. B 


Dissented from. 
.... Explained. 

.... Followed. 

.... Full Bench. 


P. C. — Privy Counoil. 

Ref. Referred to 

S. B. Special Bench. 
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Absence of Star denotes Cases of Provincial or Small Importance. 

★ Indicates Cases of Great Importance. 

★ ★ Indicate Cases of Very Great Importance. 


Abatement 

-- See Civil P. C., 0. 22 

Appeal —See Civil P.C.,0.22 R.9 

Adjournment 

- -See Civil P. C. 0., 17 R. 1 

Adjustment of Suit 

- See Civil P. CL, 0. 23 R. 3 

Adverse possession 

-Equity of redemption cannot 
be acquired by adverse posses¬ 
sion — Possessory mortgage — 
Trespasser in possession holds 
adversely to mortgagee and not 
mortgagor 465 

’ Right to open shutters and 
maintain weather frames is 
acquirable by adverse possession 385 
Vacant site between two houses 
belongs to neighbours 27 

Amendment of Order. 

“—See Civil P. 0., S. 152 
Amendment of Pleading 

—See ClViiP. C., 0. 6, R. 17 
Arbitration Act (9 of 1899) 

7®' ^ Bill-of-lading giving op¬ 
tion to one party only to choose 
forum There is no submission 
% within 8 . 4 449 

—S. 9 (a) and (b)—Reference 1 3 
two arbitrators one by each 
party Arbitrators refusing to 
aot—Each party has right to 
appoint another ^ place of i t 
.retiring arbitrator—On refusa 


Arbitration Act 

by od6 party other party can 
appoint sole arbitrator 4G9 

B 

Benamidar 

-Suit by or against benamidar 

binds the real owner 422 

Bombay Bhagdari and Narva- 
dari Act (Bom. Act 5 of 
1862) 

-S. 1—Separation of a portion 

of narva land by proprietor— 
Recognition of the portion by 
Collector as separated sub -divi-. 
sion — Such portion must be 
considered as a recognised sub¬ 
division 476 

Bombay City Municipal Act 
(Bom. Act 3 of 1888) 

-Private rights cannot be inter¬ 
fered with beyond limited powers 
conferred by statute 458 

-S. 63 (k)—Building quarters 

for Municipal servants is for 
promoting publio convenience— 

Such a matter is within the dis¬ 
cretion of the Municipality and 
Court of law cannot interfere 536 

S. 63. (k)—Contemplation by 
Municipality for utilization of 
the ground fioor for shops oanDofc 
disentitle it from proceeding with 
the scheme 538 

S. 147—Additional Municipal 
tax Tenant liable to pay suoh 
tax—Notice is not necessary 532 


10 


Subject Index, 

Bom. City Municipal Act 

S. 515 Private and public 
nuisances can be remidied by 
injunction by one or all residents 
aliecied Court can order refusal 
to grant license for stables but 
the order does not govern all 
cases of license for stables 458 

Bombay City Police Act (Bom. 

Act 4 of 1902) 

Ss. <0, 72 and 74 Accused 
though arrested under requisi¬ 
tion from Magistrate are iu 
police custody 3S7 

Bombav District Municipal 
Act (Bom Act 3 of 1801) 

-Ss. 4 1, 54 and 58, R. 3-Rules 

under S. 58R. c-Primary scbools - 
Govornment inspection disal¬ 
lowed—Maintenance of schools 
is not ‘ misapplication'. 278 

-3. 65 (1)—Levy of sanitary 

cess under S. 59 (vii)— No notice 
under S. 65 (l) issued—Levy is 
not illegal 419 

■- S. 96 — Municipality cannot 

order grant of permission 
amounting practically to refusal 345 
-Ss. 96, 92 and 91 (a)—Permis¬ 
sion to build—Permission subject 
to keeping land within regular 
line of street unbuilt upon is 
legal—Building beyond the line 
is an offence 505 

Bombay Hereditary Offices 
Act (Bom. Act 3 of 1874) 

-S. 5—Mortgagee from Watan- 

dar is liable to pay mesne pro¬ 
fits if he retains possession after 
mortgagor's death 325 

-S. 15—Widow holding life in¬ 
terest in watan property is not 
4 holder.’ 365 

-S. 73—Non compliance with 

the procedure laid down in sec¬ 
tion makes order ultra vires 365 

Bombay High Court Circu 
lars. 

-Ch. 23. R. 16—Receivers other 

than Official Receivers—Recei¬ 
ver's remuneration should be 
proportionate to the amount of 
dividend distribute! _ _ 472 

Bombay High Court, Original 
Side 

——Pleader, costs of, before Taxing 
Master are not allowed 355 

-Taxation—Party taking review- 

must pay ccsts—Taxing Master 


1925 Bombay 

Bom. High Court Ori. Side 

can make the party taking review 
pay costs of th<j ocher party 355 

Bombay Land Revenue Code ^ 
(Bom. Act 5 of 1879)— 

-Ex-parte grant of sanad at 
City Survey confers no title 430- 
S. 83—Existence of tenancy 
shown for nearly 80 years— 

Origin not known — Tenancy 
should be presumed to be per¬ 
manent and ancient 390' 

S. 83 — Tenancy traceable to 
the time of foundation of 
village in particular year— 

Origin of tenancy may yet be 


shown to be indefinite 294 t 

—S. 83—Proviso—‘ Usage ’ has 
to be proved by landlord 390 

—S. 84—Annual tenancy—Dis¬ 
claimer of landlord's title causes 
forfeiture — Notice to quit is 
unnecessary 524 

—S. 84 — 10 days' notice is 
invalid 294 

—S. 121—Civil suit lies from 
decision of Survey Oilicer on a 
title dispute 151 


-S. 133—Sanad is a document 

of title — Entries in Collector'9 
books are not much evidence of 
title — Sanad holder need not 
prove possession within 12 years 
of suit 477 

-S. 217 — Section does not 

affect contractual rights arising 
before the survey 435 

Bombay Mamlatdars' Courts 
Act (Bom. Act 2 of 1908; 

-S. ^3 — Application to Col¬ 
lector for revision must not be 
rejected without hearing appli¬ 
cant or hie pleader 522 

Bombay Pleaders Act (17 of 
1920) 

-S9. 17 to 19 — No special 

agreement batween rleader and 
client-Pleader dying before final 
decree — Proportionate fees on 
basis of quantum meruit only 
can lie claimed 513- 

Bombay Prevention of Pros¬ 
titution Act (Bom. Act 11 
of 1923) 

-Ss. 3 and 10 (l)—Arrest by 

police officer without com¬ 
plaint is illegal — Magistrate 


Subject Index, 19 

Bom. Prevention of Prostitution 

Act 

has no jurisdiction to try the 

accused 131 

Bombay Rent {War Restric¬ 
tion, Act (Bom. Act 2 of 
1918) 

-Notice to quit given while 

the Act is in .force — Fresh 
notice is not necessary after the 
Act ceases to apply olG 

-Premises occupied mainly for 

dwelling purposes—Tenant also 
carrying on business in the 
premises — Premises are to be 
deemed as used as dwelling-house 

398 

-S. 2—Sub-tenant let in with¬ 
out landlord's consent is not a 
“ tenant ” With respect to 
original latdlord. -115 

!. 6—Cifcv of Bombay Muni¬ 
cipal Act (3 of 1888), S. 117 
Additional Municipal tax 
Tenant liable to pay such tax 
Notice is not necessary 532 

—S. 10 A—Defendant applying 
for restoration and becoming 
successful on merits—Act expir¬ 
ing in the meantime before order 
was passed in his favour—Pro¬ 
ceedings ipso facto terminate 
and defendant cannot succeed 378 
•S. 13 — House held uDder 


lease—Part of premises let out 
by lessee — ReDt of part sub let 
forms basis of standard rent 400 

Bombay Revenue Jurisdic¬ 
tion Act (10 of 1876) 

-S. 4 (a)-Order of commutation 

of watan services passed with¬ 
out observing Bombay Heredi¬ 
tary Offices Act, S. 73—Suit to 
set aside order lies 365 

Bombay Survey and Settle¬ 
ment Act (Bom. Act 1 of 
1865) 

--'Ss. 37 and 38 — Terms of 

Kabuliyat to Government must 
conform to custom exoept as 
altered by Ss. 37 and 38. 44 

Bombay Wagering Act (3 of 
1865) 

S. 1 Agreement to pay differ¬ 
ences Settlement by crois-con- 
traot Agree'ment is of wagering 
nature under S. 1 though not 
Tinder Contract Act, S. 30 511 


175 


162 


209 


25 Bombay 11 

Broach and Kaira Incum¬ 
bered Estates Act (Bom. 

Act 21 of 1881) 

-S. 28 — Estate taken under 

management — Disability con¬ 
tinues even in the case of succes¬ 
sor of the Tbakor 

c 

Cantonments House Accom¬ 
modation Act (6 of 1923) 

-Ss. 30 and 7 — Notice ijsued 

under S. 7—Person aggrieved 
can appeal under S. 30 No 
other jemedy is open 

City of Bombay Local Acts 

—Sec Bombay City Local 
Acts 

Civil Procedure Code (5 of 
1908) 

-S. 2 (17)—Official Assignee 

is a public officer within S. 2 
(17) . 344 

-S. 9--Suit chiefly with res¬ 
pect to the right to receive offer¬ 
ing and incidentally to the right 
to worship is maintainable 

* -S. 11 — Application to file 

awards registered as suit, 
Abatement ordered for non-join¬ 
der of representatives— Second 
suit to recover money due is 
not barred 418 

-S. 11—Gujarat Talukdars Aot 

(Bombay Ac; VI of 1888) — 

S. 16 — Decision cf Dt. Judge 
under S. 10 doe* cot bar a regu¬ 
lar suit on tho i rinciple of res 
judicata F B 241 

* -S. 11—Several mortgages on 

tbe same property and in favour 
of same mortgagee—Mortgagor 
suing for accounts under S. 15 D 
of the Dekkhan Ag. Rel. Act on 
one mortgage—Mortgagee claim¬ 
ing account to bo taken of other 
mortgages also—Court deoiding 
suit only with resjeot to one 
mortgago—Subsequent suit on 
other mortgages by mortgagee 
is not barred 311 

* -S. 11, Expl. IV—Might and 

ought—Suit for specific perfor¬ 
mance of a contract of sale— 
Relief a3 to possession need not 
be asked 181 

—S. 11—Expl. V—Relief asked 
for in plaint but not referred to 
in judgment-Decision as to that 


*►. 
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relief found to he unnecessary— 

Mo res judicata 181 


—S. 24—High Court in insol¬ 
vency jurisdiction cannot with¬ 
draw insolvency proceedings 
pending with a Sub-Judge in the 
presidency 543 

-S. 34— Decree for partition 

and for accounts—Section does 
not apply 406 

-S. 34—Interest on damages— 

Where a party improperly delays 
the ascertainment of damages 
for a long time he should be 
penalized with from date interest 
of suit 547 

-S. 34—Mortgage suit—Inter¬ 
est allowed from date cf suit 
only so as to make interest equal 
to capital—Interest also allowed 
in case of default in payment 
from date of payment—Award of 
interest was held proper 362 

-S. 35—No appeal lies from 

order under S. 35 432 

-S. 35—Privy Council appeal 

presented but not prosecuted — 
Costs on petition for leave to 
appeal to Privy Council are to 
be paid by appellant 471 

-S. 3"}—Several defendants— 

Suit dismissed against all—Each 
defendant is entitled to costs on 
the basis of suit valuation 432 

-S. 35 — When costs do not 

follow event, reasons must be 
given—Plaintiff who is not guilty 
of misconduct is not disentitled 
to his costs 527 

-S. 47—Decree for specific per¬ 
formance of contract for sale— 
Question of judgment-debtor 
damaging property after decree 
can be gone into by executing 
Court 385 

-S. 48—Decree passed before 

new Code came into force—Sec¬ 
tion applies 326 

-S. 48—Instalment decree 

ceasing to l>o so on default 
Court cannot restore decree to 
original status 326 

- —S. 48 (1) (b)—Subsequent 

order means any order made by 
a competent Court Order of 
executing Court allowing time 
for judgment-debtor to pay up 


Civil P. C. 

the balance of decretal amount 
is a subsequent order and gives 
a fresh period for executing the 
decree 503 

-S. 63—Execution of decree— 

Attachment of property by First 
Class Subordinate Judge—Sub¬ 
sequent attachment and 9ale by 
Second Class Subordinate Judge 
—First Class Subordinate Judge 
is entitled to call for sale pro¬ 
ceeds to his Court for rateable 
distribution 420 

-Ss. 65 and 63—Property sold 

in execution of two decrees— 
Purchaser at the unconfirmed 
sale get9 no title to property 483 

-S. 91—Suit for removal of 

encroachment in public street— 
Plaintiff unable to prove that 
the rest of the street cannot be 
used- Suit is not maintainable 

367 

-3. 95—Suit for damages for 

attachment before judgment on 
insufficient grounds — Attach¬ 
ment not effected—No cause of 
action exists 357 

-3. 100—Gujarat Talukdar’s 

Act (Bom. Act VI of 1888), S. 16 
—No second appeal lies to the 
High Court from a decision of 
the Dt. Judge under S. 16 of the 
Gujarat Talukdars Act: 16 Bom . 

408, Overruled F 241 

-S. 100—Whether a specific 

instance as to custom is proved 
is a question of fact—Objection 
as to general insullicioncy of 
evidence may be gone into in 
second appeal 380 

-3. 102—Suit as framed not a 

small cause—Plaintiff omitting 
a portion of claim subsequently 
—Suit docs not change its char¬ 
acter 440 

-S. 110—Value in partnership 

suits is calculated on the appel¬ 
lant's share and uVj the whole 
property 137 

- 3. 115—Decree passed on sn 

award—Revision is competent 

341 

-S. 115—Interference i3 dis¬ 
cretionary and not obligatory 341 
-S. 144—Decree against Defen¬ 
dants 1 and 2 for damages— 
Plaintiff appealing on ground of 
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his being entitled to specific 
performance againt Defendant 3 
—Defendant 1 paying decree 
money pending appeal—Plaintiff 
succeeding in appeal—Defendant 
1 is entitled to interest while 
withdrawing his money 313 

-S. i52—Court sale under an 

order erroneously stating larger 
sum as due cannot be set aside 
for the error 389 

-0.1, R. 1—Suit for enhanced 

rent against tenant for excess 
land—All cosharer landlords 
must join 542 

-0. 2, R. 3—Five persons mak¬ 
ing five contracts with the same 
defendant—One suit by all five 
on the contract is not maintain¬ 
able 

0. 6 , R. 17—Substitution of 
Dew plaint cannot be allowed 

0. 7, R. 10—Order under—No 
second appeal lies 

7, R. 10—Plaint returned 
for presentation to proper Court 
“Plaintiff appealicg — Appeal 
dismissed — Plaintiff can then 
present it to proper Court 418 

~0. 8 , R. 9—Court’s permission 
is necessary for filing pleadings 
in reply to defendant's written 
statement. 390 

0. 9, R. 8 —Dismissal under— 
Remedy by review is not com¬ 
petent 52 i 

0. 9, R. 9—Plaintiff arriving 
I&te in Court but on the same 
Jay Suit if already dismissed 
for default, should be restored 
on payment of costs if any 423 

~-0. 9, R. 9-3. 5 of Lira. Act 
does not apply to applications 
nnder 0. 9, R. 9 . 521 

R- 21—Defendant 
disobeying Court’s order—Defen¬ 
dant should be allowed opportu- 

n * fcy > 3 ° 9 ^ ow oau 9e—Defence 
should be struck out if defendant 
is guilty of wilful neglect 386 

"T'0.12, R. 1—Order as to affi¬ 
davit of documents obtained 
against defendant — Defendant 
dying Representatives brought 

rL reco i rd ' Freeh ° rder to 

affidavit must be obtained 
against representatives 386 


Civil P. C 

-0. 16, R. 1—Plaintiff apply¬ 
ing for summons to witnesses 
eleven day3 prior to hearing— 
Court is bound to issue summons 368 

•0. 17, R. 1—When notice for 


**. 


the discovery of documents has 
been posted to the hearing of 
the suit, but on the day so fixed 
no judgment is given on the 
notice, adjournment of hearing 
of the suit may be refused 

0. 17. Rr. 2 and 3—Failure of 


w • * » • V/ u w u »_»i 

plaintiff to appear at adjourned 
hearing—Court should proceed 
under R. 2—Trial Court and not 
the appellate Court can consi¬ 
der if plaintiff had good reasons 
for non-appearance 

-0. 20, R. 18—Partition suit— 


Preliminary decree silent as to 
interost—Interest can be awar¬ 
ded in a proper case 

O. 21, R. 2—Uncertified pay¬ 
ment—Executing Court cannot 
recognize—40 B. 333. Overruled 

F B 

0. 21, R. 52—Moneys in 
Official Assignee’s bands payable 
to judgment-debtor are attacha¬ 
ble 

0 21, R. 63—Mortgage of 
property Money decree passed 
against mortgagor’s vendor and 
the property sold—Auction pur¬ 
chaser obstructed in taking pos¬ 
session by mortgagee—No ad¬ 
verse order in claim proceedings 
passed against mortgagor— 
Mortgage is valid 
O. 22, Rr. 2 and 9—Appeal 
decreed in ignorance of appel¬ 
lant s death Decree is nullity— 
Only Court decreeing the appeal 
can^deal with application under 

-—0.22. Rr. 4 (3) and 9 and 
S, 107 (z) Appeal abating 

against one respondent does not 
necessarily abate against the 
others though both may be 
tenant 8-in-common 
0. 23, Rr. 1 and 3—Com¬ 
promise effected Subsequent 
withdrawal by plaintiff is not 
permissible 

^9* ?. 3 - R - 1—In 80me oases 
-riaintm cannot withdraw 


105 
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406 
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344 


413 


290 
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*—-O. 23, R. 1—Second suit dis¬ 
missed fcr non-compliance with 
condition cn which permission 
was granted—Third suit is 
barred 272 

-0. 23, R. 3—Mortgage suit 

compromised—Compromise al¬ 
io witg real zation fiorn property 
other than that mortgaged— 
Compromise is lawful 

* -0. SO, R. 1—It is not correct 

to sue persons as partners in the 
name of the firm by a partner or 
the manager 

* -O. 30, R. 3—Proviso—Part¬ 

nership dissolved to plaintiff s 
knowledge—One partner not 
served—Decree passed—Firm 
is liable under the decree though 
the partner not served is not 
bound 

* -o. 30, R. 6—Written state¬ 

ments of all partners are written 
statements of the firm - 1 er 
sonal defence can be put in only 
if a person is sued personally 
along with the firm 

* -0. 34, R. 14 —Money decree 

under a different mortgage— 
Rule does not apply 

* -0.47, R. land O. 9, R. 8— 

Dismissal under 0. 9, R. 8— 


331 


494 


239 


Remedy by review is not compe¬ 
tent. 

* -Sch. 2. para 11-Scope is 

limited to question oT law 
--Sch. 2, Art. 20-Suit to en¬ 
force award is maintainable 
though no order for filing the 
award is obtained 

-Sch. 3. para. 1 -Mortgage 

decree — Executing authority 
may mortgage the property to 
satisfy decree 

Companies Act (7 of 1913) 

* -S. 21—Limited company has 

statutory right to amalgamate 
itself with another company and 
no express power in the Memo- 
ranlurt of Association is neces¬ 
sary for the purpose 

-S. 79(i) and of Sch. 1 Table A. 

—Notice calling General Meet¬ 
ing to consider amalgamation of 
bank with another bank is bad 
if there is aoy secret benefit re¬ 
ceived by the Directors under 


521 

22 


41S 


277 


49 


Companies Act 

the airangement and it is 
disclc-ed in the notice 
•S. SI—Amendment may 


not 
he 

allowed subject to tbe nature of 
the resolution and that of the 
amendment. 

-S. 202 —Application under S. 

153 by Company which is not 
being wourd op—Order on appli¬ 
cation is not appealable 

-S. 1.03 (2)—Mixing up of 

different matters in same resolu¬ 
tion is legal 

-S. ^13—Mere omission to 

authorize in terms the liquida¬ 
tors to receive compensation 
and distribute it among share¬ 
holders does not make a resolu¬ 
tion illegal under the section 

-S. 213 (5/—Mixing up of differ¬ 
ent matters in same resolution 
is legal 

Company 

--Amalgamation with another 

Company is not confined to for¬ 
mation of new Company to carry 
on business of the old There 
must be sale of assets as a whole 
in return for shares in purchas¬ 
ing Company 

-Meeting—Amendment — Dis¬ 
allowing proper amendment 
vitiates resolution But amend¬ 
ment which amounts to rejec¬ 
tion of the resolution is illegal 

-Meeting— Amendment—Rejec¬ 
tion is proper if contrary to 
Court's order 

Meeting—Amendment to re- 


49 


49 


442 


49 


49 


49 


49 


49 


105 


solution lost on show of hands 
—Poll demanded and taken 
But before declaration of result 
of poll, demand forpoll and other 
amendments withdrawn and new 
amendment allowed —Original 
resolution is not invalidated 
Meeting—Closing doors during 


49 




taking of poll—Chairman is justi¬ 
fied if special precautions are 

necessary 

—Meeting—Evidence of proceed¬ 
ings—The minutes of a meeting 
are prima facie evidence of what 
happened at the meeting 
—Meeting—Minutes are prima 
facie, though not conclusive 
evidence of proceedings—Chair¬ 
man s declaration of the result of 


105 


49 
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Company 

polls will bs presume 1 to be 
correct until contrary is proved 
—When meeting is held and 
Chairman acts under orders of 
Court, Court has sjme control as 
to evidence attacking validity of 
proceedings 105 

—-Meeting—Objection to validi¬ 
ty of votes must be banded in 
before the commencement of the 
poll—It must particularize the 
votes objected to 49 

Mee:iag—Point of order as¬ 
sailing competency of the meet- 
* ing to consider the proposed re¬ 
solution, which is long enough 
to form a speech against the re¬ 
solution may be properly ruled 
out as a point of order 49 

Meeting—Presumption is in 
favour of validity of proceedings 
unless the invalidating fact is 
established beyond reasonable 
doubt 49 

"Meeting Sight of speech—A 
shareholder is entitled to be 
hoard in reasonable terms for 
a reasonable time—The ques¬ 
tion whether the denial of this 
right vitiates the resolution itself 
intended to be opposed by bim 
depends on the oircumstanoes of 
each case If it is practically 
certain that his speech would 
not have made any difference 
in the situation, the resolution 
will stand Though technically 
a speaker may seem to elect not 
to speak, yet, if it may be inferred 
from the circumstances that if 
he spoke he would be prevented 
from doing so, he would be held 
*> be prevented from speaking 49 
—Meeting—Validity of votes 
-•Plaintiff disputing validity can 
oiaim inspection and discovery 
oi documents—But refusal of 
inspection is not wrong so as to 
merit reversal by superior Court 
where delay is bad and where 

fd£ff 0n 18 DOt lik6ly t0 banefit 
y^Stare-holder misappropriat¬ 
ing Company's goods—Majority 

supporting the aot—Minority 
oan sue 

—Shares applied for on mis¬ 
reading of proopeotus—Applioant 


105 


** 


188 


** 


Company 

cannot resile-" Friends of direc¬ 
tors ” include business friends 272 

Construction 

- See Deed — Construction 

- See Contract—Construction 

- See Le ase—Construction 

Contract 

■An agreement is no' a hire 
purchase agreement unless hirer 
has option not to complete pur* 
cha c e 18- 

•Breach of contract — Where 
date of sale is postponed by con¬ 
sent, old contract continues but 
date of broach is the postponed 
date if date is fixed, or the date 
when plaintiff refused to extend 
time or after reasonable time 
from last date of grant of in¬ 
dulgence 547 

—Construction — Court should 
lean towards a construction 
favouring the validity of the 
contract rather than its illega¬ 
lity 11-5 

‘Contract by minor’s natural 
guardian for minors benefit — 
Minor is bound—Minor can sue 
for damages for breach of con¬ 
tract of marriage 97 

Kaccbi Ail at—Kaccha Adatia 
in Bombay makes contracts on 
behalf of up-country constituent 
with third parties — The third 
parties are responsible to the 
constituent for losses — Consti¬ 
tuent’s name is not disolosed to 
the third party—But the third 
party’s name is disclosed to the 
oonstituent-Both the constituent 
and the Adatia are responsible 
to the third party 79 

•TejiMandi transactions should 
not be presumed to be wagering 
transactions 79 

-Waiver must he with in¬ 
tention to waive and with know¬ 
ledge of all circumstances—Pay¬ 
ment by vendee of purchase 
money, due to mistake induced 
by advice of solicitors is not 
waiver of right under covenant 
for title 54 

Contract Act (9 of 1872) 

s - 11 ~ Contraot by natural 
guardian Minor benefited — 
Minor is bound—Marriage con- 


1G 
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Contract Act 

tract—Breach — Minor can sue 
for damages 

-3. 23 — Pleader agreeing to 

take as fees part of suit property 
in case of success — Agreement 
is void 

-3. 21—Agreement by client to 

pay to pleader a sum of money 
and part of suit property as 
inam for religious purposes”— 
Agreement is inseparable and 
whole is void 

-S. 30 — Agreement to pay 

differences—Settlement by cross 
contract — Agreement is of 
wagering nature within Bombay 
Act III of 1865, S. 1, though 
not under Contract Act, S. 30 

-S. 30 -Contract was held not 

to be a wagering one notwith¬ 
standing stipulation to pay 
difference between contract price 
and market price in the event of 
of breach of contract by either 
party 

-3. 30 — Wagering contract— 

Intention to deal only in differ¬ 
ences must be common to both 
parties 

-S. 30 — Wagering contract— 

Teji Mandi transactions should 
not be presumed to be wagering 
transactions 

-Ss. 04 and Go—Sale of minor’s 

property by stepmother—Pur¬ 
chase money applied in dis¬ 
charging mortgage executed by 
minor's father-Marriage expenses 
of minor defrayed out of the 
money — Sale can be set aside 
bat purchase money must be re¬ 
funded 

—S. 73 — Clause empowering 
vendor, on vendee's default to 
pay on due date, tj resell at any 
time and on such terms and con¬ 
ditions as vendor might decide 
is valid, provided vendor acts 
within its limits 

—3. 73 Plaintiff must mitigate 
loss—Vendor .th right to resell 
at any time, on vendee's default 
to nay by due date need not 
resell immediately but must do so 
with " reasonable time—Other¬ 
wise he can gei damages only on 
basis of difference between con- 


97 


** 


470 


470 


oil 


115 


79 


79 


499 


28 


Contract Act 

tract and market rates at date 
of breach 28 

-S. 107 — Clause empowering 

vendor, on vendee's default to 
pay on due date, to resell at any 
time and on such terms and con¬ 
ditions a3 vendor might decide, 
is valid, provided vendor acts 
within its limits 28 

-S. 107-Plaintiff must mitigate 

loss due to breach of contract 
by the deft.—Vendor with right 
to resale at any time.on vendee’s 
default to pay by due date, need 
not resell immediately but must 
do so within reasonable time— 
Otherwise he can get damages 
only on basis of difference bet¬ 
ween contract and market rates 
at date of breach 
•S. 107—Sale must be within 


* 


reasonable time 

—S. 107—Where vendor retains 
ownership he is entitled to differ¬ 
ence between contract rate and 
market rate on dato of breach, 
but must mitigate damages as 
far as possible—Where title has 
passed to vendee, vendor may 
recover price though vendee has 
not taken delivery or may sue 
for breach of contract oven after 
resale of goods — In letter case 
damages are the difference bet¬ 
ween contract rate and market 
rate when contract ought to have 
been completed 

•S. 140—The word ‘invested’ 


28 

547 


dispenses with necessity of 
assignment 

—S. 145 — Surety keeping alive 
his liability by payments within 
time — Decree against surety — 
Creditor's remedy against prin¬ 
cipal debtor barred by limitation 
— Payment by lurety under 
decree—Surety’s act in keeping 
alive his liability is not wrongful 

—S. 178 — “Goods” includes 
"share certificates ' . [ 

178 Proviso— ’Fraud’in 


547 


547 


•S. 


the proviso implies total absence 
of consent 

—S. 230—Agent can sue in his 
own name if he has an interest 
in the contract 


244 


314 


314 


547 


Contract Act 

**-S. 253—Mortgage to firm 


-- 

Release of property by one is 
useless unless lie is authorized 
by all partners 

—S. 253—Partner failing to 
carry out duties imposed on him 
—Suit for dissolution—Partner 
is not liable for probable los3 
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Criminal P. C. 

dered out returned by presiding 
Judge is produced in evidence ’ 
S. 203—Dismissal of com- 


17 


69 


324 




S. 


253 (6) — One partner 

assigning bis interest to a third 
party—Assignee cannot claim 
accounts from other partners 
nor can he sue for dissolution 

Costs 

-See Civil P. C. t S. 35. 

Court fees Act (7 of 1870)— 

-S. 7 (iv) (c)—Declaration 

sought that plaintiff was owner 
of certain Toda Giras Hak 
annuity and entitled to recover 
same—S. 7 (iv) (c) applies— 
Same value applies for jurisdic¬ 
tion purposes as for Court-fees 

Covenant running with land 
—See T. P. Act, S. 40. 

Criminal Procedure Code (5 of 

1898) 

S. 147 (l)—Right to take 
religious car iD procession along 
public road is coverel by sub- 
8 .( 1 ) 

S. 117 (2) and (3)—Merely 
not passing order under sub-S. 
(2) does not justify order under 
sub S. (3) 

S. 147 (2)—Proviso — Right 
not exercised in proper season 
due to obstruction by opposite 
aide Proviso does nob apply 

* 'S. 164—Magistrate of Native 
State recording accused's ex¬ 
planation for pnrpoEe of Extradi¬ 
tion Rules is not recording state¬ 
ment of accused in investigation 
under Ch. 14 

* 195 Sanction granted after 
new Cede came into operation 
is illegal 

195 (l) (o)—“ Court ” does 
not include Court in Native 
State 

• 195 (o)—Document produc¬ 

ed in a case—Production may 

be by another than the alleged 
offender' 

’®* 195 (c)—Document ten- 


347 


2S2 


536 


536 


536 


529 


151 


535 


433 


2-56 is different from that under 
S 342 

—S. 263 (h)—Non-compliance is 
curable under S. 537, if ccnvic 
tion is right 

—S. 288 (1923)—'Provisions” 
are not limited to Ss. 155 and 
157 of Evidence Act 
—S. 339 ' 1)—Certification by 
Public Prosecutor is absolutely 
necessary 

3.342—Accused is to be ex- 


— — — — ^ ^ w w w ^ 

attained after all evidence against 
him is over 

S. 342—Obligation under S. 
256 of the Criminal P.C. is differ¬ 
ent from that under S. 342 

S. 362 (l) and (2)—Strict com¬ 
pliance is Decessary even where 
the accused is to be sent to 
Dharwar Juvenile Jail 

S. 435 Withdrawal of cases 
by superior Court under S. 435 
suspends jurisdiction 

S. 4S9— Appeal pending— 
Notice for enhancing sentence 
should not be issued till dismis¬ 
sal of appeal 

3. 476—Notice though not 
legally necessary is expedient 
S. 476 Proceedings heard hy 
one Judge Direction can be 
granted by another 

S. 488 (l) Children—Offer to 
maintain in future is no bar to 
passing Older 

S. £62 Section applies even 
where imprisonment is obliga¬ 
tory. (But see S. 562 as 
amended) 

S. 562 (1 A)—Proviso to the 
section applies to whole sec¬ 
tion including sub-S. (1 a) 
newly added — Third Class 
Magistrate cannot exercise 
powers under sub-S. (l A) 


467 


plaint does not bar fresh com¬ 
plaint, but complainant must 
inform Magistrate about previ¬ 
ous dismissal 

—S. g-’O (3)—Appeal lies when 
compensation exceeds Its. 50 
whether payable lo one or more 
accused 

3 255—Obligation under S. 


253 
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138 


266 


135 
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147 
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259 
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Custom 

-Proof—Three instances 25 

jears old were held sulbcient to 
prove that custom was ancient 380 

D 

Deed 

-Construction—A Hindu's will 

devising his entire property to 
his wife with powers of aliena¬ 
tion id case of necessity was 
held Dot to curtail her powers to 
legal necessity, the reference to 
necessity bring held as only the 
ordinary aversion of an owner 
to alienate save when necessary 38 

-Construction — Circumstances 

sur. ouDdir g a document may be 
proved or lv to make its tmaDing 
clear and Dot to prove it to be 
somethirg else thin what it pur¬ 
ports to he 501 

-Cons'ruction—Heaf-lessee not 

bound to renew head-lease — 
Covenant to allow renewal to 
sub-lessee if and when renewal 
is obtained by head lessee—Sub¬ 
lessee cannot claim right to 
renewal in perpetuity 64 

-Construction—Question is not 

so much of parties’ intention as 
of meanine of words used 12 

Dekkan Agriculturists' Relief 
Act (17 of 1879) 

-Priv leges under the Act are 

personal—They cannot pass by 
assignment or devolution 501 

-S. 10 A—Section applies only 

when an agriculturist is party to 
suit 501 

-3. 10 A—Section is retros¬ 
pective in effect 112 

-S. 15 B — Lirn.Act. Art.182 (2) 

Instalments decree—Instal¬ 
ments becomo payable after date 
of appellate decree 270 

Divorce Act '4 of 1869) 

-Si. 10. 12, 13 and 14—Wife 

admitting adultery — Caution 
against collurion is essential ^31 

-S. 11—Adulterer's name not 

known—Court should not lightly 
excuse absence of enquiry 231 

-S 45—Civil P. C., O. 5, R. 17 

—Personal se*vice of petition 
should he insisted on 231 

E 

Easements Act (5 of 1882) 

*-S. 15—Easement of projecting 


Easements Act 

branches of tiee< growing on one's 
land over the land of another 
cannot bo acquired by prescrip¬ 
tion 

S. 18—Projectirg branches of 
oue's trees on another’s land can¬ 
not be a customary easement 

Electricity Act (9 of 1910) 

Sch. Cl. (vi.) paras 4 and 5 and 
S. 22—Written requisition is 
necessary for transfer of connec¬ 
tion 

Estoppel 

—Evidence Act, S. 115 

Evidence 

-Admissibility—Cancellation of 

a stamp on a hundi at a later 
date and not at the time of exe¬ 
cution is not valid 

Admissibility in evidence of an 
insufficiently stamjed document 
is to be decidfd from the docu¬ 
ment and not from collateral 
circumstances 

-Meeting—The minutes of a 

meeting are prima facie evidence 
of what happened at the meeting 

Evidence Act (1 of 1872) 

— S. 11—Former judgment more 
than 26 years old and convicting 
accused of decoity is admissible 
in a ca c e under S. 401 I. P. C. 
for showing criminal tendency to 
theft aLd not habit of committing 
theft 


44 6 

4 46 


120 


520 




195 


—S. 24—Threats made but not 
influencing accused—Confession 
is admissible 529 

—S. 25—Confession made to 
police officer—Accused merely 
repeating before Magistrate the 
fact and c ntents of the previous 
confession—Statement to Magis¬ 
trate is inadmissible in evidence 529 
— S. 25—Incriminating state¬ 
ment to police officer, though 
on the face of it self-exculpatory 
is inadmissible 529 

—Ss. 26. 74 and 80—“Police 
Officer" and “Maght r ate" in S. 

26 include ' Police Officers" and 
“Magistrates" of Fative States— 

But as to procedure disregard of 
the Criminal P. C. or local law 
does not affect admissibility of 
record in British India 529 

—S. 47—“ Habitually " refers 
to invariability of practice 429 
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Evidence Act 

-S. M, Expl. (2) " Former 

judgment more than 25 years 
old and convicting accused for 
dacoity is admissible in a cass 
under S. 401,1. 1\ C., (or show¬ 
ing criminal tendency to commit 
theft and not habit of commit- 
ing tbeft. 

-S. 58—Divorce cases—Gener¬ 
ally section doe9 not apply 

--3. 58—No pleading put in— 

Admission of faots by party by 
his pleading does not exist 
-S. 92—Sale by father as 






Evidence Act 

-S. 126—Presence of the cli¬ 
ent’s frieno when professional 
communications are made to an 
attorney does not affect attor¬ 
ney’s obligation to keep the 
communications secret F B 
126—Where legal practi- 


•S. 


195 


231 


S31 


manager of joint Hindu family— 
Otter members cannot dispute 
nature of transaction. 288 

—3. 92, proviso 1—Suit to in¬ 
validate document for fraud is 
diflerent from one to declare 
that a document is Dot what it 
purports to be 501 

—S. 92 proviso 6 — Circum¬ 
stances surrounding a document 
may be proved only to make its 
moaning clear arrl not to prove 
it to be something else than 
what it purports to be 501 

~S. 114 — Non production of 
evidence raises adverse presump¬ 
tion 294 

—S. 114, Ill. (b)—Accomplice 
corroborated on material points 
—Judge can believe other state¬ 
ments of accomplice though un¬ 
corroborated 261 

—3. 114,111. (t)—An application 
oan be presumed to have been 
made if faots justify presump¬ 
tion 443 

”"S. 115 — Mortgagee cannot 
dispute mortgagor’s title to pro¬ 
perty 125 

S. 115—Vendor and vendee 
both advised by same solicitors 
Both sharing siroe mistake as 
to vendor's title, due to solici¬ 
tors 1 advice — Vendee paying 
purchase money and vendor uti¬ 
lizing it to obtain transfer— 
Defect in title of vendor dis¬ 
covered Vendee is not estop¬ 
ped from claiming baok purchase 
money as vendor did not act on 
^faith of vendee's representation 64 
S. 126 Giving out matter 
whioh is already a disclosed fact 
18 net forbidden F B 1 


1 


tioner is engaged by two parties 
he cannot make any disclosures 
in proceedings between a third 
party and one of his clients 
without consent of bjth of his 
clients though as between them 
there can be no secrecy F B 

-S. 126—Absence of litigation 

or of prospect thereof at the 
time the confidential communi¬ 
cations are made is do excuse 
for disclosure F B 

-S. 126—Disclosure of advice 

given by at other person is also 
forbidden F B 

: -S. 126—Privilege.—The obli¬ 

gation continues after the em¬ 
ployment has ceased F B 

Execution 

-Decreet hough binding on exe¬ 
cuting Court it can relieve a 
party against consequences of 
default 

-Right to—Person having no 

right at the date of application 
but acquiring the ri*hfc subse¬ 
quently cannot exeoute deoree 
Execution of Decree 

-Instalment decree ceases 

to be so on defauP. 

Extradition Act (15 of 1903) 

-S. 10 (4) — Magistrate has 

power to grant bail to accused 
who has been arrested under 
S. 54 (7) of the Criminal P. 0., 
and whom, the Magistrate has 
been asked by the Magistrate of 
a Nativo State to retain in ous- 
tody—If the arrest is under 
S. 33 (g) of the Bombay City 
Police Act.but other faots re¬ 
main the same, the same rule 
applies 

F 

Factories Act (12 of 1911) 

Possession both of employee and 
employer should be looked to 
S. 18 (2)—Procedure as to 
service of notioe or order should 
be striotly followed — Mere 


1 


1 


404 


472 


326 


104 


143 
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Factories Act 

knowledge is not enough—Visit 
note by Inspector is not an 
order 143 

Foreigners Act (3 of 1864) 

-S. 1 as amended by Act. 3 of 

19] 5, S. 2—Cession of territory 
by Britain to another State 
British subject ceases to be 
such on cession—Residence in 
British India for trade purposes 
does not change status of 
foreigner 4S9 

-Ss. 3 and 3 A—Government 

must issue orders about deten¬ 
tion or relea-o or removal with¬ 
out delay — Commissioner of 
Police cannot do any such thing 
without such orders 139 

Forest Act t7 of 1878) 

-Ss.75 (d) and 84—Rule by Lo¬ 
cal Govt, under S. 75 (d), prohi¬ 
biting withdrawal of tenders be¬ 
fore acceptrinee is net ultra vires 4S5 
-(8 of 1880; 

-S. 84—Section does not 

apply to all consequerces of 
rescission of contract 227 

Frame of Suit 

- See Civil P. C.. 0. 2. 

Fraudulent Transfer 

- See T. P. Act. S. 53. 

G 

Guardian and V/ard 

-Sale ol minor’s property by 

minor’s stepmother—Purchase 
money applied in discharging 
mortgage executed by miuor's 
father—Marriage expenses of 
miner defrayed out of the money 
Sale can be set aside but pur¬ 
chase money must he refunded 499 
Guardians and Wards Act 
(8 of 1890) 

-3. 30—Sale by guardian 

without Court’s permission— 

Sale is valid till set aside by 
minor 320 

Gujrat Talukdars Act (Bom¬ 
bay Act 6 ol 1888; 

•-Decision of Dt. Judge under 

S. 16 does not bar a regular suit 
on the principle of res judicata 

F B £41 


sion oi tJleprlJt. Ji<4ge under S. 1G 

MM* I V HJU .F°B 24! 




I ^ -flu, I 

•• 1b . 


H 

Hindu Law 

-Adoption—Adopted son may 

enforce his right to property 
alienated by hi9 adoptive mother 
prior to adoption, without set¬ 
ting as:de the transfer. 

-Adoption—Adoptee married 

and having daughter— Estate in 
natural family vests in adoptee s 
daughter 

-Adoption—Brahmirs—Non-sa¬ 
go ira boy—Datla horn is essen¬ 
tial 


-Adoption—Husband's brother 

can be validly adopted. 

-Alienation — Father —Sons’ 

shire can be sold in execution 
of decree against f ith k 
-Alienation—Minor — Aliena¬ 
tion by mother to pay jrior 
mortgage—Purchaser is not 
bound to see that money was 
properly disposed cf 

-Alienation—Widow —Consent 

of presumptive reversioners at 
the date of alienation does rot 
estop actual reversioners—Sur¬ 
render in favour of one is not 
equal to surrender ai all 

-Alienation by widow—First 

adopted son dying, secoad son 
adopted—Second son can chal¬ 
lenge independently 

-Custom — Kadwa Kunbis— 

Property inherited by a childless 
woman from her father After 
her death property devolves on 
her father’s relations and not on 
her husband 

: -Debts — Under Mitakshara 

90 ns must pay mother’s debtg 
though daughter inherits the 
balance after paying debts 

: -Decree against father as 

manager—Whole interest ol 
family passes under the sale 
unless proclamation states other¬ 
wise 

-Joint family—Father becoming 

insolvent—Father's power to ali¬ 
enate family property for just 
purposes does not vest in Oflicial 
Assignee 

- Maintenance — For fixing 

amount of bare maintenance 
reference to Commissioner is 
not necessary 


363 


£69 

399 


514 


159 


402 


380 


125 


497 


416 


153 



•21 


Subject Index, 1920 Bombay 


153 


350 


300 


Hindu Law 

-Maintenance — Qnchastity 

Return to chastity—Bare main¬ 
tenance will be allowed 

-Partition — Reunion is not 

proved by mere statement 

-Partition between lather and 

son—Grandson is presumed to 
continue to be joint with bis 
lather 

-Reversioner may enforce right 

without setting aside widow's 
alienation 9 

-—Succession—Adopted son in 
Bombay takes one-fourth of the 
share of a subsequently born 
natural son, even among Sudras 12 ) 

--Succession—Bandhus —Vya* 

vahara Mayuklia—Father’s sis¬ 
ter’s son is preferred to mater¬ 
nal uncle F B 

-Succession—Bombay School— 

Daughters take absolute estate 
by inheritance as tenants-in- 
comrnon 

- Succession — Coparceners. 

Two .eparated coparceners suc¬ 
ceeding to the estate of a third 
separated coparceners inherit 
as tenants-in-common 

-Succession—Mayukha system 

—Sons of predeceased brothers 
take along with surviving 
brothers 

-Widow — Alienation—Legal 


451 


424 


350 


106 


necessity—Payment of husband’s 
debt and , performance of his 
obsequial ceremonies are a legal 
necessity 

—Widow—Alienation-The posi¬ 
tions of adopted son and that 
of reversioner in regard to 
.alienation by widow are the 


38 


same but for the fact that the 
former's rights commence on 
adoption and tho latter’s after 
widow’s death 

-T^idow’a estate—Stridhan— 
Wife living separately from her 
husband—Property inherited 
from her father—Will by wife 
without husband's consent is 
valid 


Will Devise in favour of wife 
‘ Grant of absolute ownership 
is enough and no express words 
granting power of alienation 
specifically are necessary to 
entitle the wife to transfer 


445 


38 


1925 N. S. T. (Bom)—4 


Holder for Value 

- See. Neg. Instr. Act, 8. 9. 

I 


Inam 

- —Construction—Grant should 

be construed strictly in favour _ 
of Government 1 1_12 

-Question as to grant being 


of soil or of share of revenue is 
one of fact—Presumption that 
grant passes only share in 
revenue does not exist 
•Right to miries—Express 


12 


words in the grant are nob neces¬ 
sary for the transfer of the right 
to mines and minerals in the 
lands granted 

Income tax Act (7 of 1918) 

-S. 26—Section does not pro- 


12 


vide for appeal to Commissioner 257 
—S. 51—Application for refund 


—S. 51 does not aoply 
-(11 of 1922) 

S. 2 (14)—Income-Tax rules— 


257 


Application for registering must 
be made on or before due date 
of return under S. 22 (2). 

•8. 4 (3) (vii)—Remuneration 
obtained for selling cotton of a 
firm—Assessee himself a cotton 
merchant—Remuneration is not 
exempt from tax 
•S. 10 (1) (ix)—Payment on 
capital advanced, out of profits 
is not expenditure solely in¬ 
curred 

Injunction 

- See Specific Relief Act, S. 

55. 

Interpretation of Statutes 

-Where intention is plaiD Court 


247 


818 


251 


cannot scan wisdom of legisla¬ 
ture 


505 


Khot 

- See Bombay Survey 


and 

Settlement Act (l of 1866), 
Ss. 37 & 38. 

L 


Land Acquisition Act (1 of 

1894) 


•S. 6 (3)—Provision that the 


notification under sub-S. (3) is 
conclusive evidence of the sanc¬ 
tion of the scheme does not 
disentitle a claimant to get a 
deolar^tio^ that th^e Bo art) ae^d 


v... 
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Land Acqn. Act 

ultra vires in framing the 
scheme 53^ 

Landlord and Tenant 

Lease - Covenant not to assign 
without lessor’s consent Con¬ 
sent unreasonably refused 
Lessee can assign 302 

Suit for enhanced rent for 
excess land- All cosharer land¬ 
lords must join 542 

-Watan lands—Tenant of 
watan lands cannot acquire right 
to fixity cf rent by adverse 
possession 375 

Land Tenure 

-Nadgi tenure Neglect of 

tenant to cultivate lands and 
rebuild the fallen house justifies 
his eviction 178 


-Saranjam’ — Grant of royal 

share of revenue—Resumption 
of grant does not operate on 
mirasi or occupancy right of 
khatedar acquired by saranjam- 
dar during continuance of grant 197 
Lease 

-Construction- -Head lessee not 

hound to renew head-lease — 
Covenan. to allow renewal of 
sub lease if and when renewal 
is obtained by head-lessee—Sub¬ 
lessee cannot claim right to 
renewal in perpetuity Gl 

-Construction — Rent note 

silent as to payment of assess¬ 
ment—Assessment enhanced— 
Tenant must pay excess over the 
rent fixed 168 

Legal Practitioner 

'-Lien of solicitor—Judgment- 

creditor attaching assets of judg¬ 
ment debtor — Lien can be 
enforced 351 

-Mode of defence should not 

give rise to adverse presumption 
agaiost practitioner lF Bj 1 

-No special agreement l>etween 

pleader and client- Pleader 


dying before final decree—Pro¬ 
portionate fees on basis of 
i/uvnlum meruit only can be 
claimed 513 

— Proceedings against — Rule 
should be brought on for hear¬ 
ing as quickly as possible (F B) 1 

-Proieedings against — Rule 

should bo served on the repre¬ 
sentative body of the legal pro- 


Legal Practitioner 

fession to enable them to press 
the view of the profession (,F B) 1 

-Professional misconduct — 

Courts' discretion is to prevail as 
to hearing private party when 
proceedings against a practitioner 
have been taken by the Advo¬ 
cate-General (F B) 1 

Letters Patent ( Bombay) 

-Cl. 12—Mortgage property 

outside jurisdiction—Suit- to 
determine rights of competing 
mortgagees—Court has no juris¬ 
diction 333 

-Cl. 15—Order allowing trans¬ 
fer of summary suit to short 
causes—No appeal lies 159 

-Cl. 15—Whole case, and not 

only the point in difference, can 
be considered 118 

Lien 

- See Legal Practitioner. 

Limitation Act (9 of 1908) 

-S. 5—Section does not apply 

to application under Civil P. C.. 

0. 9. R. 9 521 

-S. 5 and Art. 179—Time 

taken up for review should be 
excused 137 

-S. 14-Proceeding taken in 

right Court but centinued in a 
wrong Court justifies exclusion 
of time occupied by proceeding 
in wrong Court 113 

-S. 22 —Nonjoinder—Joinder 

after limitation of preper but 
not necessary parties is not fatal. 517 

-S. 22—Substitution of tbo 

names of coparceners is only 
correction of misdescription and 
not addition of parties and 
the section does not apply 527 

-Art. 44—Joint Hindu family 

—Alienation of property by- 
elder brother as manager— Suit 
bv a minor brother on attaining 
majority (or recovery of pro¬ 
perty—Art. 44 does not apply 37'J 

*-Art. 44—Ward transferring 

the property—Transferee and 
ward suing withiD 3 years of 
ward's * majority to set aside 
alienation by ward’s guardian 
Sait is not barred -92 

-Art. 62—Suit to recover money 

paid under protest—Limitation 
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Lira. Act * 

starts not from the demand of 
payment bub from the date of 
payment 

-Art. 91—Adopted son may 

enforce his right to property 
alienated by his adoptive mother 
prior to adoption, without set¬ 
ting aside the transfer 
-Art. 91—Hindu Law—Rever¬ 
sioner may enforce right, with 
out setting aside widow's alien¬ 
ation 

-Art. 112—Articles of c mpuov¬ 
ereating liability to pay remain¬ 
ing calls even on forfeiture— 
Shares of defendant forfeited by 
a resolution —Cause of action for 
suit to recover the amount of 
unpaid calls arises on the date 
of forfeiture 

-Art. 116—'■ Compensation ” 

includes a sum certain 
-Act 116—Purchaser of im¬ 
movable property obstructed in 
getting possession — Suit for 
refund of purchase money is 
governed by Art. 116 

-Art. 116—Words “ Express 

or implied ' in Art. 115 should 
also be read in Art. 116 

-Art. 120—Raising party wall 

by one with acquiescence of the 
other adjoining ownei—Opening 
windows therein in the raised 
portion will amount to tres¬ 
pass—Art. 120 applies 
Art. 120—Scope—A suit to 
enforce an award comes under 
Art. 120 

Arts. 134 and 348—Trans¬ 
feree from mortgagee with 
constructive notice of mortgage 
cannot rely on Art. 134 
Art 144—Overt act is neces¬ 
sary to make possession of eqhity 
of redemption adverse — Paying 
mortgage-debt and taking posses¬ 
sion of mortgaged property may 
amount to such an act 
348 Mortgage executed „ 
1761 Acknowledgement alleged 
in 1858 Suit to redeem filed 
ip 1916 Suit is barred 
. 158 When speoial oase 

is stated limitation runs after 
Co urt expresses opinion 
Art. 164 Ex-parte decree — 
Application to set aside—If ap- 


435 


m 


321 


440 


440 


440 


373 


519 


417 


389 
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Lim. Act 

plication bad been duly served 
limitation runs from the date of 
of decree 

--Art. 182—Application for exe¬ 
cution to a Court before the pro¬ 
perty of the defendant passed 
under jurisdiction of another 
Court, is step-in-aid—Procedure 
after transfer of property indica¬ 
ted 

-Art 182 — Step-in-aid — Oral 

application to pay money lying 
in Court is a step-in-aid 

-Art. 182 (2) — Instalments 


444 


become payable after date of ap¬ 
pellate decree 

M 

Mahomedan Law 

1 -Gift—Declaration of intention, 

transfer in Government Register 
and asking tenants to attorn to 
donee are enough to effect deli¬ 
very 

-Marz-ul-maut—Deed execut¬ 
ed during—Onus of proof lies on 
party attacking 

-Marz-ul-maut — Proximate 

danger of death, subjeotive ap¬ 
prehension of death, and inabili¬ 
ty to attend to ordinary avoca¬ 
tions are essential 

Maintenance. 

- See — Criminal P. C. S. 488 

Master and Servant 

- See —Tort. 

Minor 

-Contract by natural guardian 

for minor’s benefit — Minor is 
bound — Minor can sue for 
damages for breach of contract 
for marriage 

Right to sue—A minor can 
sue as a bearer of a Shah jog 
hundi 

Motor Vehicles Act (8 of 
1914) 

Ss. 5 and 18 (2)—Dangerous 
driving—Fine should be propor¬ 
tionate to means of accused—In 
case of professional drivers the 

. best oourse is to exercise powers 
under S. 18 (2) 

Negotiable Instrument 

■Bill revolving at 80 days’ sight 
Revolving commences aftqr 
dua date and not the date of pay¬ 
ment 


414 


443 


270 


305 


305 


305 


97 


527 


526 


160 


Subject Index, 

Instruments Act 

(26 of 1881) 

~S. 9- Holder having lien on 
bill is a holder for value 360 
S.33 Draft against individual 
personally accepted by him on 
behalf of Corporation—Accept¬ 
ance is invalid o.v> 

Ss. >50 and 13 Hundi payable 
to payee or hearer—Endorse¬ 
ment by payee in favour of a 
named person—Hundi ceases to 
be payable to bearer 173 

—S. 113 — Provisions of sec¬ 
tion do not apply to a ques¬ 
tion of admissibility in evidence 
of a document 5^7 

Neighbours 

Vacant site between houses 
presumably belongs to neighbours 27 

New Plea 

~~~See Practice—New plea. 

Nui.-ance 

- See also Civil p. C., S. 91 

Public nuisance—Keeping of 
many horses in a crowded 
locality may become public 
nuisance 458 

P 

Pardanashin Lady 

Dted by—Onus of proof is on 
party benefited—Degree of onus 
varies according as deed is in- 
jurious or net to lady 305 

Partnership 

-Partner failing to carry out 

duties imposed on him—Suit 
for dissolution—Partner is not 
liable for probable loss 324 

Party Wall 

* Raising party wall by one with 
acquiescence of the other ad¬ 
joining owner—Opening win¬ 
dows in the raised portion will 
amount to trespass—Ar f 120 


applies 

373 

Penal Code (45 of 1860) 


S. 29 Letter imprinted 

on 

tre^s for distinction and identi- 

dcation are document 9 

327 

3. 1G1—Favour ne~d 

3 

O 

ct- 

actually be shown 

261 

3. 1^94 A—Publication of terms 

for prices on horses winning 

at 

Derby races is offence 

213 


9. 291 A—Publication that 
tickets of unauthorized lottery 
are sold at particular place is 


1925 Bombay 

Penal Code — 

not sufficient to constitute an 
offence under S. 294 A 26 

3. 304 A— Causing death of 
child—Accused attempting to 
commit suicide by jumping in a 
well with child on her neck— 

( hild dying in consequence — 
Accused 5 mind in abnormal 
state at the time and accused, 
unconscious of child's presence 
Offence is one under 3. 30t A 
but not under S. 302 310 

S. 372 Tying talimar.i to 
minor girl worshipping basin cf 
water, distributing food are pre¬ 
liminary step to selling fo- • os- 
titution and do not :itute 
offence under the sectiou 
Pensions Act (23 of 1871) 

—3. 4- Covers cash allowance 
in commutation of kulkarni ser¬ 
vices 148 

Possession 

"Suit for injunction restraining 
disturbance of possession based 
on—Prima facie title proved by 
plaintiff Better title must lie 
proved by defendant 377 

Possessory Title 

Unless contrary is proved,open 
space in a street belongs to the 
owrers of surrounding houses 27 

Practice 

“New plea—Plea as to jurisdic- 
t ®ay be raised in appeal 162 
Precedent — Old authorities 
deserve special importance as, 
many rights may have been 
founded thereon 12 

R ght to sue—Court should 
lean in favour of its existence 188 

Precedent 

-‘.See Practice—Precedent. 

Presidency Small Cause Courts 
Act (10 of 1882) 

S 41 Sub tenant is an occu- 
pant 4i5 

Presidency Towns Insolvency Act 
(3 of 1909) 

-Transaction between creditor 

and insolvent behind the back of 
the official assignee is void 346 

-S. 18—High Court in Insol¬ 
vency jurisdiction cannot with¬ 
draw insolvency proceedings 
pending with a Sub-Judge in the 
presidency 543 
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Pesy. Town# Ins. Act 

——S. 24—Seelion enables staying 
its own proceedings and not of 
another C >nrt 543 

-S. 86 . Cls. 4 & 5—Clauses do not 

apply to oases whore insolvent 
alleges fraud practised on him by 
mortgagee 329 

Presumption 

- See Evidence Act, S. 114. 

Provincial Insolvency Act 
(5 of 1920) 

-S. *3 A person is adjudged 

insolvent on the date on which 
the order is made, though effect 
of such order relates back to 
earlier date—Voluntary transfer 
by a person is voidable only if 
made within two years from the 
date of the adjudication order 
S. 56— Receivers other than 
Official Receivers—Receiver’s re¬ 


muneration should be proportion¬ 
ate to amount of dividend dis¬ 
tributed 

Provincial Small Cause Courts 
Act (9 of 1887 ) 

S. 23—S. C. Sait transfer¬ 
red to regular list—Retransfer 
to S. C. list is barred 
Art. 13 Kulkarni watan — 
Commutation allowance—Suit 
for share in allowance does not 
fall under Art. 13 
* Art. 24—Small Cause Court 
can try a suit to recover 
what is awarded to plaintiff by 
an award 

"~Art. 36 (j)—Claim for re* 
fnnd of tax illegally recovored 
with interest as damages—Suit 
is not oognisable by Small Cause 
Court 


Railway Act (9 of 1890) 

S. 72—Risk-note B—Cons 
ment-Missing of content 
some packages does not amo 
to loss of complete package 

D S o7 2 r^ ules uncler fche Ac 

-»• 34-A, does not apply if ] 
way offere different goods fi 
those consigned for despatch 
p aote execute 

o. 76 does not apply 

Receiver 

-Estate of a deoeased person 
Receivers hands—Money < 
against deoeased’s heirs—: 


472 


246 

489 

519 


419 


534 

196 

96 


Receiver 

parte order permitting plaintiff 
to add receiver as party—No 
uocree can he passed against the 
Receiver 523 

Registration Act (16 of 1908) 

-S 17(1) (b) — Order by inam* 

dar to village officers that cer¬ 
tain lands he continued as there¬ 
tofore for services, is not com¬ 
pulsorily registrable 194 

-3. 21—Description of property 

as “godown bearing No. 3 Port 
Trust number of whioh is...in 
the New Rice Market at Carnac 
Bander Port Trust “ Bombay ” 
was held sufficient, though cada¬ 
stral survey number of property 






•S. 28—Property included in a 
deed only to give jurisdiction Go 
Sub-Registrar—Deed registered 
Intention of parties to reoonvey 
the property after registration 
does not invalidate registration 514 

-Ss. 77, 72 and 21—Refusal, 
to admit document to registra¬ 
tion is covered by S. 72—Suit 
lies under S. 77 where Registrar 
upholds Sub-Registrar’s order 
refusing under S. 21 to accept 
document for registration on 
ground of want of sufficient-des¬ 
cription 34 

Return of Plaint 

- See Civil P.C., O. 7, R. 10 . 

S 

Second Appeal 

~—See Civil P.C., S. 100. 

Specific Performance 

-Offer to sell—Offer not accep¬ 
ted by offeree —Offeroe dying— 
Legal representatives cannot 
sue for speoi 6 o performance 

^Specific Relief Act (l of 1877) 

S-41 Sale of minor’s pro¬ 
perty by stepmother—Purohase 
money applied in discharging 
mortgage executed by minor’s 
father— Marriage expenses of 
minor defrayed out of the 
money Sale can be set aside 
but purohase money must be re¬ 
funded 

‘• ^5—Suit to deolare eleoto- 
ralliats illegal and restrain elec-, 
tions thereunder—S. 45 applies 
•S 54—Suit for declaration 
and injunction — Impending 


431 


499 


255 
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Sp. Rel. Act 

breach of rights proved—Allega¬ 
tion as to past breach not proved 
— Suit is not liable to dismissal 
in toto 301 

-S. 55—Affirmative covenants 

should not be enforced against 
assignee — English principles 
should not be applied 183 

Stamp Act (2 of 1899; 

-S. 2 (11;—Admissibility in 

evidence of an insufficiently 
stamped document is to lie deci¬ 
ded from the document and not 
from collateral circumstances 5-7 

-S 12—Cancellation of a stamp 

on a hundi at a later date and 
not at the time of execution is 
cot valid 520 

-8. 14 — P>ilI-of exchange— 

Period of payment extended by 
drawer and accepted by drawee 
—Bills must be charged afresh 187 

Step-in-aid 

-Of Execution —See LlM. ACT, 

Abt 182. 

Succession Act (10 of 1865) 

-S. 09—Previous clause in Will 

giving property as “gift '—Sub¬ 
sequent clause directing disposal 
aiter the donee's death—Legatee 
was held to take life interest 282 

Suits Valuation Act (7 of 
1887) 

-S. 8—Declaration sought that 

plaintiff was owner of certain 
Toda Giras Hak annuity and 
entitled to recover same—S. 7 
(IV) (c) of the Court fees Act 
applies - Same value applies for 
jurisdiction purposes as for 
Court-fees 282 

T 


-'Master and servant Servant 

slightly deviating from master's 
instructions is not acting beyond 
the scope of bis employment 

--Wrongful arrest — Decree 

against the estate of the decea¬ 
sed—Wrong order by the Court 
to arrest the heir in execution— 
Arrest in execution—Decree- 
holder is liable 

Transfer of Property Act 
(4 of 1882)- 

- - S. 40 Quaere whether S. 10 
applies to affirmative covenants 
involving expenditure of money 


360 


118 


183 


T. P. Act 

-S. 40—Covenant to pay 

ground-rent runs with land 

-S. 41—Charge created by 

decree on property—Owner of 
such property is not ostensible 
owner and cannot pass title to 
a transferee for value without 
notice 

-S. 11—Property transferred 

by Muhammadan husband to bis 
wife asMahr.—Husband remain¬ 
ing ostensibly as owner— 
Transfer of some property to 
daughter-in-law as mahr is ope¬ 
rative 

-S. 52—Transfer of suit pro¬ 
perty by person who was subse¬ 
quently brought on record as 
legal representative of original 
defendant is not void 

-S. 53—Hollow transaction 

Section applies 

-S. 55 — Purchaser obstructed 

in getting possession—Suit for 
refund of purchase money is 
govoroed by Lim. Act, Art. 

116 

-S. 55 (1) (a)—Non-disclosure 

of restrictive covenant contained 


330 


343 


299 


176 

287 
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in the conveyance to vendors 
from original owners and of ven¬ 
dor’s breach thereof entitles 
vendee to repudiate contract 
Mere reference to the existence 
of some covenant without men¬ 
tioning even its purport is not 
enough—When the restrictive 
covenant is that no building 
should be built within certain 
distance of certain boundary, 
merely stating that the pro¬ 
perty is a building estate and 
the purchaser should erect boun¬ 
dary walls in conformity with 
the covenant contained in the 
conveyance to the vendor from 
the original owner?, is not suffi¬ 
cient disclosure on vendor’s part 
and vendee can repudiate con¬ 
tract where the other terms of 
his contract with the vendee 
profess to confer an unen¬ 
cumbered interest subject te 
certain specific conditions men¬ 
tioned, none of which affect9 the 
question involved in the restric¬ 
tive covenant—But vendee will 
lose his right to repudiate untes 
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T. P. Act 

he does so immediately on dis¬ 
covering the true fact?. But un¬ 
less he has waived his rights in 
tbo matter he can insist on 
vendor curing defect in title by 
giving reasonable notice to the 
latter and, if vendor fails to do 
so, vendee may repudiate con¬ 
tract 80 

-8. 55 (l)(a)—Purchaser is not 

expeoted to enquire title deeds 
of adjoining property—Vendor 
must disclose covenants if any 
burdening the property sold 1S3 

*-8. 65(1) (b) and (d)—Subject- 

matter of sale mortgaged to a 
firm—Vendee is entitled to prove 
that all partners of the firm 
agreed to reconvey property to 
vendor—Mere release deed 
signed by ODe partner is not 
sufficient G9 

” S- 76—Mortgage of leasehold 
Mortgagee is hound to pay 
ground-rent 330 

8. 95—Charge on the pro¬ 
perty for expenses incurred in 
redemption by one co-mort¬ 
gagor—Interest on the expensej 
are not allowable without notice 
to comortgagors about interest 484 
S. 106 Monthly tenanoy— 
Notice to quit on last day of 
moqfch is valid 167 

107 Execution of rent 
tote by tenant—Pj3}99sion not 


T. P. Act 

given to tenant—No transfer of 
property is effected thereby -512 
8. 10S (J;— Assignment by 
lessee -Peisonal liability con¬ 
tinues 33# 

-Ss. 123 and 126—Deed duly 

executed—Donor cannot revoke 
before registration : A. I. E. 

1924 Bom. 434, 48 Bom. 435 
Overruled F B 210 

w 

Wagering Contract 


Contract Act, S. 30. 

Construction—Grant exclud¬ 
ing course of inheritance is void 
Estate in perpetuity cannot be 
created—Right of residence in 
family bouse is personal right 
-Construction—Previous clause 
giving property as ‘gift’—Subse¬ 
quent clause directing disposal 
after the donee's death—Legatee 
was held to take life interest 
1 Construction — Priority of 
legacios—Statement that a parti¬ 
cular legacy should be giveu 
first and then another—Inten¬ 
tion to give priority cannot 
necessarily be presumed 
Withdrawal of Suit 

-See Civil P. C., O. 23, R, 1. 

Wordt 


473 




Maleki does not necessarily 
mean ownership 
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Full Bench 

SH.\H, AG. C. J., Kajiji AND 
Kincaid, JJ. 

An Atlo-ncy— In re. 
Disciplinary Jurisdiction, Decided 
on 11th August 1924. 

{'/) L'grt Practitioner—Pr •fe^sional mis - 
conduct—Courts* discretion is to pr* ral as to 
hearing jmvatc party when proceedings have 
been takin by the Adv cat-'-Qe *eral. 

It must depend upon the discretion of the 
Court luving regard to the circumstances of 
the case to decide whether a private party 
may be heard or not after proceedings bavo 
been taken by the Adv. Gene al against a legal 
practitioirr for professional misconduct. 

[P 1C 2 ; P 2 C 1] 
(6) Legal Practitioner—Proceedings agaiAit- 
Rule should be brought on for hearing as 
quickly as possible. 

In proceedings which affeot an officer of the 
Court personally it is necessary that the rule 
should be brought on for hearing as quickly 
aspaaible. (P 2 0 2) 

* (c) Ltgal Practitioner-Proc* edingsagair s/- 
Rule fih uld be served on the representative 
body of the legal profession to enable them to 
press the view < f the profession. 

Where the Advooite General has ^ot 
moved the Court at the instance of the repre¬ 
sentative body of the profession the rule 
should be served upon that body also in o:dor 
that they may have an opportunity of repre¬ 
senting to the Court the point of view of the 
professon. IP2C2] 

(J) L*Qal Practitioner—Mode of defence 
should not give rise to adverse presumpti >n 
against practitioner. 

Court should not treat anything in the con ; 
duct of the o o se by the pra titioner agains 
whom • proceedings are taken as indicating a 
lack of confidence in h s own defence on the 
merits. .. . [P 2 C1] 

• * * («) Evidence Act . S. l£6. 

Giving out matter whioh is already a dis- 
closed fact is not forbidden. - (P 4 01] 

*♦*(/) Evidence Act, S. 186—Legal practi- 
tioncr* ^engaged-by Ubo parties in . the same 
matter. ... , 

Where legal practitioner is engaged by two 
part'es he can not make any disclosures 
In proceedings * between a th 4 rd party 
and one of ‘his.‘tjlieQU . without consent 
otv bothuo£. hlg * ollenU , though .as bet 
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Presence of tho client’s friend when profes¬ 
sional oammumcati >ns are nude to an attor¬ 
ney does net aie't attorney’s obligation to 
keep the co nmunications secr°t. [P 7 C 2] 

# (A) Eviitne Act, S. 126-Disclosure of ad: 
vice given by a <o’her person is alsi forbidder.- 

S. 126 proh bits cMsc'o'uro not onlv of any 
advice givon by the profe-sional adviser in the 
couno and fo* the p rpose of hs employment 
bar al*o the di-closuro by an attorney of 
advice given by anoth- r person such as a bar¬ 
rister, atorney etc. |P8C1J 

* (>) Eviienc-. Act, S.126 — Priv : lcge. 

The oblig ition continues after the employ¬ 
ment ha* ceased. [P 8 C 1J 

(j) Evidence Act, S. 126 —.Ifcscnce of litiga¬ 
tion or of nrospect tture fat the tim; the con¬ 
fidential communicat'ons are made is no excuse 
for disclosure. 

The obligation to keep undisposed matters 
whivh ought not to be disci sed ha- nothing 
to do with the quest on whether at the time 
wuen the communications were made there 
waspending litigation or any pro«pect of it. 
L. R. 8 Ch. 361 Foil. [P8C1] 

B J. Desai— for Attorney. 

. Shah, Ag. C. J. —In this case a rule 
nisi was issued against au attorney of 
this Court at the instance of the Ad¬ 
vocate General to show cause why 
he should not be dealt with under 
clause 10 of the Amended Letters Pa¬ 
tent for his alleged professional mis- 
conduot. 

[His Lordships after referring to 
some preliminary matters proceed¬ 
ed :—] 

After hearing the parties on 
the rule obtained by the Advocate 
General, we heard Mr. Baha 
durji for Bai Javerbai in support of 
the original rule. Though in this 
oase we have heard Mr. Bahadurji, I 
do not desire to be understood as 
holding that he was entitled to be 
heard. It is not desirable to lay 
down any general rule as to the ne¬ 
cessity of hearing a private party 
after the'prooeedings have been taken 
by the Advocate General in a matter 
of this kind. It must depend upon the 
discretion of the Court, having regard 
to .the. circumstances of the base, 'to 
deoide whether a private party may 
Dfc he'ard or not; ‘ j . ; 
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At the outset, I desire to observe 
that there has beer undue delay in 
bringing on this rule for hearing. In 
proceeding' of this nature, which 
affect an officer of this Ceurt person¬ 
ally, it is necessary that the rule 
should be brought on for hearing as 
quickly as possible. Generally speak¬ 
ing, as regards the procedure tobe ob¬ 
served in such cases, I may add that 
I respectfully agree with the obser¬ 
vations of Jenkins, C. J. at the close 
of his judgment in In re an attorney 
(1). I only desire to aid that where 
the Advocate General has not moved 
the Court at the instance of the In¬ 
corporated Law Society, the rule 
should be served upon the Society also 
in order that they may have an op¬ 
portunity of representing to the 
Court, if so advised, the point of view 
of the profession. In dealing with the 
case on the merits, as pointed out by 
the learned Chief Justice in the above 
case, “ though many objec tions of a 
somewhat technical character have 
been placed in the forefront of the 
attorney’s answt-r (to the application 
of the learned Advocate General), it 
would be neither safe nor just to 
make against the attorney himself 
any adverse presumption, on this ac¬ 
count, or to treat the conduct of ti e 
case as indicating a lack of confi¬ 
dence in his own defence on the me¬ 
rits.” I have not overlooked the obser¬ 
vations at P. 128 of tbe report in the 
said case as to the nature of the proof 
required in considering the case 


against the attorney. 

It is necessary to state a few facts 
to understand the grounds of the 
complaint against the attorney. Bai 
Javerbai’s iBai Javerbai was the 
party who started the proceedings ip 
the first instance] husband Keshavji 
died in 1901, leaving a large 
estate. He left no issue. He 
had business firms in Cutch, Bom¬ 
bay and Zanzibar. The firms 
were carried on in the name of 
Damodar Jairam or Keshavji Damo- 
dar Xeth&vji left a sister named 
Hirabai. She was married to one 
Chaturbhuj, and had two sons Manu- 
bhui alias Chhabildas and Baburao. 
Manubhai had an infant so n Sneh - 

—if .ISIS) 41 Cal. 113 = 19 I. C. 9M=»14 Cr 
L. J. 305. 


kant in the year 1919. Chaturbhuj 
had a brother named Jairam. At 
Zanzibar the firm of Damodar Jairam 
had incurred heavy losses, when that 
firm was looked after by Javerbai’s 
brother. In 1918 Javerbai apparent¬ 
ly wanted to raise a loan on the 
mortgage of some of the properties, 
and on the occasion the attorney 
acted both for the mortgagor and the 
mortgagee. At that time apparently 
counsel’s opinion was taken as to the 
liability of the estate of Javerbai’s 
husband for certain debts which were 
incurred in Zanzibar by the firm of 
Damodar Jairam. A part of the 
complaint against the attorney re¬ 
lates to certain evidence which he 
gave in 1923, to which I shall refer 
later in connection with this mort¬ 
gage transaction. At this time ap¬ 
parently Gordhandas, who was the 
Munim of Javerbai in Bombay, and 
Jairam, the brother of Chaturbhuj, 
husband of Hirabai, attended on be¬ 
half of Javerbai in connection with 
the mortgage 

About October 1, 1919, apparently 
Javerbai called her legal adviser 
named Revashankar from Cutch to 
Bombay ; and on that day, i. e., Octo¬ 
ber 1, both Revashankar and Jairam 
(brother of Chaturbhuj) went to the 
attorney to take advice as to the 
adoption which Javerbai is said to 
have intended to make. Apparently 
at the time a document which was 
not signed, but which is said to have 
been a draft of the will made bj the 
deceased husband of Javerbai, was 
shown to the attorney, and the question 
appears tohave been whether Baburao, 
the si>n of thesister of Javerbai’s hus¬ 
band. or her grandson, i. e., Manu- 
bhai’s infant son Snehkant, would be 
eligible for adoption. There were 
also some questions connected with 
the debts due by the firm at Zanzibar. 
At the request of Revashanker and 
Jairam, the attorney held a consulta¬ 
tion with counsel, and thereafter, he 
prepared a draft agreement. As a 
result of some further consultations 
with counsel ultimately the final 
agreement, whioh is Ex. 9 in the oase, 
with regard to this adoption was 
drawn up on October 13. This docu¬ 
ment was attested by the attorney. 
Thereafter the infant boy Snehkant, 
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the son of Manubhai alias Chhabil- 
das, was adopted and the adoption 
deed was executed on November 13, 
1919. Manubhai was appointed the 
legal guardian of the adopted boy 
Snebkant in March 1920. 

A suit was filed by the Standard 
Bank of South Africa against the firm 
of Damodar Jairam, the minor Sneh- 
kant, who was named Haridas in his 
adoptive family, represented by his 
natural father Manubhai, and Hira- 
bai, in H. B. M’s Court for Zanzibar. 
In that suit the standard Bank of 
South Africa claimed t e sum of 
Rs. 6,00,000 and odd on certain secu 
rities, and a declaration that the 
adoption of defendant No. 2 was in¬ 
valid, that it ought to be set a«ide, 
and'that in any event the claim made 
by them was good and valid as 
against the assets of the deceased 
Keshavji Damodar Jairam. In con¬ 
nection with the adoption the case 
made by the Bank in the plaint was 
that it was not the result Oi free will 
of the widow, but was brought about 
by coercion, false representation and 
undue influence of the third defen¬ 
dant, the grandmother, Manubhai 
Cbaturbhuj, the natural father and 
Jairam Vasanji, thegranduncle of the 
adopted boy, and without independ¬ 
ent advice. In connection with this a 
commission wasissuedby the Zanzibar 
Court to this Court. In the commission 
mattor the same attorney was enga¬ 
ged by Manubhai, the guardian of the 
minor boy, who was defendant No. 2 
in the case, ir, September 1921. Later 
on in October 1922, Javerbai filed a suit 
No. 4742 of 1922, on the Original Side 
of this Court against Snehkant, the 
son of Manubhai. The allegations 
with regard to this adoption are set 
forth in paragraphs 7 and 8 of the 
plaint, and among the several reliefs 
olairaqd by her, the most important 
was a declaration that the adoption 
of thesecond defendant was invalid in 
law and not binding on the plaintiff. 
The same attorney was engaged in 
this suit on behalf of the adopted boy 
fcgainst Javerbai. It may be men¬ 
tioned that the case for the attorney, 
as new made, is that he ceased to act 
•for Javerbai after the adoption, 
while according to Javerbai he con¬ 
tinued to act for her with referenoe 
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to other matters up to March 1922. 
According to her, when she 
found that her interests were not 
looked ofeer by the attorney, she en¬ 
gaged other solicitors 

This w is the state of affairs when 
in May 1923, the Prothonotary of this 
Court, a< Co n nissioner in the Zanzi¬ 
bar suit, recorlel t ie c-vidmoe of the 
attorney. Mr Ferreira, who was the 
solicitor for Bai Javerbai, was pre¬ 
sent, but he did not appear before tie 
Commissioner on behalf of any party. 
Defendants Nos. I and 3 in the Zmzi- 
bar suit were not present ; out the 
plaintiffs and defendant N 1 o. 2 were 
represented. Before tne Prothono¬ 
tary, the attorney was examined on 
■May 14 and 15. 1923. In the course 
of his examination and cro<s-exami- 
nation the attorney produced cer- 
tiin papers connected with the 
adoption deed showing the con ^ca¬ 
tions with counsel, and the draf is of 
the proposeu agreement for adoption 
which ultimately resulted m the final 
agreement in relation to this adop¬ 
tion on October 13. He also made 
certain statements connected with 
these documents andtheoonsultations 
and instructions that he had from a id 
on behalf of Javerbai in connection 
with this adoption. He also made 
certain statements with regard to the 
mortgage transaction of 1918. These 
several statements, in respect of 
which Javerbai alleged improper dis¬ 
closure on the part of the attorney, 
are indicated and separately number¬ 
ed. But briefly stated, the comphint 
against the attorney is that in con¬ 
travention of the provisions of S. 126 
of the Indian Evidence Aot, he dis¬ 
closed witnout the consent of Jayjr- 
bai communications made to bi n in 
the course and for the purpose of his 
employment as suoh attorney by or 
on behalf of Javerbai, and stated the 
contents or conditions of documents 
with which he became acquainted in 
the oourse and for the purpose of his 
professional employment on her be¬ 
half. 

I shall first deal with the oase 
made against the attorney as regards 
the disclosure of matters in oonueo- 
tion with the mortgage transaction. 
The statements are marked 11A and 
11B in the evidenoe of the attorney 
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It may be at once stated that no pri. 
vilege is claimed with reference to 
the mortgage deed, and no privilege 
can be claimed with respect to 
it. That document is attested by the 
attorney and is registered. Besides 
he has not stated anything with re¬ 
ference to this transaction which 
is not contained by way of recital 
in the document. The point made 
against the attorney is that he stated 
that counsel had given a certain opi¬ 
nion w ith regaid to the debts incurred 
by the firm of Damodar Jairam in 
1916 and thereafter. It appears, how¬ 
ever, from the affidavits in the case 
and the letter dated June 10. 1919, 
which has been put in, that this opi¬ 
nion was already communicated to 
the firm at Zanzibar by Chaturbhuj. 
After a consideration of the argu¬ 
ments on both sides on this question, 
I have come to the conclusion that 
the attorney has not stated any thing 
which can be said to contravene the 
provisions of S. 126. As regards the 
opinion of counsel, which he had 
obtained in the course of his employ¬ 
ment as an attorney for Javerbai and 
which could not be disclosed by him 
without the consent of his client, it 
appears that long before he gave evid¬ 
ence the opinion was already a dis¬ 
closed fact. There was no dispute 
between Javerbai and Manubhai at 
the time ; and the attorney must be 
deemed to have acted then with the 
consent of Javerbai. I am not pre¬ 
pared to hold that in making the 
statement that the attorney has made 
with reference to this transaction he 
has contravened the provisions of 

S. 126 - , c , 

The Principal ground ot the present 
application is in relation to the state¬ 
ments made by the attorney as re¬ 
gards the adoption of SneLkant. It 
is clear from the evidence ol the at¬ 
torney in 1923 that though he knew 
already that there was a dispute as 
to this adoption between Javerbai and 
the adopted son. he gave evidence 
disclosing facts which came to his 
knowledge in the course of his em¬ 
ployment a c an attorney in connec¬ 
tion with this adoption. He disclosed 
what happened from Uctober 1st 
to October 13, 1919, and stated 
ull be - knew about the docu¬ 


ments relating to his consultations 
with counsel, his draft of the agree¬ 
ment, the settlement of that draft and 
the final agreement which was drawn 
up for approval on October 9. At 
that stage apparently on the sugges¬ 
tion of counsel it was considered de¬ 
sirable to have this draft approved 
independently on behalf of the minor 
boy and with that view Messrs. Payne 
& Co. were engaged by Manubhai, 
who was then the natural guardian 
of the boy to be adopted. That agree¬ 
ment was approved of by Messrs. 
Payne & Co. with certain alterations, 
ami ultimately the agreement was 
executed on October 13. It is quite 
clear that so far as this document, 
dated Octcber 13, is concerned, there 
is no privilege attaching to it. If is 
claimed by the learned Advocate Ge¬ 
neral that the attorney acted, very 
improperly and contrary to the pro¬ 
visions of S. 126 of the Indian Evid¬ 
ence Act in disclosing all the matters 
connected with the adoption and with 
the various documen s which are put 
in Exs. 2 to 7). It is not necessary to 
refer to the various statements which 
relate to this Dart of the case in detail. 
They are marked Nos. 1 to 19 in the 
evidence of the attorney, and if we 
exclude the statements which relate 
to the mortgage transaction of 1918, 
all the rest really relate to the disclo¬ 
sures said to have been made with 
reference to the adoption. It is quite 
clear, and it is not disputed, that if 
the attorney was acting for Javerbai 
alone, such disclosures would be con¬ 
trary to the provisions of S. 126 of the 
Indian Evidence Act, and that posi¬ 
tion appears to roe to be beyond 
question. 

It is urged, however, by way of 
reply on behalf of the attorney that 
he w as not engaged only on behalf of 
Javerbai on October 1. but acted both 
for Javerbai and for the boy to be 
adopted, as represented by Manubhai, 
the natural father of Snel.kant, and 
the brother of Baburao. It is urged 
that as he was engaged on behalf of 
both parties, and as the statements 
were n ade in the presence not only 
of Jarerbai’s agent Revashankar, but 
in the presence of Manubhai apd Jai¬ 
ram, and were known to both parties, 
it was open to tbe attorney to s£ate 
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what he has in fact stated in his evi¬ 
dence as to what transpired in relation 
to this agreement between him and 
counsel, also between him and Javer- 
bai and between him and Javerbsis 
agent Revashankar and Jairam who 
apparently attended to this matter. 
It is pointed out that Manubhai was 
present at some of the interviews, 
and from the beginning the eng ige- 
ment was on behalf of both Javerbai 
and th? boy to be aiopted. It is also 
urged that if the Court is not satisfied 
that the attorney was engaged n be¬ 
half of both sides, still as Jairam and 
Manubhai are shown to have been 
present ut these interviews and to 
have known what was passing bet¬ 
ween the attorney and Javerbai, 
there was no communication of a con¬ 
fidential and private nature within 
the meaning of S. 126 which could 
not be disclosed. 

It is also urged that these documents 
were in fact handed over by tne attor¬ 
ney to Manubhai as the guardian of 
the adopted boy, and that in fact 
those documents were produced by the 
attorney in the course of his evidence 
as they were returned to him in con¬ 
nection with this commission matter 
by Manubhai. It is urged that the 
documents having been thus transfer¬ 
red by him to the other side, there 
oan be no privilege about these docu¬ 
ments, and that thp opinion of oounsel 
connected with these documents could 
be properly disclosed by him. 

Before dealing with these conten¬ 
tions, it. is necessary to decide for the 
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swear that he lid not. With refer¬ 
ence tp this statement it is urged by 
the learned counsel for the attorney 
that that cannot refer to the period 
with which we are concerned. I am 
not sure that it does not. But I am 
willing to allow that the statement is 
not dear on this point Taking the 
evidence of the attorney before the 
Prothonotary a' a whole, it is fairly 
clear that though he has mentioned 
that Rvt is hank ir and Jairam attend¬ 
ed his office and gave instructions to 
him and consulted him in connection 
with this adaption on behalf of Javer¬ 
bai he docs not mention the name of 
Manubhai any where in his evidence. 
No djubt- when the present proceed¬ 
ings were initiated he stated that 
Manubhai was present But in view 
of the attorney’s own evidence before 
the Prothonotary I am not satisfied 
beyond reasonable doubt that Manu¬ 
bhai was present when the attorney 
was engaged and consulted in con¬ 
nection with this adoption by Reva¬ 
shankar and Jairam. 

The second question of fact is 
whather the engagement must be 
taken to hare been on behalf of J&- 
verbai alone or on behalf of both 
Javerbai and the boy to be adopted. 
On this point unfortunately, the con¬ 
temporaneous documents do not throw 
any light, except Ex. 2, from whi-iti it 
would appear that lie was acting as 
the attorney for Javerbai. The doc¬ 
ket (Ex. 2) shows that Javerbai was 
the querist and lie had signed it as 
the iinerint’s attorney. Tn the other 


purposes of this application, on the 
evidence such as it is, certain facts 
which are in dispute. As regards the 
alleged presenoe of Manubhai at the 
lime of the engagement of tne attor¬ 
ney, and the subsequent consultations 
with the attorney from October 1 to 
October 9, it may be mentioned that 
the attorney himself does not refer to 
the presenoe of Manubhai in his evid¬ 
ence before the Prothonotary. In the 
beginning of his evidenoe he has sta¬ 
ted that at the time he was engaged 
on Ootoberl, Revashankar and Jairam 
went to him. He does not mention 
.Manubhai, and further on in cross- 
examination when he was asked, 
he said that he might have seen Ma¬ 
nubhai in his office, but oould not 


documenttliere is nothing to show one 
way or the other whether at that time 
he was acting for both. The letter 
which the attorney wrote to Messrs. 
Payne & Co. on October 9 does not 
suggest that the engagement was for 
both. The letter is in these terms:— 

“ We beg to send you herewith fair draft 
agreement for adoption. We are informed 
that you represent the natural father and 
mother of the minor prop sed to be taken in 
adoption by our olient, Bai Javerbai, widow al 
Keehavji Damodar, and we are therefore 
imtruoted to send the draft agreement for 
your approval on behalf of your said client*." 

That letter rather suggests that the 
engagement was on behalf of Javer¬ 
bai. The faot that Revashankar and 
Jairam were present does not go to 
show that there was any joint engage- 
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ment. At the sump time I recognise 
tl at as soon as a point v as made by 
Javerbai that be was improperly dis- 
clcsirg matters of a confidential and 
private nature contrary to the provi¬ 
sions of S. 126, the attorney wrote on 
May 21. IV23, to Messrs. Ferreira and 
Vallabhdas that 1 e acted also for the 
mir or until he went to Messrs. Payne 
& Co. on beir g ad vise d so to do by 
the counsel consulterl by him, at d he 
has sdh'rid to that position in his 
reply sffidaits On these materials 
I car not say that I am quite satisfied 
that the engagement was on behalf 
of both, though 1 am w llii g to deal 
with the case on that footing. 

The other question of fact, about 
which the re has been argument before 
us, is whether the documents weie in 
fact handed over by the attorney to 
Manuhhai or not. On this point also 
unfortunately the contemporaneous 
doeumen s. which would throw any 
light on the question, are not forth¬ 
coming. There is no diary, and no 
copy of the bill or costs can be found. 
In the course of the argument it is 
shown that the amrunt of the bill of 
cos's was paid by Javerbai in May 
1920 ; and it is said on behalf of the 
attorney that about this time the 
documents were handed over to the 
guardian of the adopted son. Un¬ 
fortunately there is no record of it, 
and there is no indication in the 
affidavits as to when the documents 
were given over. We are asked to 
presume that they must have been 
given about the time when the money 
was paid. 

As against these considerations, 
there are the statements in the 
affidavits of the attorney and Manu- 
bhai and Jairara that the documents 
were so handed over to Marubhai. 
Here again though the conflicting 
considerations do not leave the matter 
in a satisfactory and assuring condi¬ 
tion, I am prepar'd to accept the 
position that the attorney gave the 
documents for seme time, we do not 
know wher. and how- long, to Manu- 
bbai. Fut the fact remains that they 
were produc'd by him at the time 
when he gave his evidence. Though 
much stress was laid upon the circum¬ 
stances that the documents were 
parted with, and therefore, could not 
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be privileged, I do not think that in 
the result it matters whether the 
documents were thus harded over in 
fact by the attorney to Manubhai or 
not. 

1 shall now deal with the question 
of attorney's conduct on the facts as 
they appear. It is an undoubte 1 fact 
that he was engaged on behalf of 
Javerbai. It is not clear as to whether 
he was engaged on behalf of the boy 
to be adopted ai the time. But assum¬ 
ing that there was joint engagement 
on behalf of both, it was rot open to 
him to disclose facts relating to these 
documents in the Zanzibar suit. That 
was a suit brought by a third party 
against the firm of Damodar Jairam 
and the adopted boy. Javerbai was 
not a party to that suit, and he was 
clearly giving evidence in a proceed¬ 
ing between a third par:y and one of 
hi? clients, taking his case on this 
point at its highest. In such a case, 
under S. 126 of the Indian Evidence 
Act, he cannot disclose ny communi¬ 
cation made to him in the course and 
for the purpose of his employment by 
or on behalf of his clients or to state 
the contents or conditions of the 
documents with which he has become 
acquainted in the course of his pro¬ 
fessional employment without the 
consent of both these clients. It may 
he, and it is undoubtedly the case, as 
pointed out in Memon Hajee Haroon 
Mahomed v. Molvi Abdul Karim (2) 
that as between th« two parties who 
engage the solicitor there can be no 
secrecy or privilege. But it is also 
clear from that case that as between 
a third party and any one of the two 
parties who engaged him his lips are 
sealed with respect to communi¬ 
cations made to him in the course and 
for the purposo of his employment as 
a solicitor. In the course of a clear 
and forceful argument Mr. Desai has 
attempted to show that if once it is 
conceded that as between the adopted 
buy and Javerbai there can be no 
secrecy with reference to these com¬ 
munications, the attorney was entitl¬ 
ed to disclose them in tLe Zanzibar 
suit according to the ratio dedoendi 
in Memon H<>jee Haroon Mahomed v. 
Molvi Abaul Karim (2). Tt seems to me 
that the concluding observa tions of 

(8) [18781 3 Bom. 91. 
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Westropp C. J. are distinctly against 

his contention. ^r^ora 

0 ,. principle the position appears 
to me to be fairly clear. It the 
engagement was on behalf of Jarerbai 
alone U is clear that he could not dis- 
close these matters to an other 
person without her consent. Simi¬ 
larly if the engagement was on be¬ 
half of both, whatever the position of 
the attorney may be with reference 
to these communications as between 
the two persons, he could not disclose 
thes‘ communications to any o.ie 
beyond tho*e persons without me 
consent of both. In Doe lem Strife 
v. Seaton (3) it has b:;e i pointed out 
by Taunton, J., that in that case 
Palmer, who held the draft, was t.\e 
joint agent of both Yundor and vendee 
with respect to it. coaid not 

produce it without the consent of 
both. In the sam j case Patteson, J., 

observes as follows (p 180): 

“Nov, 'f an attorney keeps a drat, he 
must keep it a cording to the nature of his 
original employ .oat, aud subject to the 
rights of both the parties (if two) by whom 
he was erapl yed. One or the other of too n 
has a right tj say that he shall not produce 
it." 

That seems to me to be the view 
taken by Sir Michael Westropp, C. J., 
in the case to w.iich I hare referred. 
On the basis of the joint engagement, 
as to which, I repeat, I am not satis¬ 
fied beyond reasonable doubt, the 
position of the attorney in making 
these discbsures cannot be justified. 

It is further argued that even if 
there was no joint engagement on 
behalf of both parties, at least Jairam, 
who was the grand-uncle of the 
adopted boy, was present, and he is 
not shown to be tue agent of 
Javerbai. It is urged on the strength 
of the observations in the same case 
to which I have referred, that ihere 
oan be no privilege or secrecy as 
Jairam would himself be a compel- nt 
witness to depose to these communi¬ 
cations. I may say at once that 
Jairam’s presence has been deposed 
to by the attorney from the begin¬ 
ning, and I do not feel any doubt that 
both Revashankar and Jaira n went 
to the attorney on Ootober 1. But 
Jairam, as I have pointed out, used 
to attend with Gordhandas in oon- 

(31 [183 tj % A. & E. 171. 


nection with the mortgage trams a 
tion, and apparently in October 
when Jriram went with Revasnankar, 
it is not at all clear that he went on 
behalf of the adopted boy. It cannot 
be assumed, and £ see nothing in 
circumstances of the case to JUS“jy 
the contention, that he went to the 
attorney not as the agent or lfiend 
of Javerbai, but on b malf p t.ie 
adopted boy a- distinguished from 
Javerbai- It seems to me that both 
he and Revashanker went to the 
attorney really on behalf of Javerbai, 
and .Jairain’s p esence in this 
m it ter with reference to the com¬ 
munications was not the presence or 
a stranger or t-haf of the other pirty, 
but the presence of a friend and 
practically of the agent of Javerbai. 
When the ra »1 nature of Jairam s 
relation with Javerbai in connection 
with this matter is realised, it is 
not difficult to hold that that can¬ 
not affect the obligation of the attor¬ 
ney not to d.sclose the com ..uni¬ 
cations made to him in the course 
aud for the purpose of his em¬ 
ployment. Mr. Desai has very 
strongly relied upon the observations 
in Memon -lajee Haroon Mahome t's 
cdst (2), and be has contended that as 
in that case the other side was present 
and the communication ceased to be 
secret or privileged for the purposes 

of S. 126 similarly here Jaraim’s pre¬ 
sence puts an end to the obligation to 
keep any secrecy about the communi¬ 
cations. I am unable to accept this 
coutention. The observations of the 
learned Chief Justice there refer to the 
presence of the opposite party as such 
and the presence of a friend on the 
same side cannot possib y be treated 
as relieving an attorney from the 
obligation to keep undisclosed com¬ 
munications which were made to him 
in the course and for the purpose of 
his employment, nor was he at liberty 
to disclose the contents or the condi¬ 
tions of the documents. 

It has been urged that the evidence 
given by the attorney i9 purely formal, 
and if the documents are otherwise 
available to the adopted boy, there 
oan be no contravention of S. 126 in 
giving the ovidence whioh the attorney 
has given. I am unable to acoept this 
ountention. The section prohibits any j 
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atement being made with regard 
to the contents or conditions of the 
documents, and taking the statements 
made 1 y the attorney as a whole, it is 
not reasonably possible to hold that 
his evidence is purely formal His 
statements about the condition of the 
documents—and I am here referring 
only to the documents other tl an the 
final agreement and the deed of adop¬ 
tion—and his statement containing 
communications made during the 
course and for the purpose of his 
employment, must be treated as being 
of a confidential and private nature. 

It is necessary to refer to 2 points 
which have been made by the attor¬ 
ney in his affidavit dated July 26, 
1924. The attorney seems to be under 
the impression that S. 126 of the 
Indian Evidence Act prohibits disclo 
sure of any advice given by the pro¬ 
fessional adviser in the course and for 
the purpose of his employment, and 
does not apply to the disclosure by an 
attorney of advice given by another 
person such as a barrister attorney 
etc. It is not possible to accept this 
view, and the learned counsel for the 
attorney has not attempted to justify it. 
At another place in the affidavit, he 
suggest* that a- there was no litigation 
then pending or in contemplation, there 
can bt no privilege with regard to these 
communications. The explanation to 
S. 126 clearly provides that the obliga¬ 
tion continues after the employ im nt 
has ceasc-d. So whether the employ, 
ment ceased on October 18, 1919, op 
later on somewhere in 1922 on behalf 
of Javerbai the obligation under S. 126 
not to disclose communications within 
the scope of S 126 continued, The 
section its* If contains no such limita¬ 
tion as is suggested by him. and it is 
enough to refer to the observations 
of Lord Selborne in Mi net v. Morgan 
(4) which clearly show that the obliga¬ 
tion to keep undisclosed matters 
which ought not be disclosed, has no¬ 
thing to do with the question whether 
at the time when the communications 
were made, there was any pending 
litigation or any prospect of it. 

I refer to these points made in the 
affidavit of the attorney as indicating 
that his general outlook with refer- 

' (4) [18731 8 Ch. 361 = 42 L. J. Ch. 627^38 _ L. 

T. 573 = 21 W. R. 467. 
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ence to hi* obligations under S. 126 
appears to me to be wrong I am 
willing to assume in favour of the 
attorney that when he gave the evi¬ 
dence, he did not fully realise the 
scope of the prohibition under S. 126 1 
but I cannot, appreciate or understand 
his attitude in maintaining on such 
grounds as I have already indicated, 
he was justified in doing what he did. 

I am sati-ffi.d on a consideration of 
all the arguments and the materials 
placed before u that the attorney has 
disclosed mailers in the Zanzibar suit 
contrary to the provisions of S. 126. 
The attorney was fully aware of the 
conflict of interest between Javerbai 
and the adopt- d boy >n 1923. When ho 
gave evidence in the Zanzibar suit he 
had good reason io advert with due 
care and attention to the question of 
hi* obligation to Javerbai under 3. 
126 II ere is nothing in his affidavits 
to show whether ho made any t eXl 
etiort to enlighten himself and whe¬ 
ther after proper attention to the 
point he came honestly, though mis¬ 
takenly, to the conclusion that lie could 
a t as he did The affidavits disclose 
more a d«.s re for special pleading to 
justify the position taken up by him 
than a dc«ire to regard the rights of 
others,such as may be expected in an 
aqtjojioiyounojof hisstanding. Such 
transgr -isson of S 126 is a serious mat¬ 
ter and cannot he lightly passed over. 

It is rathe r unfortunate that these 
proceedings have arisen while the two 
suits arc pending. I desire to make 
it clear that we express no opinion as 
to any points that may arise either 
in the Zanzibar suit or in Javerbai s 
suit in this f’ourt. The evidence has 
not been tested by cross-examination 
of witnesses, and our conclusions in 
these proceedings must be taken to be 
limited by the scope of this inquiry. 

We hold that the attorney has been 
guilty of professional misconduct. 

We order him to be suspended from 
practice for three months, and direct 
him to pay the costs of the rule on 
the Advocate General’s application, 
and the costs of the rule on Javerbai’s 
application up to and inclusive of the 
hearing before Mr. Justice Kemp. I 
We make no order as to further costs 
on that rule. 


Rule made absolute. 
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F. A. No. 269 of 19*22, Decided on 
25th June 19*24, from the decision of 
the First Class Subordinate Judge cf 
Belgaum in Suit No. 458 of 192 ). 

* (<*) Hindu Liw — R urs.oner—May 
enforce right uiih.ut setting a<iJc widow's 
alienation—Lmilaii a i cl t Art 91. 

In the case of a rovergioner it is not essen¬ 
tial for him to set aside <*ny alienation by the 
widow, but he c in sue to enforce hisr.ghtas 
rovers oner without setting aside the aliena¬ 
tion Within the p rio 1 prescribed by the Limi¬ 
tation Act after tie death of the wi o.v, 33 
C. 257; 31 Bom. 1; and Si C. 329 Foil. (P 11 C 1J 

* (5) Hindu Law—Alienation by uidon-- 
The position of adopted ton and that of rtver • 
tioner in regard to alienation y xoidor. arc the 
tame but for ths fact that the former's rights 
commence on adoption and the latter's after 
widow's death. 

Tho case of an adopted 804 stands on a 
different footing trom that of a teveraici er 
in this sen>e that t ie r ght» of the adoptod 
■on come'into ox stenco as scon as ho is 
adopted by the widow and tho rights of tho 
widow os the heir of her husband como to an 
end on adi pt.on while in the case of a rever- 
• oner bis rights come into existence on the 
death of tho widow. Subject, to that importa it 
difference tl ereis notsaeniialdifference in the 
positio.. of the adop e j bod seeking to enforce 
bu r gbts with reference to the pr. p rty alie¬ 
nated by the w dow befo.e the adoption and 
the reversioner seek, ng to enf. rco his rights 
with regard to property ahenated by tho widow 
oeforu hir death. iPllCl] 

* * W Hmdu Liw—Adoption b uid w— 
AlienutiOi by mdoui prior to adoption— Limi¬ 
tation Act, Art 01. 

Adopted son may enforce his right to pro¬ 
perty alienated by widow;(adoptive mother) 
prior to adoption, without setting aside the 
transfer. (p n Q „ 

* W Limitation Act, Art 144-Overt act 
_ MAl Ce * 4 * ry " ia ^“posaesjic,n of equity of 
iflZtiT ad y trte ~ Pa U”‘0 mortgage atbtaud 
beauc/fact** 810 " ° mor,gnjed P ro P<*rty may 

d.™°V- eB ' ,0 S . by u a man of equity of re¬ 
demption while the property is in the aoiual 

tobee^mn °h ‘ h ® B,c . n »« e « should be deemed 
to become adve.se when be sigufie* his asTer 

Won of h,s rights by an ore, tact. Pa> ing off 

mSffi “ Dd t t kmg P° <8e *«'on of the mor^ 
gage lands was held to be such overt act. 

„ n . (P 12 0 2J 

mkmt M "«■ 

foXSS Wi,h * * 0uma °“- 


Shah, Ag. C, J.—The facts neces¬ 
sary to understand the points arising 
in this appeal may be briefly stated. 
One Shidgoivda died in 1894-95 leav¬ 
ing a widow Nilava. On May 22, 
19U0, she mortgaged the two raytsva 
land- which are now in suit with pos¬ 
session to one Shankar Vishnu Gad- 
gil for Rs. MOO. Tho consideration 
was made up of certain debts of her 
husband to ' csatisfied and Rs. 528-5-0 
taken in cash by Nilava at the time 
for her maintenance, and for the 
satisfaction of miscellaneous debts 
incurred by her and her husband. 
Six months after that, i. c„ in Novem¬ 
ber 1900, Nilava sold the property in 
suit to the present defendant for Rs. 
1,500, Rs. 1,200 out of which were in 
respectof the mortgage just referred to, 
and Rs. 3o0 were .stated to have been 
taken in cash to meet the expenses 
of household affairs in those days of 
famine and to payoff other debts. 
The defendant wa« the son-in-law of 
Nilava. In November 1907 the plain¬ 
tiff was adopted by Nilava and Nilava 
died in December 1907. On March 
25, 19 j 8, defendant paid off the mort¬ 
gage of May 22. 190 ', and obtained 
possession of the property. It is 
found that Rs. 1.100 were paid in 
fact to satisfy that mortgage. 

On December 22, 1919, the plaintiff 
hied a suit in the Athni Court for 
setting aside the sale-deed passed by 
Nilava in favour of the defendant, 
and to recover possession of the 
plaint lauds with mesne profits but 
it was found that that Court had no 
jurisdiction to entertain the suit with 
the resultthatthe plaint was returned 
tor presentation to th < proper Court. 
? 7 h ® Q s " u was then fiied on November 

n’J!?u in J - the ? ourt of the First 
Class Subord.nate dudge at Belgaun. 

The defendant pleaded that both 

these alienations, one by way of 

mortgage and the other bv way of 

sale were for leg.l ueceseity. anl 

wt t to a e D b 7 .™d.‘ he Plain “ ff ' S ° laim 

The learned trial Judge examined 
the evid. nee relating to the alleged 
necessity for these alienations, and 

£r.^ e p d -tr n n ot th P at ‘^ 
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been paid in cash, were in fact paid 
But he held that the tr ms action wa3 
not a nominal and colourable transac¬ 
tion, and he also held it proved that 
the defendant had actually pud in 
March 1908, Rs. 1,100 to the mortga¬ 
gee for the satisfaction of the mort¬ 
gage of May 2i, 1900. The learned 
Judge, however, came to the cor.clu- 
tion that the plaintiffs claim was 
time barrtd. He held it to be time- 
barred on the ground that it was es¬ 
sential for the plaintiff to set aside 
the sale-deed in firour of the defen¬ 
dant. and that Article 91 of the Indian 
Limitation Act, Sch I, would apply 
to such a claim He found, however, 
as a fact that the defendant obtained 
possession of the property in March 
1908. He also found that the time 
taken up by the plaintiff in prosecu¬ 
ting his remedy in the Athni Court 
should be excluded, and he expressed 
the opinion that if Article 91 were not 
applicable, the plaintiff's cl lim would 
bo in time as being within twelve 
years from the date when the defen¬ 
dant’s pos.-es-ion became alvers? to 
the plaintitf deducting the time occu¬ 
pied in the Athni Court. In the re¬ 
sult, though he found that the defen¬ 
dant had paid orf the mortgage and 
that the plaintitf was otherwise entit¬ 
led to the relief s ibjjct to the pay¬ 
ment of Rs. 1,100, he dismissed the 
plaintitfs suit on the ground of limi¬ 
tation. 

In appeal it has been urged on behalf 
of the appellant that the lower Court 
is not right in its view that Article 9! 
is applicable to this case, and that 
it is essential for the plaintiff before 
he can get this relief to set aside the 
sale in favour of the defendant. It is 
urged that it is open to him to claim 
possession of the property without 
setting a.-ide the salo, treating the 
sale as not being operative against 
him. It is also contended that if that 
view is accepted, the conclusion of 
the lower Court is right that other¬ 
wise a claim is in time. On bihalf 
of the respondent it is contended that 
the right of the adopted son came 
into existence on the date of the 
adoption, and it was necessary for 
him to sue the defendant within 
twelve years from that date, as he 
must be treated immediately on adop¬ 


tion to be in adverse possession of the 
equity of redemption against him. It 
is urged that the lower Court’s view 
that the adverse possession commen¬ 
ced really when the defendant got 
possession from the mortgagee on 
Mar‘h 25. lt-08, is not correct, aal 
that the period of li nitation really 
commenced to run against the plain- 
tilf fro n the date of the adoption. If 
that view is accepted thi plaintitfs 
claim having been brought m ire than 
twelve years after that date, (even 
excluding the time occupied in the 
Athni Court), it is barred. It is not 
seriously contended on his behalf that 
Article 91 would apply. Further it is 
urged that the lower Court’s finding 
a- to the receipt of cash consideration 
of Rs. 900 is not right. 

As regards this question of fact, in 
spite of the argument of the respon¬ 
dent to the contrary, we are satisfied 
that the view taken by the lower 
Court is right, and it is not satisfac¬ 
torily proved in the case that there 
was any necessity to execute this 
sale-deed at the tiim. Tne mortgage 
was effected only a few months be¬ 
fore, and there could have been no 
pressure because there w is a condi¬ 
tion in the mortgage that the money 
was to be paid in two years. The 
evidence as to the payment of Rs. 300 
has been properly app eciitod by the 
learned Judge ; and no good reason is 
shown for holding tnat the view 
taken by the lower Court on this 
point is not right. 

We, therefore, accept the facts 
found by the lower Court. The sale- 
deed remained practically a paper 
transaction from L900 up to the time 
the defendant paid oif the mortgage 
in March 1908 and obtained po ses¬ 
sion from the mortgagee. It has 
been pointed out to us that in the 
revenue year 1907-08 an entry was 
made in the Record of Rights that 
there was a sale in favour of the de¬ 
fendant. Tnat, however, does not 
alter the position, that so far as the 
outward appearances went, beyond 
taking the document in 1900 the de¬ 
fendant who was the son-in-law of 
Niliva did nothing to snow that he 
was asserting his right under the 
sale-deed. Tne first tangible act on 
his part, of which we have evidence 
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on this record, is the payment made 
by him to the mortgagee in March 
1908, and the recovery of possession 
of the lands from the mortgagee at 
that ti ne. 

The 6rst point to be considered is 
whether the lower Court’s view that 
it was essential for the plaintiff to 
set aside the sale under Article 91 is 
correct. We are of ooinion that the 
view of the lower Court is not right, 
and is not supported by any authori¬ 
ty. So far as we can see it is oppo¬ 
sed to the decisions of this Court to 
whiob we shall presently refer. It 
may be taken as established, and 
there is ample authority for the pro¬ 
position, that in the ca«e of a rever- 
tioner it is not essential for him to 
iet aside any alienation by the widow 
»ut that he coull sue t? enforce his 
right as a reversioner without setting 
aside the alienation within the period 
prescribed by the Indian Limitation 
Act after the death of the widow. 
The position is supported by the de¬ 
cision in Harihar Ojha v. Dasarathi 
Miara (1), Ralchmabai v. Keshnv (2) 
and Bijoy Qopal ukerji v. Krishna 
Mahishi Debi (3). That is not in dis¬ 
pute. But the learned Judge appa¬ 
rently is of opinion that the case of 
a reversioner stands on a different 
footing from that of an adopted son. 
It is true that the case of an adopted 
•son, with which we are concerned 
low, stands on a different footing in 
this sense that the rights of the adop¬ 
ted son come into existence as soon 
as he is adopted by the widow, and 
6he rights of the widow as the heir 
other husband come to an end on 
adoption, while in the case of a rever- 
‘iioner his rights come into existence 
m tht death of the widow. Sub- 
l&ot to that important difference, 

in*! W essential difference 

n the position of the adopted 
on seeking to enforce his rights 

nX, r K efer ® nce !? ,be Property alie 
SnH,? hy * h ® wldow before the ad- 
a nd the reversioner seeking 
^enforce his rig hts with regard to 
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property alienated bv the widow be¬ 
fore her death. The decisions of 
this Court in Moro Marayin Joshi v. 
Balaji Rnghumth (41 and Ramakrishna 
v. Tipuribv (5) make this position 
clear. Though these decisions do not 
directly deal with the question as to 
whether it is essential lor the adopted 
son to set aside a deed or not, it seeme 
to us that it is necessarily involved 
in the decision in Moro Varayan 
Jos'ii v Balnji Raghunath (4) where 
it was held that to a suit by the ad¬ 
opted son Article 140 or 144 would 
apnly. The leaning of the Court was 
distinctly in favour of applying Arti¬ 
cle 144 to a suit by the adopted son. 
But it was not suggested in that case 
tha; Artiole 91 would apply, and 
though on the facts of that case it 
may be said that it made no differ¬ 
ence whether Art’de 91 would apply 
or Article 144 or 140 would apply, 
it seems to us to be a fair inference 
from the judgments in that case that 
Article 91 would have no application. 
Besides there is no reason why the 
adopted son should be required to set 
aside the deed any more than a re¬ 
versioner. It is clear, therefore, that 
the view taken by the lower Court as 
to the application of Article 9L and 
as to necessity on the part of the ad¬ 
opted son to set aside the sale is not 
right. 

The real answer which the respon¬ 
dent has attempted to offer in support 
of ihe decree of the lower Court on 
the question of limitation is not that 
it is essential for the adopted son to 
set aside the sale, but that in faot the 
suit has not been brought within 
twelve years from the date on which 
his rignts accrued. His rights ac- 
cued in November 1907, and the suit 
in the Athni Court was filed in De¬ 
cember 1919. It is urged that the 
claim is beyond time on that ground, 
as ever since the date of the sale deed 
the equity of redemption was vested 
m the defendant, and he was in pos¬ 
session and enjoyment of the equity 
of redemption as from that date. The 
rights of the adopted son aoorued on 
his adoption, and applying Artiole 144 
to his olaim we have to consider whe- 

(4) [1894] 19 Bom. 809. ' ~ 

(5) [1908J 33 Bom. 88=10 Bom.L.R. 1039, 
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ther bis present claim is in time. In 
substance this is a suit for possession 
of immoveable property, and by way 
of reply it is urged that th< defen¬ 
dant has been in adverse possession 
of the equity of redemption for over 
'twelve years. It is always a difficult 
Ithing to determine as to when the 
adverse enjoyment of the right of the 
'equity of redemption commences 
when the actual possession of the 
property is witi the mortgagee as in 
the present case. In a case of this 
kind, unless v.e have some clear indi¬ 
cation in the shape of an overt act on 
the part of the alienee to indicate that 
he was asserting his rights under the 
sale deed, it is difficult to say that he 
was in possession of that right 
T,’*iug the situation as it was in 
November 1907 when the plaintiff 
was adopted, it appears that shortly 
after that the widow died; and wo 
find that the defendant paid off the 
mortgage and took possession of the 
mortgage lands in Mar h 1908. That 
was the firs* overt act, so far as this 
record can show, on the part of the 
defendant, when he really came into 
possession of his rights under the 
sale deed. As against this, it is urged 
that’at least as regards the equity of 
redemption, he must be taken to have 
been in adverse possession since 
November 1907. The interval is very 
short and, as we have said, there was 
no clear indication by any overt act 
on the part of the defendant that at 
that date he was actually in posses¬ 
sion of this intangible right against 
the adopted son. The first indication 
that we have after the adoption of 
any assertion on the part of the de¬ 
fendant of his right to this property 
is when he took possession of the pro¬ 
perty in March 1908. In the circums¬ 
tances, of this case, it seems to us 
that the lower Court was right in its 
conclusion that the adverse posses¬ 
sion of the defendant really com¬ 
merced in March 1908 when hetcok 
possession of the mortgaged property. 
This conclusion appears to work out 
a just result namely that the deter.- 
dant who has paid the mortgage 
amount to the mortgagee will be able 
to recover his mortgage amount and 
the property will go to rightful 
owner, the adopted son. 


We, therefore, reverse the decree 
of the lower Court and pass a decree 
in favour of the plaintiff, directing 
that he should pay R*. 1.10° to the T 
defendant within six months, and on 
his paying that sum the defendant 
should hand over possession of the 
properties in suit free from all incum¬ 
brances. The plaintiff to pay half 
the costs of the defendant in the lower 
Court, and to get the costs of the ap¬ 
peal here- from the defendants. If 
such paym nt is not made in six 
months, the plaintiff shall be debarred 
from all right to possession of the 
property on the decree being made 
final. 

Appeal allowed. 

Decree reversed. 
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Shah, ag. C. J. and Fawcett, J. 

Secretary of State— Appellant. 

v. 

Shantaram Narayan Dibholkar 
Respondent. 

O. C. J. Appeal No. 45 of 1923, De¬ 
cided on 8th July 1924. 

* (a) ham—Question as to grant bang 
of soil or of share o] revenue i s o e of fa-t in 
,aeh caie-Pr.mrnption thit grant pisses only 
share in revenue docs not t ji t. 

There is no presumption in the case of au 
in,m that iu the nb9M.ce of proof it must be 
taken to bo a grant ot the royal snare of the 
revenue and uot of the soil. It is a question to 
bo determined on the ev.denoe In each case as 
to whether it ii a grant of the so l or ot the 
royal share of the revenvo. I . 14 C. 1, i\ 

(b) Inam—Right to mines 

Express words in the grant are not necessary 
fo- the transfer of the rignt to nr inns and 
minerals in the lands granted. IP. 15 C. 1] 

(_•) ham—Construction —Grant should be 
construed strictly in favour of Government. 

Inam grant should be construed strictly in 
favour of the crown though in ordinary cases 
the construction should be in favour of gran¬ 
tee. l p - 18 C - 11 

(d) Deed—Construction — Question is not so 
much of parties' intention as of meaning of 
words used. 

In construing the terms ot a deed the ques¬ 
tion is not so much what the parties may have 
intended as what is the meaning of the words 
which they use. (P, 18 C, 1 
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4 («) Precedent —. Old authorities deserve perteneaslof the said grounds which will yield 
paid importance as many rights may have the above quantity of Toka Batty and that 

a i* p t ^ ho lronfc in nnQ.oasi nn a f 4 ha dn. n n 


^ (*) rreceatni —I via uutnurmc* VC 

tpeioial importance as many rights may have 
been founded thereon. 

Great importance is to be attached to autho¬ 
rities on the strength of which many transac¬ 
tions may have been adjusted and rise lits deter- 
' minei. (1908) A. C. I. Foil. (P. 18, C. 1J 

Kongo with Coltman — for Appel¬ 
lant. 

Campbell with Dalui — for Respon¬ 
dent. 

Shah, Ag. C. J.— This appeal arises 
out of certain references under the 
Land Acquisition Act. There were 
three references before the learned 
trial Judge. Apparently the Acquisi¬ 
tion Officer had awarded compensation 
on the footing of the surface value of 
the land in question, and it was agreed 
before the lower Court bj the parties 
that the Court should be asked to give 
a decision on one point only, namely, 
whether or not the claimant had a 
right to the stone in the Inam land. It 
is not clear on this record as to how 
this question would be decisive of the 
references entirely. But it has been 
stated to us in the course of the argu¬ 
ment that this particular right does 
not require to be valued, as the parties 
are agreed that one party or the other 
in whose favour the Court will give 
its decision on the point will be enti¬ 
tled to remove the stones, and that 
nothing further would remain to be 
decided. That was the only question 
which the Court was called upon to 
decide. The decision of the question 
depends upon the construction of the 
grant of this land. The grant is evi¬ 
denced ‘by Exhs. A and B. Exb. A 1 
really contains a description of the 
lands which were intended to be the 
subject-matter of the grant. The 

SJJ 4 , 1 A 1), dated December 29, 
1700,13 m these terms :— 

Edward* ^“-Admiral Sir 

Chief of » B ' \ nd Commander-in- 

the F»»t rLV M “J eat , y 8 *b.p. and ve.ael Id 

Mawh lV l7M 8 n { ^ by Ju eMer jnder 

Ported out the great STvi pr 

Eut Indi tO r h0 natJon at large and the Un ted 

yield .-annualIv . #• * rn , & 


m 




| /their 


sue aoove quantity oi ioks oauy ana iaa .1 
they are to be k*pt io pos>eg5ioo of the same 
without molestation, until the pleasure of 
the Honourable tie Court of Directors is 
known.” 

This grant was confirmed by the 
Court of Directors on April 28, 1795, 
in the folk wing terms :— 

“Ob erviog be your advices of September,30, 
IT83,a d February 10,1784, that you were induc¬ 
ed to issue tiie grant to the two Hughes Master- 
Builderj and the r s v s a -. the earnest recom- 
uiei.dation of tLe late Sr Edward as a reward 
for the es*eutial aud important bl-tv ces they 
had reudt-r;d the nation a L d the company in 
particular in refitting Hii Maj sty's squadson 
ai d as we ourse ves have torno frequent 
testimony of their merits we hereby ratify and 
cm.firm the said ^raat with a due pro, ort'io,, of 
*« ras ai d Pe.tenoas to their family and aes- 
ccnJai.t?," 

The learned trial Judge on a con¬ 
struction of this grant came to the 
conclusion that this was an absolute 
and complete grant of the land, and 
that it conveyed the right to the mine* 
and minerals including stones to the 
grantees. 

From this decision the Secretary 
of State for India in Council has ap¬ 
pealed, and it is urged in support cf 
the appeal, first, that the grant is not 
of the and at all, but of the produce 
in the land. It is contended that the 
intention was really to gi ye to the 
grantees the benefit of forty Moodas 
of Batty every year, and that the 
grant must be taken to be the grant of 
the produce of the soil and not of the 

ifit h«f ^° n i d /’ lt ‘ S Urged that eve * 
it it be treated as a grant of the soil 

it must ->e construed as a grant of the 
surface of the soil and not of the sub¬ 
soil. It ls urged that unless there are 
express words conveying a right to 
mines and minerals, that right oou d 

grant! 6 *° be >>7 the 

course ofh^f S6S b '“' 6 bcen o»«i in the 
course of the argument with reference 

he C0ntenti0D8 ' but ultimately 

the decision must depend UDo 7Z 
terms of this grant. Though P I shaH 

shall first -dea^ wiEh the ^ -f ® - S ~ - 

construction of these documen^ 00 ° f 
ther * this^ia a granfof* Th'T ?J he ‘ 

merely of ihb'produce - Iand 

■ Aaigsrayart 
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was a grant of the land, and not mere¬ 
ly or the produce of she land. In con¬ 
nection with thi* point we have to 
remember that this land is situated in 
the city of Bombay, and that it is not 
subject to the limitations, to which, 
for instance, the occupancy holdings 
outside the city of Bombay would be 
subject und-r the provis ons of the 
Bombay Land Revenue t. od<'. The 
provisions of Act II of 18“6 are ap- 
plicable to the city of Bombay, and it 
is irnpcrta.it to note that there is no 
kind of statutory limitation upon the 
use to which such land, which has 
been referred to in the grant, could be 
put. 

Then there is nothing in the words 
of the grant to indicate that the 
purpose of the grant was to give only 
the benefitof forty Moo'as of batty to 
the gram ees ; but it seems to n e that 
the reference to the forty Moodas of 
Toka Batty i« really to indicate the 
extent of the land intended to be 
given: It is clear from Exh. Al that 
different lands with different names, 
which in all were then calculated to 
yield forty Moodas of I oka Batty, 
were given, and the due proportion 
of Foras and Pe teneas also was to 
form part of the grant. Whatever 
the value of the presumption io the 
case of Inam grants by the Crown in 
this Presidency outride the island of 
Bombay, that in the absence of proof 
it must be taken to be a grant of the 
royal share of the revenue and not of 
the soil may have been prior to the 
recent decisions of the Privy Council, 
t is clear now that that presumption 
could no longer be pressed into ser¬ 
vice. It has been laid down by their 
Lordships of the Privy Council in 
■everal recent cases, such as Surya. 
narayana v. Pa anna (l) and Secre¬ 
tary of Stale for I alia in Council v. 
Laxmibni (2), that there is no such 
presumption with regard to t e 
grants, and that it is a question to be 
determined on the evidence in each 


(1) (1918) 41 Mad. 1012 — 45 I. A. 2««9 = 25 M. 

L. T. 30 = 1918 M W. N 859 = 23 0. W. 
N. 273 = 9 L. W. 12fi = 29 C L. J. 153 = 38 

M. L. J 585 = 21 B.m.L.R 547 = 48 1. 

C. 889 = 1919 M. N. <63 (P. C ) 

(I) 1923 P.C. 6 = 47 bom. 327 = 50 1. A. 49 = 
17 M. L. W. 405 = 32 11. L. T. 111=44 
M. L. J. 471 = 25 B. L. R. 527=37 O. L. 
J. 464 = 28 C. W. N. 49 (P.O.) 


case as to whether it is a grant of the 
soil or of the royal share of there 
venue. But it is also doubtful to my 
mind whether the presumption, such 
as it was berore these decisions of 
the Privy Council, could have really 
applied to land situated in the city 
° r Bombay. In the earlier reported 
cases, the Inam grants related to 
lands outside the city of Bombay 
which were regulated by consider¬ 
ations applicable to such grants. 
Taking the words of this grant, it is 
clear to my mind that what was in- 
tended to be granted was the land and 
not merely the royal share of the re¬ 
venue or the produce of the land. In 
this view we are confirmed by the 
decision in Doe 7. Af ' Kemie v. Pes - 
tonj’, (3). In that case the learned 
Cnief Justice, Sir Erskin Perry had 
to consider the nature of this very 
grant. The conclusion reached in 
that case was that the effect of these 
documents was to give grantees a 
complete estate in fee of the lands 
so granted. No doubt the Government 
was not a party to that case. But it 
ri lated to this very grant; and even 
taking it that it is not binding upon 
the parties to these procee- ings, nor 
upon this Court of Appeal, it seems 
to me that the opinion expressed 
after a consideration of these docu- 
m. nts, so far back as 1852, is entitled 
to great weipht. With respect I 
agree with that opinion. 

In this view it is hardly necessary 
to refer to exhibits upon which reli¬ 
ance is placed by Mr. Campbell on 
behalf of the respondent. But I may 
briefly refer to them. In Exhts. Q. R. 

N and U this grant is referred to as 
being a grant of the land. In fact so 
late as 19 9 the Government accepted 
the view that no claim on the part of 
Government should be made in res¬ 
pect of land held as Inam by the 
Lowjee family under the grant of 
1783 and 1828, and in the preamble to 
the resolution, in Exh. U, the Collec¬ 
tor described the grant of 1783 as 
being an out and out gift of the 
Government interest in the land. On 
the first branch of the argumeut, 
therefore, I am of opinion that the 
grant is not merely of the produoe of 
the lard but of the land itself- 
(3) (1852) Perry U.C, «31 
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The next question . is wbahor.be 


grant conveys a right to the mines 
and minerals ir. the land. It is clear 
that there is no express reference to 
this right in the grant, and the whole 
question is whether having regard to 
the nature of this grant and the 
terms used in the absence of any 
express words conveying such right, 
whether such a right should be held 
to have been conveyed to the 
grantees or not. The learned Advo¬ 
cate General has relied upon the de¬ 
cision in Secretary of St ate,lor India 
in Council v. Srii.ivasa < hnriar (4) 
which was the case of a Shrotriyam 
Inam in the Madras Presidency. He 
has also relied up m other decisions, 
of which Raghunath Rcy Mar rear i v. 
Roja of J lurid (•.) may be mentioned 
asatjpe The line of argument is 
that unless there are express words 
conveying a right to mines and 
minerals, the grantees could not have 
any right to stone9 in this land, and 
the rule laid down in several decisions 
by their Lordships or the Privy 
Council in cases of leases •'y the 
Zemindars in Bengal in favour of 
thetr tenants is relied upon. 


, ixii, ,/uiwj "i -- ' * , *» 

mksfu i a, are used to indicate that all 
rights ir. the soil are convey.d. But 
even there this Court has not gone so 
far as to lay down that the use of 
the^e words is absolutely essential to 
convey such rights. There have been 
cases in which in the absence of such 
words the grant has been held to be a 
grant of the 'Oil, and where the grant 
is held to be a grant of the soil there 
can be no question, in uiy opinion, 
that the right to mines and minerals 
would be also included in "he grant. 
The absence of such words does not 
necessarily indicate that such right 
was reserved to the Crown. In each 
case it is a question to be determined 
according to the terms of the grant 
and the circumstances of tne particu¬ 
lar case, as to whether the grant wsb 
compl.te or not. In the present case 
the grant was complete. No kind of 
right is reserved to the Govern ..ent. 
Under these circumstances, even in 
the absence of words expressly referr¬ 
ing to the right to mines and 
minerals, it seems to me that all the 
rights that the Crown had in tuis 
land were conveyed to the grantees, 
and that, would include the right to 


Apart from the decisions, it seems 
to me that looking to the terms of 
the grant in this case, it is a complete 
grant of all the interest which the 
Crown had at the date of the grant 
in these lands). That is the view 
which is tak.n by Sir Erskin Perry 
in 1 852, to which I have already re¬ 
ferred. and that is the view which we 
take of the nature of the grant in 
these proceedings, and if that be so, 

1 there is no rule which renders it ab¬ 
solutely necessary that express word 
referring to mines and minerals are 
oecessary. It is quite true that in 
fhis Presidency generally outside the 
city of Bombay the words indicative 
cf rights to mines and minerals, 
the words siw, Kf, 0°!, WT 

(4) (1921) 44 Mad. 431= 8 r I. A 56=40 M. 
L.J. 262=1921 14. W. N. 111=29 M.L 
T. 181=19 A.L J. 201 = 25 C.W.N. 8i 8 
=31 0. L. J. 280=60 I. O. 230=13 L. W 
592 (P.0 

• ») QMS) 47 Cal. 95=46 X. A. 158=17 I7L. 

- J. 597=86 M. L. J. 660=23 O. W. N. 
tl>=16 M, L 1.76=30 C. L. J. 160 = 21 
Bon .L. B. 895 = 50 1,0. 849 = 10 L. W. 

mm 347 (p. c.) 


mines and minerals. The statutory 
provisions, so far as they go, do not 
support the appellant’s contention. 
For instance the reservation in favour 
of the Crown in S. 6D of the Bombay 
Land Revenue Cpde does not apply 
to alienated lands outside Bombay 
and there is no provision like that in 
Bombay Act II of 1876. 

The decision in Secretary of State 
for India in Council v. Srinivasa 
Cr.ariar (4), which has been relied 
upon, turned upon its own facts. In 
that case a village was granted as a 
Shrotriyam Inam. The purpose of the 
grant was that the grantee having 
appropriated to his own use the pro¬ 
duce of the seasons each year, might 
pray for the prosperity of the Empire, 
and it was provided that he should 
pay a fixed yearly sum to the Sirkar. 
When the old grant in that case was 
settled by the MadraB Government, 
the effeot was to oonvert the tenure 
into a permanent freehold upon pay¬ 
ment of a quit rent. On the terms of 
the grant in that ease, the nature of 
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which 1 hare just referred to, their 
Lordships came to the conclusion that 
the grant did not include the right to 
mines and minerals. It is pointed 
out in that case that it must depend 
upon the language of the instrument 
and the circumstances of each case as 
to whether such a right can be deemed 
to have been conveyed or not, and a 
reference is made to the different 
opinions which the Government of 
Madras held with reference to the 
right to mines and minerals in the 
case of grants of tie nature such as 
their Lordships had to deal with in 
that case. But briefly speaking, in 
my opinion, that case turned upon the 
construction of the grant in that par¬ 
ticular east, which cannot be com¬ 
pared in any essential particular with 
the grant in the present ca-e. Here 
we have a grant in favour of the two 
snip builders by the Company in city 
of Bombay, and the object of the 
grant, so far as we can gather from 
the terms of the grant, was to benefit 
the grantees to as full an extent as 
possible without any kind of reserva¬ 
tion. No kind of quit rent was 
reserved, and in fact no other right 
can be said to have been reserved 
under the grant. It is clear to my 
mirdthat the decision in this case 
cannot help the appellant. 

As regards the other cases relied 
upon, I shall refer, to the case of 
Rughunalh Roy Marvari v. Raja of 
Jheria (5). So far as I can see the 
basic principle of this decision and 
other like decisions, it is that a 
Zamindar being the owner of the soil 
and also owner of the mines and 
minerals, when he gives a lease of 
any portion of the Zemindari, he 
creates a new estate and reserves the 
reversion to himself, and that in such 
a, case in the absence of express words 
the right to mines and minerals can¬ 
not be held to have passed to the 
lessee. In fact in all those cases the 
reversion is reserved to the Zemindar, 
and the ratio decidendi of the cases is 
that where that is the case, in the 
absence of any express words convey¬ 
ing the right to mines and minerals, 
such a right cannot be held to have 
been conveyed. A reference was 
made to the case of Giridhari Singh 
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v. Megh Lai Pandey (6), in which the 
expression used was “mai hak hakuk" 
and the learned Advocate General has 
pointed out that even where such an 
expression was used the right to mines 
and minerals was held not to have 
been conveyed. In that case their 
Lordships have dealt with the point 
as to the meaning of the expression 
used. As I have said, the underlying 
reasoning of those cases is that as 
between t e Zemindar and the holder, 
in whose favour the Zemindar has 
created a lease, there is a certain right 
reserved, and in the case of such 
reservation, unless there are words 
actually conveying rights to mines 
and minerals, those rights could not 
be said to be conveyed to the holder, 
but are reserved to the original 
grantor. In the case of Raghunath 
Roy Marwun v. Rojo of Jheria (5) their 
Lordships have quoted with approval 
a passage from the judgment of 
Jenkins, J. pointing out tt e difference 
between & conveyance and a lease. 
The principle of these cases might 
apply if the grant here were in the 
nature of a lease. In the present case 
we have to deal with the case of a 
grant from the Crown to ship-builders, 
and to consider whether this can be 
put upon the same footing as a lease 
by a Zemindar of a part of his Zemin¬ 
dari. The grant here is not in the 
nature of a lease at all, and therefore, 
so far as I can see, the cases upon 
which re'iance has been placed would 
not apply to the present case. After 
all we have to determine in this case 
on the terms of the grant as to what 
the nature of the grant was, and 
whether in the absence of the words 
actualL conveying the rights to mines 
and minerals, all the rights of the 
Crown were conveyed or not In my 
opinion all the rights of the Crown 
were conveyed by this grant to the 
grantees. 

I would, therefore affirm the decree 
appealed from, and dismiss the appeal 
witu costs. 

Fawcett, J.—I agree that the ap¬ 
peal should be dismissed with costs. 

(6) (191?1 45 Cal. 87—44 I. A. 216-23 MX.T. 

358—15 A. L. J. 851-33 M. L. J. 687-3 

Pat. L. W. 169-26 C. L. J. 584—1917 

M. W. N. 232—22 C. W. N. 201-42 I. C. 

651—7 L. W. 90—20 Bom. L. R. 64 (P.C.) 
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Taking the grant as it stands, and the considered to have in these lands- 
oircumstances surrounding it, I think which is of some interest in connec- 

it shows an intention to confer tion with this question about quarries, 

on h grantee" the actual lands that given in Vol. XXVI part III of the 
had been selected by the Collector. Bombay Gazetteer already referred to. 
yielding annually forty Moodas of At page 4’9 we have an extract from 

Batty. That was a common way of the Diary o? the Company in Bombay 

specifying the extent of land? to be as follows:— 

fill in fhrvso fifivs Several : nstan- “ At a Consultation of Jane 19. 1772, the 

granted in those days. Several .n tan _ ar) fe , or<| tlie following tatter 'f the same 

ces of the same kind will b- rounci in date |- rom Q aspir Dago; : Earn g the honour 

the Bombay Gazetteer, Vol. XXVI, t 0 f a -tn the vill iges from I'arel to Sion, the 

being part III of the Historical Kunbis have reir-s^'te» to me the losses they 

Materials for the Gazetter of the suffer bv Urge pits in.the rb,tty fieM«dugfor 
m a r^i .,1 limestones and le;t o-en. I. is extremely hard 

Town and Island of Bombay, collect- g UD »,i 3 s > ;0 ij!d suffer thereby a id biob'iged 
ed by the late Sir James Campbell not ooly to fill them upai ’.her o*n expense 
At p. 450 there is an instance in bit to lose the cult.va inn o> tr.e k ounl by 

which the Board directed the Collec- which they a-e unable to pay the Honourable 

tor to mark off such of the rice lands Company s to'a. 

belonging to the Honourable Com- Then after quoting the substance of 
pany situated near Mancalla tank as this letter the extract s*ys : — 
might produce three Moodas and “ Ordcrei that the Collrcto- inquire into the 

nineteen Fharas of rice, in order to 

give them as compensation to a culti- Th „ t fu , thcr report is aot oiled , 

valor who had converted waste ands thu Volume. But that goes to show 
into Batty grounds an i whose lands th t , he ri , lt t0 rry WM reJerred 
had been taken for a certain ditch. he G(lTOr „ ment or „ wner of the 

l »" ds • * nd “ s “-ere i3 °° reservation 
show that the Bombay representa- f kind this grant, and the 

show special favour to the grantee, ? lrc s ; t r ... , a . u , gaan ^ 

and to give him all they could in * e J n « , "“'±L I ‘J" nk ** should be 
regard to these lands. This is support- t ? k , , n as transferring the sub-so.l 

ed, in my opinion, by Exh. Q. under r1 ®; 

which the Governor in Council directs The arguments that it was contem- 
the Collector to give immediate and plated at the time that the grantees 
full possession of the lands to the would continue the cultivation and 
grantees. Some stress can, I think, thus obtain a revenue is no do . bt true 

be rightly laid upon the words “full to a certain extent, but that is simply 
possession,’’as indicating a complete, because at that particular time the 
as opposed to a partial, grant. The land was so utilised. It could not, 
lands in question, at any rate the in my opinion, be contended that the 
batty lands, would probably be occu- grantees had therefore no right to 
pied by cultivators or Kunbis, as they use even the waste land appui tenant 
were then called, and the Par*l lands to these batty grounds for building 
of which these lands were a part, purposes, and Government have, so 
used to be leased to various farmers far as I am aware, never laid any 
who dealt with the cultivators, as claim that the grant was restricted 
mentioned in the same Volume of the in that respect. The quarry rights 
Bombay Gazetteer at pp. 448 & 4 48 The would, as I have already shown, be in 
cultivators, however, were in those the possible contemplation of the 
days treated by the Company as Company at the time; and although 
mere tenants-at-will, as is sufficiently the document is of a very informal 
afcown by ttie proclamation of 1789 nature, and not drafted in oonveyan- 
whioh is quoted in Vaidya’s Bombay oing language, yet it would have been 
Uty Land Revenue Act, Introduction, perfectly competent for the drafters to 
PP-17 and 18, and aLo in the Gazet- have inserted a reservation of the 
tt W ®°“ b o ay Git7 and Island, Vol, quarry rights, if that was intended 
ll.pp. 45J.53. Thereis an illustra- The grant should no d ubt be con- 
of t “ e ^ttle rights they were strued strictly in favour of the Crown" 
1925 B/3 & 4 
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that rule superseding the ordinary 
rule about construing a grant in 
favour of the grantee. But for the 
reasons I l ave given I du not think 
that that rule can overcome the con¬ 
siderations I have mentioned. It is 
no doubt true that in construing the 
terms of a deed the question is not so 
much what the parties may have in¬ 
tended, a*- what is the meaning of the 
words which they us?: see Maharaja 
Mnnindra Chandra Nandi v. Raja Sri 
Sri Durija Prasha! Singh (7). But 
the words used art, in my opinion, 
sufficient to convey a complete grant 
in fee, as was held bj Perry, C J., in 
in Doe </. tfKa.zie v. Pextonji (3). 
That decision is, l think, one to which 
great import mco must be attached in 
the present case, on the general prin¬ 
ciple that great in portance is to be 
attached to cld authorities on the 
strength of which many transactions 
miy hare been a justed and rights 
determined as said by Lord Loreburn 
in Wert Ham Union v. 1 Ld monton 
Union (3) which was cited in Chandra 
Binode Kuncu v. Ala Bui Dtwan (9) 
Here titles have prcbably passed and 
been valued on t- e strength of this 
de. ision of Chief Ju^ice Perry, and 
in vi-v of that I think this Court 
shou.d lean in favour of the construc¬ 
tion that we put upon it. Thedocu- 
mei t does not 

any rate clearly, that it w as merely 
intended that the grante tS sbouid 
have (he benefit of a c^iai,, amount 
of produce, as w as ii dtcaUd by cer¬ 
tain expressions used i n the grants 
considered in £>Vr«/u»y of Stale for 
Judin in ('ounnt v. Srinivasa Chariar 
(1) and Fright-nalla hoy Marwari v, 
hcj„ oj Jhena i5). 1, 'htrefore, concur 
in it c order proposed by the learned 
Chief Jus .ice. 

Appeal dismissed. 
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Marten, J. 

A. Cecil Cole— Plaintiff. 

v. 

Nanalal Moraji Dave and another — 
Defendant. 

0. C. J. Suit No. 4879, «of1923, Decid¬ 
ed on 4th July 1924. 

** Contract* 4n Agrermvxt is not a Aire 
purchase ageemeut unless hirer has option not to 
complete purchase. 

A hi-e du chise agreement and an agreement 
to sell are diff rent la the litter the property 
in the thing eo d panes i nmeii tely to the 
purchaser *Li>e iu tne former there is not 
only io such immediate Oansftr >f title but 
also the hirer is not bounlto complete the 
purchase and can at his option return the 
thmg at any time before the instalments ars 
paid. An agreement is only one of sale 
though it may profess to b?a hi e-purebase 
one if it contains an obligation io pay tha 
purehrie m>oej. He b/ v. \ja thews (1895) A. 
(.’.471 and Lee v. Butter (1893) 2 Q B. S18 
Considered. 

Davar- for Plaintiff. 

Defendant No. 1 was not represented 

Facts—.The plaintiff entered into 
an agreement to sell “on hire purchase 
system" bis motor lorries and other 
goods to defendant No. 1 for Rs 25000 
and agreed to receiving the amount 
in instalments. 

It was provided by agreement 
as follows:—“In case cf failure to pay 
any of the instalments on due date, 
previous payments will bo considered 
null and void and the lorries are not 
considered as sold until the final 
payment has b^en received. The 
purchaser has no right to mortgage 
or dispose of any lorries until the 
final amount has been paid and (the 
vendor) has the right to seize the 
lorries wherever they may be." Rs. 
5000 were received by the pltf.who 
delivered the lorries to defendant No. 
1 and also wrote to the Commissioner 
Oi Police to transfer the lorries to 
the name cf defendant No. 1. The 
first five instalments were du y paid: 
but default was made after that. The 


9 7'32 M..L J. 559-22 W.L.T. ''02— 
( 9 7) M.W.N. 4 8-6 L.W. 110—21 C.*. 
ii 707—25 C.L J. 56* —19 Bom. L R. 193 
—15 A.L.J. '32- 81.' . 939—1 1 L. 
VV. 627—10 Pur L T 229 ( C.) 

119 ' I A.C. 1—77 L J. K B 85—98 L.T. 1 
—72 J l '. 9—6 L J.K. —52 S.J. 75—24 
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ini I19211 48 Cal. 184—31 C L.J. 510—58 
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plaintiff filed the presentsuit torecover 
possession of the lorries or in the 
alternative the balance of the pur¬ 
chase money. 

Marten, J.—[His Lordship stated 
the facts and cCntinued: - ] The first 
point that really arises is what is the 
nature of the agreement which the 
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parties entered into. Was it a hire- 
purchase agreemet t in the sense m 
which it is so understood in EngUnn, 

w y no absolute sale, but only a hiring 
of the chattel by a person who has 
the option of returning it at any 
time before the vari ms instalments 
are pail. Or on the other hand, de¬ 
spite the language wiicht'ie parties 
hare used, was it really a sale having 
regard to what the parties in fact 
agreed to do ? Before I turn to the 
aotual document in this Ctsa, I wish 
to keep these two points of principle 
dearly before me, so that when I 
come to the dooument, I can show 
what in particular are the relevant 
passages to be borue in mind. 

Now there are two lines of 
authority illustrating what I hare ju«fc 
said. The first line of cases illust¬ 
rates a hire-purchase agreement 
proper, viz., where the hirer of a 
ohattel has only an option to purchase 
the goods and is under no obligation 
to purchase. That is shown in Helby 
v. Matthew (l). A leading case on the 
other side of the line is Lee v. Butler, ( 2) 
where notwithstanding the fact that 


hirers were not to re-let. sell or part 
with the vehicle without the consent 
in writing of the owners. But if the 
hirers should, on or before the ex- 
pirati-m of tie twenty-four calendar 
months, be desirous of purchasing 
the vehicle th^y could do so by making 
the amount of hire paid eq lal to the 
amount of £ 422—1 -6 Thtn if the 
h rers did certain things, of which 
parting with the possession of the 
vehicle without the owners’ consent 
in writing was on«, it was made 
lawful for the owners and they were 
authorised to tak* possesd >n of the 
vehicle and terminate the agreement. 
Then it appears that while the agree¬ 
ment wis subsisting, there being a 
sura due and unpaid on account of 
hire, the hirers without the c.’intent 
of the owners pledged the vehicle to 
a pledgee who took it in good faith 
and without notice of the owners’ 
rights Subsequently the owners on 
hearing o’ the pledge demanded the 
vehicle fro n the pledgee, who refused 
to restore it. At the date of this 
demand and refusal there was a sum 
of £ 58-9 due and unpaid on account 

f hi rn 


the parties spoke of themselves as 
being hirers and so on, and notwith¬ 
standing that it was expressly agreed 
that no property other than as tenant 
should vest in the hirer until the 
whole of the payments of rent there¬ 
by reserved should have been actually 
paid, the Court there held that the 
hfrer of the goods had agreed to 
buy them notwithstanding the lan¬ 
guage used in the agreement. 

Then if I turn to Belsizv Motor Sup¬ 
ply Company v. Cox , (3) the judgment 
°f Mr. Justice < hannell states the 
dividing line between these two 
olasses of eases. In that particular 
case the owners of a motor vehicle 
let it to certain hirer* for twenty- 
four oalendar months at the rate of 
£15-12-2 per oalendar month. On the 
Bigoing of the agreement the hirers 
were to pay, and did pay, £ 50 on ac¬ 
count of hire in advance, and eaoh 
subsequent payment was to be made 
in advance on Bpeoified dates. The 


m 


gffij A. O. 471. 
W MU) 11. B. 144. 


Mr. Justice Channel!, in delivering 
the judument, said ( p 2 50 ): ~ 

" Tae tir«t question is whether this case 
come 4 wthin sue p* nciplo of Helby v. 
Matthews (1) or that of L v. Rutter (3) and 
la er cases of the s ime c.ass. To iecide that 
question I have to see whe;her in this 
agreement of DvCemb r 10,1910, the Burgee* 
C inpa y, tha crig i ai hire.s, bud th^iii' 
so v s t- ■ uy the raou r cab. The casJofLee 
v.But-r (3), vhich w isnot distorted rora in 
Htiby v. At tthru s (1), decided ibat where the 
hi.tr bos agre d Xj ^ay all the instalments 
of purcaa^o money t. at amounts to an 
agreement to buy, a d the t&sj o me® within 
b. 9 o. tuo Fa .ter. Act, 1889, or s. 2o of the 
Sir o; Goods Act, 1893. In Htiby y 
II tthei. a. i 1, it was dec ded tha<, as t ie hirer 
h d a i o^t on io ieturu too goods, the oase 
dii iot iome witain the se ti ns. When 
t oso cas a bad hr*en dici.el lue case of 
Hu*l R ipts c o. v. Ad *ma (4) o>me before a 
Divs.oual Coait. So repjit of Helty Y . 

( 1 ) had as y. t been publUned in 
tho Liiv Bepuric. aid toe Court reserved 
jud nunt u t l a re o t should appear. 
H »ViLg seen t e report they decided that the 
facts in Hu*t B co. v Adam (4) did not 
bring ti.e Oase w.thiu the de nion o 4 Htlou y, 
M-A h.ws. There ia no oo. flict between 
these caa a. Where the agreement contains 
in obligation to py the purchasc-monoy 
it u an agreement Xj buy. In ihe present 
case there a a positive obigaiion to pay 

(4) 11895165 L. J. Q. B. 144. " 
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twenty-four insta'merts of £ 15 12 s. 2 d. 
That nirc ur ts t . £ 374 12 s. Thee was also 
an obligation to iay on the a going of the 
agreement tLe surr. of £ 50 ‘on account of 
hire in ^dva ue\ If £ 374 12 s. 1 ai been the 
entire puip which w^uld have b en recfi c a'y 
to erable *he hirer t' s j that the cab was 
his prop* rty, t ; e agre*n ent would have been 
an agreeir ent to nurd as* * it; n the prnen le 
of L> e ▼. B’ tUr (2); but £ 371 12 s was s ; ort 
of the ort re pur t ftenorcy by the exact 
nm r{ £ 50 (6) If the hirers lai both ;ad 
the £ 50 ard all the twenty-^rur instalments 
they wo.ild have pa>d up the full amour t 
required t * p’lrehese the cab; b*:t the £5) 
would h‘Te b=en paid as deposit on aciOJnt 
of punhare money in edvance. The 
docume> t r n the face of it givts the h rers 
an opt on to purchase at a- y 
time by pacing up the riffm nee between £ 
424 11 *. 6 rf. ard the sum a ready paid. That 
Is an option which i o aubt th- hirtrs would 
prcbably exerc se uni ss it proved valueless, 
but it is none the ess an option whenth^y 
had pad the twenty-fourth insta men's to 
define to pr*ceei with the purchase, and to 
claim a return of the £ 50deposit. I iny 
▼iew they wr never bo nd to p« y more than 
£ 374 12 They reverbmnd thtn.se ves to 
pey th* who e turn o £ 4.'4 11 *.6d. The 
case therefore com* s within the principle of 
Htlby v. Manh'ics and rot within Lees. 
Butur " 

Then I rr.ay mention one more case 
of Lewis v. Thomas (5) where the 
head-note runs:— 

M A hirer of pe-sonal chattels under a hiring 
agreement which gives him an o;tion to 
pure as*? them i pen payment of all tLe agreed 
instalment* o: rent, but mpose9 upo* him r.o 
obligation to do s j, is not tne ‘true ow r er* 
of the ebatte s wit. in the meamrg of s. 5 of 
th* bills of Sa e Act (1&78) Amendmeut Act, 
1882.” 

There in effect the Court thought 
that the case came within Helby ▼. 
Matthews. 

Then in India there is a case of 
In re LinAype and Machinery, Ld. 
Grid the Windsor press of Calcutta (6), 
under the stamp Act, where tt e Court 
held that the document in that case 
was an agreement and not a conve¬ 
yance. Ido not think I need go into 
the details of that case. 

There is one mere authority in 
Brij Coomane r. Salamander Fire 
Insurance Company l?), where it is 
pointed out that the rights of parties 
are governed by the provisions of 
the Indian Contract Act, and that 
if they agree to do certain thing, 
then in law certain consequences aie 


(5) 11919)1 K.B. 319. 

(6) [1916] 44 Cal. 72. 
i7) 11905) 32 Cal. #16. 


bound to ensue. Sir Francis Maclean 
there says ( p. 823 1:— 

"But, if vo'i fir d in a contract certain term, 
from which, when they exist, the Legislature 
says that certain consequence, shall emue, 
there coosequet.c-8 must ersue; oth<T*iee, it 
is d ifBcult to see what object th f re can be in 
c difying the law upon the question. For 
there re?ssns I th nk t. at *he property in the 
good. <f as in the plaintiff an! t at they were 
covered by the policy of insurance." 

Now the very expression “hire pur¬ 
chase agreement" is not one that 
originated in this country. It is 
clearly a from of agreement which 
has originated in England and has 
been created by those engaged in the 
trade of particular articles. Sub¬ 
stantially in this country there is 
little or on authority on hire purchase 
agreement. At any rate none has 
been cited to me, although there has 
been some reference to some unau¬ 
thorised reports which I am told are 
rot even in the Bar Library. Under 
these circumstances I propose to 
fallow the distinctions adopted in the 
House of Lords between these two 
classes of authorities, and to consider 
whether in the suit agreement 
there was an obligation by the pur¬ 
chaser to buy. As was said by Lord 
Hersebell in H>lbp v. Matthews (1) 
(p. 477).— , . 

“Reliance wfs p’ac r d on the decnion in 
L<e v. Butler (2), ani it was 3.id th t f e pre¬ 
set ca*e was not. in principle, oistinguish- 
able from it. There seen s to mo to bo the- 
b oa:est distinction between the two cases. 
There wss there an agreement to buy. The 
purchase-" on* y was t bo paid in t”o instal¬ 
ment*, b it as .oon as the ?g eenent wai en¬ 
tered into t ere* as an ab olute o hgation to 
pey bo h of therr, whxh a g'.t hive been 
enforc d by act o% The j erson whoobiained the 
goods co Id no - , insist ujon returning them 
and so absolve himielf from any obligation to 
mike turt’jer p ymei t Unless there were 
a breach of contract by the party who engaged 
to n ake the payment* the trans»ctu n neces¬ 
sarily resulted in a sale. That there was in 
that Crse an agreement to buy apre rs to me, 
as it did ta the Court of Appeal, to be beyond 
question.” 

Then his Lordship stated the portions 
of the suit agreement and proceeded, 
as follows:—j Now was there any op¬ 
tion to the purchaser to return these 
lorries after, say, he had paid four 
instalments ? In my opinion there 
was not. The agreement begins with an 
agreement to sell. I agree the words 
“ on the hire purchase system ” fol¬ 
low, but nevertheless it is an agree¬ 
ment to sell for Rs. 25,000, and it is 
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to be “in consideration of payment 
as under." Then lower down the ag¬ 
reement prorides : “ The considera¬ 

tion is to be paid as under and a 
list of instalments is given which 
makes up the full purchase price of 
Rs. 25,001'. I read that document as 
meaning that the purchaser was 
bound in any event to pay the whole 

of this consider ition of Rs. 25,000, 
and that it would be a breach of con¬ 
tract on which he could be sued if he 
failed to pay up any of the instal¬ 
ments. I do not overlook the fact 
that the agreement provides that “ in 
case of failure to pay any of the ins¬ 
talments on due date previous pty- 
ments wil' h 8 considered null and 
void.” But that may be referable to 
the kind of measure of damages that 
the parties had in mind. I cannot 
consider those words as implying 
that the purchaser had an option to 
return the vehicles provided he for¬ 
feited the past instalments actually 
paid. 

Then there is a provision that “ the 
lorries are not considered as sold 
until the final payment has been 
received." But there again one must 
consider what is the principle on 
whioh the dividing line in the above 
cases has been laid down. If then 
there was a sale, on the true cons¬ 
truction of this document, I cannot 
read this clause as meaning that the 
property was not to pass notwith¬ 
standing that the purchaser definite¬ 
ly agreed to buy the lorries and took 
delivery of the lorries there and then, 
and agreed to pay the purchase money 
by instalments. If one turns to 3. 78 
of the Indian Contra-t Act, it is clear 
that in suoh a case the property in 
the goods would ordinarily pass. 

There is one further point that the 
agreement speaks of delivery of all 
the lorries having been given 
that day. That is an expres=don 
which is applicable as between 
a vendor and a purchaser. For a 
mere hirer who has taken the 
goods on hire, delivery perhaps is not 
quite the apt word to use 

Then similarly the fact that the 
motor lorries are to be transferred to 
•he name of the purchaser in the 

motor register kept by the Coramis- 

| oner of Polioe, is at least in keep- 
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ing with the view that the defendant 
was to be the purchaser although the 
purchase money was to be paid by Ins¬ 
talments. At the moment I have 
only before me the Act itseF, viz.. 
The Indian Motor Vehicles Act, 1914, 
S 10 of which provides : “ Tne owner 
of every motor vehicle shall cause it 
to be registered in the prescribed 
ramner." Toe rules under that Act 
which arc before me are “ The Bom¬ 
bay M )tor Vehicles Rules, 1<15" 
which are set out in “ The moto¬ 
rists’ Guide (Iniii). 2nd Eln..” of Mr. 
Giles. H ;ad Police Orfi'.e, Bimbay. 
But I am informed by counsel for the 
plaintif that since then other rules 
have been issued by Government, 
particularly in connection with 
motor lorries, and that under those 
rules a person who plies a vehicle for 
hire and some other persons who are 
not necessarily the true owners have 
to be registered. If that is so, then 
the point that these lorries were to be 
transferred to the name of the defen¬ 
dant is not so significant as it other¬ 
wise would have oeen. 

What has really happened here is 
that is a homo-drawn document, in 
which the parties have talked glibly 
about a hire purchase agreement 
without really understanding what it 
means ; and I have to mike the best 
sense I can of it. In my opinion on 
its true constructiou it was really & 
sale where payment was to be in ido 
by instalments, and it comes within 
tht principle of L e v. Bu I r (2) and 
not within H-lbj v. M'Vthvw (1). 
Under these circumstances, in my 
opinion, the prouerty in these lorries 
passed to the purchaser on the exe¬ 
cution of the document. 

That being so, tie relief w’lioh the 
vendor is entitled to is to cl iim the 
balance of the purchase money for 
goods sold and delivered. It will be 
seen on looking at the plaint, prayer 
0/), that the plaintifs claim is put 
in the alternative there, viz., first for 
un aid instalments ani also for 
damages, and alternatively “in the 
event of this Court holding that there 
was an agreement of sale of 
the said nine lorries to the first defen¬ 
dant by a writing dated May 21, 1923, 
the first defendant raiy be ordered to 
pay to the plaintiff the balance of the 
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price,we., Rg. 12.000, with interest 
thereon at nine per cent, per annum 
from November 1, 1923" That, in 
my opinion, is the relief which the 
plaintiff is entitled to as against de¬ 
fendant No. 1. 

[The judgment then dealt with ott er 
aspects of the case not material to 
this report and concluded—1 

Accordingly tnc-re will only bo 
a decree for th9 plaintiff against 
defendant No 1 for Rs. 12,00 > and 
interest at nine per cent per annum 
from November 1, 192 1, to ju igment. 
There will be costs and interest on 
judgment at six per cent. 

Decree accordingly. 
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Shah, Ag C. J. and Fawcett, J. 

Lakshman Baburao Sonar—Appel¬ 
lant. 

v. 

Ramchandra Rajaram Sonar— Res¬ 
pondent. 

Appeal from Order No. 10 of 1^22, 
Decided on 27th June 1924, from 
the First Class Sub-ordinate -fudge 
at Ahmednagar in Suit No. 4c4 of 
1916. 

* (a) Civil P C., Sch. II Para 11 —Scope is 
lim'ted lo question* o] laiv. 

The giop 1 of paragraph 11 is really limited 
to questions of law. It is truo that it is i ot 
exi rojsly eti'ed in this puragnph that tne 
statement of the si ecial ct.8" mu>t relate to 
qin St ons of law ; b it s fficier t indidtion in 
this direction is g ven as to the scope of this 
ru|p by the wording of t're lorm No. 4 of the 
Appendix to this schedule which expre sly 
refers to questio is of law to te stated for the 
opinion of the Court. [P. 23, C 2 ; P. 24, C. 1.] 
% (6) Limitation Act. Art. 168—When 
tpecial case in elated limita'i-m runs ajter 
court exyreeaee > pinion. 

When a bitrator states srecial case.awerd 
Is con pletid when court expres es its opinion 
and period of limitat on btgms o..ly thence. 

|P.25,C. L] 

H, C. Coyajee with Y. V. Bliandar- 
kar - for Appellant. 

G. N. Thai; r with D. C. Virkat - 
for Respondent. 

Shah, Ag C. J.— It is necessary to 
state a few facts for the purposes of 
this appeal. A suit for partition was 
filed by Ramchandra in April 1916. 
On July 29, 1918, this matter was 


referred to arbitration through the 
Court. Apparently the arbitrators 
could not agree, and we have on the 
record a report of cne of the arbi¬ 
trators dated June 4, 1919. Then the 
matter was referred to an umpire. 
He made his first award apparently 
on November 29, 1920 but the Court 
remitted the matter for reconsidera* 
tion to him on the same day. On 
October 7, 1921, he prepared an award 
with the s'atemont of a special oase 
for the opinion of the Court. In that 
statemei t of the case the following 
three questions were stated by the 
umpire 

1. Do?s plaintiff p'OT* that the ornamenti 
m p nt cn<*d in tie pi -int ere in the xownron 
of tl e defendants atd whether the same are 
jo nt ? 

2. Does defendant prove Rajaram was 
bandfdov<r on aments worth Rs. 40,011 in 
18-5? 

3. D e* defenda’t prove that ornaments 
vorth Rs. 10,510 or of any less sum is with 
the plaintiff still to which the defendant Is 
entitle d ? 

The learned Judge considered that 
it was doubtful whether the award 
was in proper form of a special case 
within the meaning of paragraph 11 
of the second schedule of the Civil 
Pro*edure Code. He thought that the 
umpire should have expressed it in 
more precise and clearer language. 
The result was that the award was 
remitted to the umpire in order that 
he may either himself determine the 
point left undecided or he may state 
his award on that point in the form of 
a special case for the opinion of the 
Court under rule 11 of the second 
schedule. If be still thought that the 
question of ornaments should not be 
decided by him but should be stated 
as an award in the form of a special 
case, leave was granted to him to do 
so. This order was made by the 
Court on November 7, 1921. Ulti¬ 
mately the umpire stated the special 
case for the opinion of the Court on 
NoTemberl6, 1921. That statement 
is to be found at pages 36 and 3i of 
the paper book. It is enough to 6tate 
that the questions for the opinion of 
the Court remained practically as 
they were stated before. 

The learned Judge after hearing 
the parties decided the questions 
which were stated for hxs opinion on 
November 30, 1921. The reasons for 
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this opinion are stated at length in 
the judgment which h° delivered on 
that day, and he at once proceeded 
to pass a decree in terms of the award 
as completed by his opinion. 

Defendants Nos 1-3 have appealed 
to this Court from this order of Nov¬ 
ember 30, 1921- Two points have 
been urged in support of this appeal. 
First, it is contended that on a pro¬ 
per interpretation of paragraph 11 of 
the Becond schedule, the points for 
the opinion of the Court must be 
points of law, and not of fact. The 
questions referred to the Court for 
opinion being questions of fact, it is 
urged that t^*e special case stated to 
the Court for its opinion under para¬ 
graph 11 was not competent. Se¬ 
condly, it is urged that in any case 
the lower Court should have given 
time to the appellants to file their 
objections t> the award as finished 
on November 30, as contemplated by 
paragraph 16 of the schedule, and as 
provided in Article 158 of the Indian 
Limitation Act, Schedule I. 

As regards the first point, it is 
urged that the For n of the Special 
Case given in the Appendix to this 
* Sohedule (Form No. 4) indicates that 
the questions to be stated in the form 
of a special case should be questions 
of law, and a reference is made to 
paragraph 23 according to which the 
forms set forth in the Appendix with 
such variations as the circumstances 
of eaoh case require are to be used 
for the respective purposes therein 
mentioned. It is further urged that 
so far as the present point is con¬ 
cerned paragraph 11 substantial 1 / 
corresponds to S. 7, ol. (6), of the 
English Arbitral ion Act of 1889, 52 & 
53 Vio. c, 49. That section provides 
that the arbitrators or umpire acting 
under a submission shall unless the 
submission expresses a contrary in¬ 
tention, have power, among other 
things, to state an award as to the 
whole or part thereof in the form of 
a special oase for the opinion of the 
Court. It is contended that under 
this section of the English Statute, 
the special oase has been held to 
mean a statement relating to ques- 
| fions of law for the opinion of the 
‘'Court, It is urged that if that is the 
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meaning of the expression special 
case.” used in the English Arbitration 
Act. and if paragraph 11 of th second 
schedule of the Civil Procedure Code 
is enacted for the purpo-e practically 
in the same terms as S. 7 of the 
English Act. the same meaning should 
be put up-m that expression, and that 
the scope of the special case contem¬ 
plated under paragraph II should be 
limited to questions of law. Our 
attention has not been invited in 
the course of the argument to any 
Indian decision on the point. 

On behalf of the respondent-plain¬ 
tiff it is urged that though the 1 gis- 
lature has ex)res?ly provided in S. 

10 of the Indian Arbitration ^ct IX 
of 1899 that the special cue shall be 
stated on questions of law, there is 
no such limitation iR the wording of 
paragraph 11 of schedule II of the 
Code, and that the Court should not 
read these words of limitation in the 
statute when the legislature has not 
thought it prooer to so limit the scope 
of the rule. It is further urged that 
the indication afforded by the form 
cannot be taken as decisive of the 
point, and that it should not be used 
even as indicating that the scope of 
the rule contained in paragraph U 
is limited to questions of law. It is 
also pointed out that under Order 
36, Civil Procedure Code, which 
contains rules about special cases lo 
be stated by the parties for decision 
of the Courc, there is an express re- 
ference to questions of fact and of 
law. It is urged that that is the 
meaning which should be put upon 
the .expression “special case" occur¬ 
ring in paragraph 11 of the second 
schedule. 

After a careful consideration of the 
arguments on both sides, I have come 
to the conclusion chat the scope of 
paragraph 11 is really limited to 1 
questions of law. It is true that it is 
not expressly stated in this paragraph 
that the statement of the special 
oase must relate to questions of law; 
but it seems to me that sufficient in-H 
dioation in this direction is given as 
to the scope of this rule by the word¬ 
ing of the form No. 4 of the Appen¬ 
dix to this sohedule whioh expressly 
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refers to questions of law to be stated 
for the opinion of the Court. 

Further it seems to me that this ex¬ 
pression when used with reference to 
arbitration has been understood in 
that sense so far as the English sta¬ 
tute is concerned. That is clearly in¬ 
dicated in the remarks at pages 142 
and 1413 in Russell on Arbitration 
and Award. 10th Ed., bearing on this 
clause of S. 7 of the English Arbitra¬ 
tion Act. The decision in North un i 
South Western Junction Railway Co. 
v. A se'srnrrt Committee of the Brent¬ 
ford Ini n (1) supports the appellants 
contention. The following observa¬ 
tions of Lord Halsbury appear to me 
to be material to cur present pur¬ 
pose:— 

“Bjt the case as stated ia each of the alter- 
Dai ve iropositior s suggests to jtu- Lordsh pj 
for deci ion qu»st oas of fact, and even sug¬ 
gests the question which cf two alternative 
methods is tne be*t - 'or arriving at the con- 
olus on of fact. My Lords, no Court has ever 
given directims in such a ca<e. As the 
Master of the Rolls said, when the process by 
which the concilia on has been arrived at 
has been set forth the Courts lave decided 
whether or not the process s adopted was in 
accordance with or against the provisions of 
the otatu:e I ask'd tne very lean ed Counsel 
whd argued the question whether he could 
point to a sir g’e instance where a Cmrt had 
given directions as to the preferable cou se 
when it was submiit -d that neither course was 
in itself t oatrery to law... 

“I am, therein re, of opinion, my Lords, that 
your Lodshits should avoid ts.a'blishing a 
precedent »h ch ba« nevtr, I bel eve. hitherto 
been adopted, naaely of giving d rectioos to 
the arbitrator how he should arrive at the 
fact. 

In that case the raa tter was remitted 
to the arbitrator and the Court declin¬ 
ed to express any opinion upon the 
question stated for the opinion of the 
Court. This decision was in the year 
1888. But the provision contained in 
S. 7 (6) of tiie English Arbitration 
Act is in substance a reproduction of 
the provision which was then in force 
(see 17 & 18 Vic c 125, s. ft.) 

That is the interpretation of this 
expression under the Fnglish statute. 
The clause we have to construe is 
enacted for the same purpose. Hav¬ 
ing regard to the indication given by 
the legi lature by the wording of the 
form given in the Appendix to Sche¬ 
dule II of the Code, it is fair to put 

(1) [1888 13APP. Cas. 592—60 L. T. 274—58 
L.G. M. 0. 95. 


the same interpretation upon the ex¬ 
pression “special case" within the 
meaning of paragraph II of Schedule 
II of the Code. It may be mentioned 
that the corresponding 8. 51" in the 
Code of 1882 w as almost in the same 
words, but there was no form in that 
Code such as we have in the Code of 
190’. 

No doubt the consideration urged 
on the other side is that the specific 
words used in S- 10 (6) of the Indian 
Arbitration Act are not to be found 
in this paragraph 11 of the second 
schedule, and that the Court 
should be slow to read words in a 
statutory provision which ,are not 
there. I have given due weight to 
this consideration ; and I recognise 
its force. But I am unable to think 
that the wording of paragraph 11 was 
intended to have a more comprehen¬ 
sive scope than clause (6) of S. 10 of 
the Indian Arbitration Act. The ex¬ 
press reference to questions of fact 
or * law in Order 36 rule 1 does 
not appear to me to present any 
difficulty. In fact it affords an 
indication, if at all, that the scope of 
paragraph 11 is limited in the sense 
contended for by the appellants. If 
the reference to the Court was to be • 
on questions of fact and law, the 
legislature would have expressly said 
so, and where the puiposs of the refer¬ 
ence to arbitrators is to have the 
questions decided by the arbitrators, 
it does not seem to hare been contem¬ 
plated by the legislature that the 
arbitrators could really refer back the 
matter on questions of fact to the 
Court for the opinion of the Court. 
Paragraph 11 is clearly intended to 
meet a class of cases in which any 
question of law which the arbitrator 
or umpire may feel himself unable to 
decide can be referred to the Court 
for its opinion with the leave of the 
Cuurt. Iam, therefore, of opinion, 
after a consideration of the argu¬ 
ments, that the special case stated 
for the opinion of the Court went be¬ 
yond the scope of paragraph 11 of the 
second schedule, and that it was not 
open to the Court to decide questions 
of fact raised by the umpire. It was 
for the umpire to decide them. 

As regards the second point, it ap-| 
pears to me that the award would bel 
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completed when the Court would 
express its opinion upon the case sub¬ 
mitted to it for opinion. Until then 
there was no complete award, and the 
parties were not called upon to file 
their objection, if any, to the award, 
until that was done. It was not open 
to the Court to direct on that very 
day, *.t?. on November 30, that a 
decree should be passed in terms of 
the award. The parties should have 
been given the necessary period con¬ 
templated by Article 15* after the 
award was complete. That was not 
done and it seems to me that the 
second objection urged on behalf of 
the appellants is good. It is however 
immaterial having regard to the view 
which we take of the first point. The 
question as to what order we should 
make under the circumstances is not 
easy. This arbitration has been al¬ 
lowed by the Court to take a very 
leisurely course. The umpire has 
taken considerable time over the 
matter and has even expressed his in¬ 
ability to decide oertain questions in 
his statement of the case. The Court 
oannot compel the umpire to decide 
them. But on the whole I think that 
we should remit the matter to the 
umpire so that he may have am 
opportunity of completing the award. 

The result is that we set aside the 
order made by the learned Judge on 
November 30, 1924, and remit the 
matter to the umpire. We allow one 
month’s time to the umpire from the 
date when he receives the papers back 
to complete the award, The appel¬ 
lants to have their costs hero and the 
costs in the lower Court in connection 
with these proceedings. 

Fawcett, J.—I agree. I think that 
special weight must be attached to 
the form of special case provided in 
the Appendix to the second schedule 
of the Civil Procedure Code. That 
form is copied almost word for word 
from the form of special case append¬ 
ed to the second schedule of the 
Indian Arbitration Aot and having 
reference to S. 10, cl. (6), of that Aot 
under whioh a special case is confined 
to questions of law. There is no 
suoh form appended to the English 
#Arbitration Act of 1889, and there 
tFas no such form appended to the 
0o.de of 1R82, so that it is obvi¬ 


ous that the form was copied from 
that appended to the Indian Arbitra¬ 
tion Act, as already mentioned. That 
form is put in a way which clearly 
contemplate 1 * nothing but questions 
of law being submitted for tne opinion 
of the Court, in contra-distinction to 
the facts which have to be first stated 
by the arbitrator ; an 1 if the legisla¬ 
ture had intended that questions of 
fact might be raised m a special case, 

I think the form would not have been 
put in that positive form. The forms 
can be looked at as a useful guide to 
interpreting a doubtful expression in 
an Act, as was done, for instance, by 
the Privy Council in Fattnh Chand 
Seiko - ) v. Lelumb>r Singh Doss (2). I 
think also that, as this paragraph 11 
is obviously based on the correspond¬ 
ing enactment in S. 7 of the English 
Arbitration Aot, and reproduces it 
practically word for word, with the 
addition oc the words “ with the leave 
of the Court,” it must be taken that 
legislature had regard to the practice 
of the English Courts under which 
such special cases are confined to 
questions of law. The whole bisis of 
arbitration is that the arbitrators 
should themselves decide questions 
referred to them. But it is recognised 
that they should be allowed the assis¬ 
tance of experts who have special 
knowledge in regard to matters of 
science etc., and the whole object of 
allowing arbitrators to state a special 
case for the opinion of the Court is 
that they may have the benefit of the 
Court’s explicit decision on questions 
of law oc that the award should be 
made dependent on the opinion of a 
Court on these legal questions arising. 
The case of Jiphson v. Hawkins , (3), 
cited in Russell on Arbitration 
an i Award, 10th Ed., p. 140, is an 
instance where the Court objected 
to the arbitrator leaving it to 
the Court to dray inferences of 
fact. It was there held that this was 
not a proper exorcise of the duties 
entrusted to them, as having heard 
the evidence and seeu how it was 
given, the arbitral ors should have 
drawn the inferences of faot. Still 
more should an arbitrator, who has 

(2) [1871] 14 M.I.A. 129—9 B.L.R. 433-16 
W.R. 26 (P.C.) 

(3) 11811] 2 M. & Q. 366-2 Soott (NJt.) 606. 
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actually taken the evidence, decide 
the questions of fact that arise, how- 
eve r difficult they maybe, and it is 
quite outside the proper scope of 
arbitration for the arbitrator to put 
on the Court the responsibility of 
deciding such questions of fact. It 
really takes the case from the hands 
ol the arbitrator to whom the parties 
have confided the decision by the 
reference to him. The Court clearly 
has no jurisdiction in the matter 
while this reference remains in force. 
The umpire is, according to our in¬ 
formation, still available, and there¬ 
fore, there seems to be r.o alternative 
but to do what the Subordinate Judge 
should have done, that is, to have 
refused to act upon this so called 
award upon a special case, and return¬ 
ed the case to the umpire to decide it 
himself I ag'ee, therefore, in the 
order proposed by the learned Chief 
Justice. 

Order set aside. 
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SHAH,AG. C. J. AND FAWCETT, J. 
Ktng Emperor —Appellant. 


v. 

Bachappa Murujeppa Shabedi —Ac¬ 
cused 

. Cr. Appeal No. 309, of 192', Decided 
on 15th Augu-t 1924 from an order 
of acquittal parsed by the First Class 
Magistrate at Rijapur. 

} ** Pennl Code, S. t94-A-Pubtt ation that 
tick tf of unauthorized ottery are sdd at 
particular place it no offence under S S94 A. 

Th« tub) cafion that lrtury tickets can 
be lad at a paMinla p! co ■ not Miff c>ent to 
ccDfrt tut* a I ubl <i t cn *f a rrc.p c»al to paye 
eDj tun on hi y ev*i t ore* nt genry rel *tiv or 
aipl cable to tue .iravng of any ticket in 
Bty lot'ery not a*thrris<.d by GoV> r m-nt as 
provided io tue necond paragraph of 3. 204 A. 

[P. 26, C. 2] 

S. S. Patkar , Government Pleader 
for the Crown. 

A. 0. Desui —for Accused. 

Shah. Ag. C. J.-his is an appeal 
by tbe Government of Bom bay aga¬ 
inst the order of acquittal made in 
a summary trial at whrch the ac¬ 
cused was charged under S. 294 A, 
Indian Penal Code. The act charged 


against him was that he published 
a hand bill relating to his shop in 
which on a side the following print 
appeard "Goa Lottery tickets can be 
had at our place (t. e. shop).” The 
learned trial Magistrate did not ac¬ 
cept the contention for the Crown 
urged before him that this constituted 
an otfence under the second paragraph 
of S. 291 A. In other words he did 
not accept the contention that this 
consti uttd a publication of a pro¬ 
posal to pay any sum, on any event 
or contingency within tbe meaning 
of the section. Apparently at the 
trial an attempt was made to show 
that the accused in fact had sold some 
tickets of this lottery, but that at¬ 
tempt did not succeed. We are not 
concerned in the present case with 
the question as to whether it would 
be an offence under the section to 
sell a ticket relating to a lottery, 
which is not sanctioned by the 
Government under S. 294 A, and I 
desire to make it clear that in dealing 
with this ;aee we express no opinion 
on that question. 

The publication that Goa lottery 
tic ■ had at a particular 

place does no t appear to me to bt 
sufficient to constitute a publicatior 
of a proposal to pay any sum on 
any event or contingency relative or 
applicable to the Drawing of an\ 
ticket in any lottery not authorised 
by Government a* provided in the 
second paragraph of S. 294 A. If 
there hai been an advertisement 
about the lottery itself, the position 
might have been different. It is 
difficult to say tha tbe publication 
of a reference to th e tickets about an 
unauthorised lotter y is prohibited by 

S. 294 A. 

W liether it would constitute abet¬ 
ment of an otfence punishable under 
3. 294 A is a matter with ''i which we 
are not concerned. The accused was 
not charged with abetment and we 
are not in a position to ascertain 
fact on thir record, which it would 
b- necessary for us to know in order 
to determine the question of abet¬ 
ment, if he were so charged. 

In this appeal the only question is 
whether the publication I have 
referred to constitutes an offenoe 
under S. 294 A, and I am unable to 
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hold that it constitutes reach ; an 
offence. We dismiss the appeal.- - - 
Fawcett J. I concur. .-.'We . have 
tocenstrue this section strictly as 
it is a penal enactment, and L tninK 
is it impossible to extend the words 
"publishes any proposal to pay any 
sum,” which is the only part of the 
second paragraph which could apply 
to the present case, so as to cover a 
proposal to 6»*ll tickets of the kin l 
now in question. If the legislature 
wants such a proposal to be covered 
I think it will be necessary to amend 
the Act on the lines of the corres¬ 
ponding English statute. . 

Appeal dismis sea 
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decided that the land on which the 
plaintiffs’ Ola stood was street-land. 
The plaintiffs appealed to the Assist¬ 
ant Collector. The appeals were re¬ 
jected and consequently the suit had 
to be filed asking for a de duration 
that the land in suit was of their pos¬ 
session and for a permanent injunc¬ 
tion restraining the defendants, the 
Municipality of Borsad Land the 
Secretary of state for India in Coun¬ 
cil, from dispossessing the plaintiff 
of the said land. 

The plaintiffs’, suit was decreed 
by the District Judge on the ground 
that they had proved that they were 
the owners of the . land in dispute, 
although they had not proved that 
they became owners by adverse pos* 
cocci KoxJnnH 1.h« statutory period. 
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Macleod, C. J. and Crump, J. 

The Secretary of State for India 
in Council —Defendant—Appellant. 

v. 

Bhatt Laxmishanker Govindram and 
another -Plaintiffs - Respondents. 

Appeal from Original Decree No. 
151 of 1921. Decided on 14th March 
1923, against the decision of the 
District Judge, Ahmedabad in Suit 
No. 71 of 1918. 

neighbours— Vacant site bet u ten houses 
presumably belongs to neigh 1 sure. 

Uotil the contrary ii proved, it may gene¬ 
rally bejriaumed, that tin open sjaco in & 
pole belongs t" the cwne«s of the buitou* cl¬ 
ing hour#, md it would bo for ih * owners 
of the other bouses and uot the m nicip^lity 
nor the Ooverr.me't to protest agaiiotaiy 
obstruction caused by tbe owner of on© 
home against their common rights. 

IP 27 C 2; P 28 C 1] 

The Government Pleader — for Ap¬ 
pellant 

M. B. Dave— for Respondent. 

Judgment.—The plaintiffs are the 
•wners of house No. 1772 situated 
in the street behind t.ie Post Office 
in the town of Borsad. In front of 
their house there is an Ota which 
had been there for a considerable 
time on which the plaintiffs used to 
stack fire wood, and keep oots, quilts 
and benches. In lyl6 a survey was 
’made of the town and the Inquiry 
iOffioer on the 14th August 1916 


The plaintiff had ODly a possessory 
title and, therefore, they could only 
be owners by adverse possession. 
But the plaintiffs being in posses*ion, 
the defendants would have io prove 
a better title before they cou d inter¬ 
fere with their possession. The 
evidence itself did not show that the 
defendants had title to the suit land. 
It vas merely asserted that the land 
was a str6et-land. But it was not 
suggested in any way in the evidence 
why it was street-land except that 
the Inquiry Officer said it was. If 
it had been stated that all the land 
from the foundations of one row of 
house on one side of the street up to 
the foundations of Ihe other row of 
houses on the other side, was s'roet- 
land, we could understand that there 
might be some substance in the find¬ 
ing of the lower Court. Fut the 
defendants have not even endeavour¬ 
ed to prove that this was a publio 
street. Admittedly, the houses of the 
plaintiffs and the houses of the neigh¬ 
bouring owners formed a cul de sac , 
as there was no thoroughfare. The 
open space between the houses could 
only be used by the owners of the 
houses, and those who visited them. 
It has not even been shown that the 
land formed a public road within 
the meaning of that expression in 
section 37 of the Land Revenue Code. 
Until the contrary is proved, it may 
generally be presumed, that the open 
space in a pole belonged to the owners 
of the surrounding houses, and it 
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would be for the owners of the other 
houses to protest against any ob¬ 
structions caused by the owner of 
one house against their common 
rights. Considering the unsatisfactory 
nature of the evidence in this case, 
it is difficult for us to held that the 
decision of the District Julge was 
wrong, and accordingly we must dis¬ 
miss the appeal with costs. 

Tt is desirable that when appeals of 
this character come up before 
the High Court, that the Court 
should be provided with suitable 
plans to enable it to follow the 
case, as the plan which was presented 
to us. apart from its being in the 
vernacular, is most inadequate. 

Appeal dismissed. 
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Shah, ag. C. J. and Fawcett, J. 

Harichand and Co. — Defendants — 
Appellants. 

v. 

(lasho Kabushiki Knisha, Limited — 
Plaintiffs—Respondents. 

0. C. J. Appeal No. 17 of 1?2J, 
Decided on 11th July 1921, from Suit 
No. 4285 of 1921. 

(a) Contract Act, 6. 73- Plaintiff muit mitigate 
•OHS' Ve dor with right t > retell at any time, on 
vendee 9 s del ail l to pay by due date reed not 
resell immed at el y but must do s> ui hin rea¬ 
sonable time-other a ise he can g*t damages 
O'dy on basis t f difference bet« een conir *ct and 
market r >t * at date of breath — Contract Act , 
S, W7 — Uumage*, 

A plain iff who sue* for damag s o ■ es tho 
duty of taking a I reasonab e at *ps to mi.ig te 
tbo less cons q itnt upo i the bre ch an 1 ian¬ 
no: claim b8 da i.a^es ar y sum which \< duo to 
his own neglect. IP. 30, C. 2) 

Where the vord r fad the ruht to reiell tho 
goo Js at any ti no if vo de s tailed t > pay and 
take delivery by cer a u date am wh.ro von- 
do-* 111 a le d .fault, 

Held : t h it tho vendor was not bound to re¬ 
sell the goods immed a ely tho defa iit3 

but coulu d > so within a reason b!»* tin e altor- 
war is. b it th :t m vi w * f tde j ersis o it refusal 
of tlu* voi.dees to take the goods and ihe fai¬ 
ling 6tate of the market, the vmdo b wero 
bound not to delay in resel ing. Should the 
venders make u» rea'ODab;e d-lay, they can 
roc ver o iiy damages on the ordinary *as s of 
the dillerenco bet we; n contract rate a d n.ar- 
ket rate at date of breach. 19 All. 535, D.sa. 
from. IP. 31, C 1 2] 
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* * (h) Contract Ac’, S. 73 — Clause ero- 
powering vendor .on vend* 9 * default to pay on 
due date, to resell at any time and on such terms 
and conditions as vendor might decide is valid , 
provided vendor]acts withinits limits—Contract 
Act, S. 107. i-mr 

Clause in contract en’itliag vendor on verT- 
deo's default, to pay for and take delivery on 
due date. t> resell goods at any tim* and on 
such cond tiont an 1 terms &i vendors mght 
decide, isvalii ai d t >e vendors can recover 
th* full danagei a*cert inel on that basis 
provided they act within its limits. 1924 Bon. 
•<911, explained ; 25 Cal, 505 relied on, 

Colt man with Julah — for Appel¬ 
lants. 

Camnbed with Lalji — for Respon¬ 
dents. 

Facts.—The plaintiffs and the de¬ 
fendants entered into a contract 
whereby the plaintiffs were to sell 
*oods to the defendants who were to 
pay for and take delivery of the goods 
within 60 days of the arrival of the 
steamer and if delivery was not taken 
within that period whatever might be 
the cause, the sellers were to be at 
liberty at any time to sell the goods 
by private sale or public auction. 
The contract was numbered “ 9/5” but 
in transmitting ittothe manufacturers 
the plaintiffs renumbered it “ 10 ”. 
When the goods arrived in Bombay, 
the defendants paid for and took deli¬ 
very of two lots of four bales each. 
On the very next day after the re¬ 
ceipt of the 2nd lot the defendants 
noticed number •• 10 ” on the delivery 
order and on the bales and thinking 
that the goods were not of their con¬ 
tract, complained to the plaintiffs for 
having passed on to them goods 
ordered out tor another merchant. 
After this, on April 5th, 1921 the de¬ 
fendants wrote another letter to the 
plaintiffs asking them to treat the 
contract as regards the remaining 
bales as cancelled and intimating that 
the four bales were lying at plaintiffs’ 
risk. Further correspondence follow¬ 
ed between the parties the defendants 
charging the plaintiffs with having 
passed off goods under other contracts 
to them. Later on, the defendants 
called upon the plaintiff’s on May 6 
to produce all papers to disprove 
their complaint. The complaint was 
repudiated by the plaintiffs who also 
offered on May 17 inspection of the 
papers. The offer was declined out 
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the same day by the defendants, on straction put on clause 15 by the 
the ground that it was made too late learned Judge that the resale should 
in view of the falling market. Then be within a reasonable time, and it 
the "oods were resold by the plaintiffs may be noted that the clause does not 
on May 25. 1921 and sued to recover expressly give the plaintiffs an un- 
the loss arising on the re-sale. controlled discretion to the time 

Fawcett, J. — [His Lordship after or times of resale, as did the contract 
reviewing the facts and the corres- in P-st r. H-iji Stuh l Sait (1). 
pondence between the parcies, continu- The sole question, therefore, is whe- 
0( j._] ther the resale did take place within a 

We agree theie was a clear breach reasonable time, 
on April 5, 1921, and that this was The main principles which govern 
not affected by the subsequent nego- the question as to what is a reason- 
tiatnns which .broke down on May able time in a case of ;bis kind a.e, 
17 . in my opinion, correctly stated in 


The only other point ir dispute was 
whether the plaintiffs were entitled to 
recover the loss resulting from the re¬ 
sale on May 25 as damages, and on 
this point the Judge held that, though 
clause 15, [the relevant portion of 
clause 15 ran as follows 

“ . . . and if delivery te Dot taken within 
the above-mentioned period cf six^y d tjs wha 1 - 
evtr be the o>uee, the aei'ers shall be at 'ib r y 
at any time to see the g.«cds by priva e sale 
or public a otioj, ia such manner and on such 
terms. ] . 

says the plaintiff’s can sell at 
any time, this must be taken to 
mean at any leasonable time. He 
aho held that the plaintiffs were not 
unreasonable in waiting till May 17 
before taking steps to sell the gof'ds, 
and that the actual sale on May 25 
was within a reasonable time of the 
defendant*’ final repudiation of May 
17. Accordingly he decreed 'the plaint¬ 
iffs’ claim. 

The defendants appeal on the 
ground that the lower Court erred in 
awarding damages on this basis, and 
that it should have held that the correct 
measure of the plaintiffs' damages was 
the price of the goods ruling on April 
6, 1921. 

Mr Coltman for the appell ants does 
not dispute the plaintiffs’ right to re¬ 
sell the goods under clause 15 of the 
contract, and get the benefit of the 
special damages stipulated for therein, 
but he oontends that the resale should 
at latest have taken place within a 

*>, and that as the plain¬ 
tiffs failed to do so, they cannot re¬ 
cover damages on -the ordinary basis 
of the difference between the contract 
rote and the market-rate at the date 
ot the breach. Mr. Campbell for the 
respondents did not dispute the con- 


Prag A'a-atn r. Mul Uhaii'l (Zf. l: was 
a case falling under S. 107 of the 
Indian Contract Act, but the judg¬ 
ment proceeds on general principles. 
It «*.vs (p. 539):— 

S. 107 in explicit term* requ res that if the 
se.ler who has a lien r % r tha unpaid price 
wi^iies to r-»-s*ll the goods sold, he must allow 
a reason >ble time to el.tpso be;ween tie date 
of b*s g ving notice to the buyer of his inten¬ 
tion t > re-ie‘1 ar.d the date of th* re-sale. But 
th=* section does not in terms profile that the 
rig it o rt-i.ll should be exercised within a 
reasonable time from the date of tne b each of 
coa*riCt. On this romt the section is si eat, 
W 3 have therefore to l.ok t > genera 5 principles 
as a guide for d^ter.nini g the question whe¬ 
ther a buyer who wishes to re-sell * the go .ds 
sold must Jo so witbiu a reasonable tima from 
t^eOateon .vh cb the contract was broken or 
whither he may do so many time after the 
date of ’.he breach. A buyer, it is t^ue, may 
claim the price at any tiine after the stipulat¬ 
ed d ite for .>ryrae»t has expued, if not pre¬ 
cluded from do ug so by the law of limitation, 
but if he cbo.ses to enforce hie right to re-sell, 
he mu»t, it seems to us, do ae within a reason- 
abe tune from the date of the breach, and 
ah mid not allow the value of the goods to de¬ 
preciate ny making undue delay in re-selling 
them. In Mayue ou Damages, 5th Ed„ p. 176, 
it is rated on tue authority of Pjit v. Flather 
(3) Uas • as ther* it no obligation on the part 
of tue vendor to sell at all, so If he refrains 
rom selling at the time of the breach he takes 
upon himself all risk arisiog from further de- 
predation. 0 Ia Aadison's Law of Contract, 
yth Ed , p. 5*26, the rule on the subject ia thus 
s ated 1 If the goods have been re-sold by 
the vendor within a rea9onuble time after the 
breach of contract by the puronas.r, the mea¬ 
sure of damages will be the difference between 
the price agreed to be given and the pr.ee rea¬ 
lised on the rt-sale, with the o^sts ana expen¬ 
ses of the. re-iale. but if tho re-sale has been 
unreasonably delayed until i the market has 
fallen, the p.ioe realised on suoh re-sale, will 
not afford a true criterion of the daroago*' 
Ttuse are authorities for holding that if the 

(1) 11898J *3 Mad. 18 

(2) [18971 19 All. 535 = (1897) A.W.N. 150 

- (3) 11U7J 16 L.J. Q.B. 36'i=75 Ra,lu Cae 
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■eller e'ects to re-sell, be mus* do ro 'within a 
reasonable time from the date on .which the 
contract was fi al'y repud a ed by the ku/er. 
An other conclusion m ght cause un ue 
haris i'P to the buy r. A s-iler may. with ihe 
delib^ra e intei tion cf cans ng Lsb to the 
bny<r, d »lay the r^-s'lo u til the n arket has 
fallen and .h n r --sell th * p op -rt«, and ih=re- 
by cauB3 t» u e buy»»r abas which he m «ht 
not have s st t>oi d had tne re- de takers p ace 
withi » a reas liable time from t e d te or the 
breach of contract. In t e case of are-sale 
the buy* r'8 ent r y depr v*d of his p op rty 
and th-t d stii g nsh f th case of a cUi.u for 
damages u oiare-sile fro u that o; a claim 
for the unpaid price In the la t-r case the 
buyer w uld get the property and be in a vo i- 
tion su* s p quectly o cemne ^ate himsell ' y 
waiting ft r a rise in the market. In ou«* opi¬ 
nion ihe p»ai itiifs ought to ba*e re-sold the 
•bares *o d by tn p m wit in a reason^h e time 
from the date on which the con raw t was 
fina ly repudiated by the defendant in that 


ease. 

The passages there cited from May- 
ne’s and Addison's works have refer- 
ence primarily to the 1 case where a 
re sale within a reasonable time may 
be accepted as evidence of actual 
value at the date of the breach of con¬ 
tract: cf. Jugmohawlas v. husscrxcanji 
(4). But in so far as they are based 
on the general principle that the seller 
is bound in all cases to take any rea¬ 
sonable step3 which are open to him 
tcreduce his loss (cf. Halsbury's Laws 
of England, Vol X, S. 615 at p. 35) 
they seem to me to apply equally ta a 
case of this kind. This general prin- 
oipl9 is enacted in the Explanation to 
S. 73 of the Indian Contract Act, and 
qualifies the plaintiffs’ right to re¬ 
cover the resulting loss from the re¬ 
sale of May 15 as compensation for a 
loss •• which the parties knew, when 
they made the contract, to be likely 
to result from a breach of it. As an 
illustration of its application refer¬ 
ence may be made to British Westing ■ 
house Electric and Manufacturing 
Company , Limited v. Undu ground 

Electric Railways Company of Lon '° n ' 
Limited (5) where it is laid down that 
in assessing damages or breach of 
contract the fundamental basi- is com¬ 
pensation for pecuniary loss natu- 
rallv flowing from the breach, but this 
L qualified by the olaintiff’s duty to 
mitigate the lo>s consequent on the 
breach, and he cannot claim -any part 
of the damag e which is due to his 

" ( 4 ) [1 902 * 26 Hi m 744 = 4 Bom. 5 ® 4 * 
f5) 11912) A.C. 673 = 81 L.J., K.B. 1132 — 
J 107 LIT. o25 = 56 8.J., 734. 


neglect to take su'h st-ps. And in 
Jamal v. Moolla Dawoo i Sons an l Co. 
(6) their L^rdshios at p. 50! pay: — 

“It if undoubted law t-at a r'a n il who 
8 es f jr dart s the dutj of lading all 

r c a8o iah'e st v* t» mhigati th« o^s c nse- 
uuent up >n the br'ach a»< c n ot j<aim as 
damage* aay sum w.i ch is d ie lo his own 
negKct. 

Tnis necessarily applies with a 
special forco to a case iike this where 
the market value of the commodity 
re-so d is subject to daily or similar 
rapii flue uations. In the present case 
it is common ground that the market 
wa« falling throughout April and May 
1921. an 1 references to this are con¬ 
tained in the correspondence. It is 
probable, as the plaintiffs allege, that 
the defendants wanted to back out of 
their contract on this account, 
an 1 the objeotion they raided to 
accepting the goods is now admit¬ 
ted to be untenable. In these circum¬ 
stances it may be said that plaintiffs 
might reasonably wait for some time 
before taking the extreme step of re¬ 
selling the goods, in the hope that de¬ 
fendants would not persist in their 
refusal. And if there had been in 
April any indication of a weakening 
on defendant’s part, e g., by a propo¬ 
sal such as they mada in their soli¬ 
citors' letter of May 2 so that nego¬ 
tiations oould be said to have been 
going on, I would con mr with the 
learned Judge’s view that the plain¬ 
tiffs were not unreasonable in waiting 
till May 17. But tne clear facts are 
that the defend mis met the throats of 
a re-sale, which plaintiffs gave in 
their letters of April 12 IS and 20, 
either by silence or a mere reference 
to their definite refusal of April 5: 
see defendants’letter of the 19th and 
their solicitors’ letter of the 21st. 
Having regvd to the plaintiffs’ duty 
to takeallreasonab e steps to mitigate 
the dan.a es and to the falling mar¬ 
ket. I can see no sufficient justifica¬ 
tion for the plaintiffs not acting on 
their solicitors' notice of April 26 that 
they would re sell the goods, unless 
the defendants took the biles within 
two days. I think that plaintiffs should 


(6) 11915) 43 Cal. 493= <3 I. . 6 = 20 C.W.N 
105 = 30 M L.J.73 = lt A.L.J 89 = 19 M. 
L.T. 80 = 3 L.W. 181 = 23 C.L J. 137 = 
(19.6/ M.W.N. 70 = 18 Bo n. L.R. 315=31 
I.C. 949 = 9 Bur. L.T. 8 (P.C.) 
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in fact have taken steps for a resale 
after receipt of the defendants' letter 
of April 21 [on the previous day, the 
plaintiffs had written a letter co the 
defendants threatening to resell the 
goods within time specified on defen¬ 
dant’s account and risk unless the 
plaintiffs heard from the d<-fend ants 
“any within three diys from that 
day." The defendant s letter of the 
21 sfc Aorit ref irred to by His Lord- 
ship was a reply to ihis letter of the 
plaintiffs and was a refutation of -he 
plaiatiffs averment that the goods 
were contract goods coupled with a 
reference to their previous letter of 
April 5th cancelling the contract] and 
that the sale should have taken place 
at any rate by April :9. i. e, after th - 
expiry of the two days mentioned in 
the notion of April 26. The falling mar¬ 
ket made it incumbeut on them not 
unduly to delay the sale after the 
defendants’ refu.-al to accept the 
goods had become as definite as it did 
on April 19 and 21. 

In these circumstances, it seems to 
me that the plaintiffs cannot properly 
take advantage of the fact that the 
defendants entered into negotiations 
fora settlement ia their solicitors’ 
letters of May 2 and 6. And as the 
parties have not supplemented the 
contract by any oral evidence, we 
can only deoide this question of rea¬ 
sonableness on the material provided 
by the correspondence. 

I do not agree with Mr. Coltman 
that the sale should have taken place 
within a weik after April 5. In view 
of the unreasonable nature of the 
defendants' objection to accept the 
goods, I thi k some tune may proba¬ 
bly be allowed for plaintiffs endea¬ 
vouring to get defendants to reconsi¬ 
der the refusal, but the daisy on tnis 
aocountwas. I think, unduly prolong¬ 
ed by plaintiffs, con rary to the gene¬ 
ral principle I have mentioned. 

Also some time must of course be 
allowed for the time taken up in ad 
vertising the sale, etc. e g., a week 
such as ensued between the plaintiffs' 
solicitors’ letter of may 1», and the 
actual auction on may 25. To this 

( extent I concur with the lower Court’s 

** waB not obligatory on 
plaintiffs to sell at once after April 
o* but I think that, in holding that 


plaintiffs only waited a reasonable 
time before selling, the barned Judge 
has not given due weight to the per¬ 
sistence of the defend mts in refusing 
to take the gends in April, and the 
consequent duty of the plaintiffs not 
to delay in re-selling in view of the 
state of trie market. 

Toe result, in ray opinion, is that 
plaintiffs cannot -eci-ver the whole 
lo?s resulting from resale of May 
25, and are tnrown bick on their re¬ 
medy of damages on the ordinary 
basis of the difference between the 
contract rate and the market rate at 
the date of breach. Tui-date may be 
taken to b> the day following the 
deftndants’ actual refusal in their 
letter of April 5. t. <\, Ap il 6, 1921, 
as contended in-ground 7 of the memo, 
of appeal. 

It is true that in Png tfarain v. 
Mul Cianl(Z) the measure for dama¬ 
ges allowed was the difference bet¬ 
ween ttie contr vet rite a id the mar¬ 
ket rate at the expiration of a rea¬ 
sonable time in whion the resale 
should have ! aksu place. Rut I agree 
with the following criticism of this 
decision in itetnfry’s Sale of Goods in 
British India (p. 40 >): - 

“Bat ihere so ta be do r»i8--n for a 
depa tire rou t io u'dn.a.y rule Tuo right 
given to the sff or imlidrsiho ig.it to a rca- 
8;Qa < e time for e fecti g * ios >i -, but if he 
dot* uo: oxer iS'tue po*«.r a,o.dn< ta the 
ttf.nB of Hie sovtu., t .e e is no naioa why 
bo shuul 1 obt-iia a yb nefit umer it, and the 
d.ia .i e »h >ulU b- too day ou which to ascer¬ 
tain tue mark .-i va ue.” 

The Pnvy Council decision in Jamal 
y. Moot la Dawoki Suns & Co. 16) in 
effect says the same thing as m Angu- 
/.ia tic v. G usoon & C>. (7«. ilar 
iugton, .f. took the i-ame view, and 
this Court agreed with lu u in Nar- 
singgiip Manufacturing Co. v. Bu.ian- 
salu-o (&) 

We, therefore, allow this appeal 
and aeclare that the plaintiffs are 
entitled to recover damages from the 
de endants on toe basi> of the diffe¬ 
rence between tue contract race and 
the market rate of t.ie goo Is on 
April 6, i V2 1 . 

Before concluding, I desire to add 
some remarks regarding the v .lidity 
of a contract like clause li under 

— nrriji*i^7TJ!r7^i6^-r7Trur7oT7ufo w 

n.SaS. 

(8) 19*4 Bom. 390. 


32 Bombay Harichand & Co. v. GOSHO K. Kaisha, Ltd. (Fawcett, J.) 1925 


consideration, and the right of the 
vendor to recover damages on the 
sped° 1 basis therein laid down. Mr. 
Coltman eventually did not dispute 
the validity of this right. But as 
some of his arguments suggested the 
contra y, and my attention has been 
drawn to Narsinggirji Manufacturing 
Co. v. Burlansahi b (8) which might be 
held to throw doubt on the right of 
a seller to recover the stipulated 
damages under the contract, I wish 
to give brief! the result of my con¬ 
sideration of the question. 

It seems to me clear that there is 
no ground for doubting th * correct¬ 
ness of the view taken in Mali.Schutte 
& Co v. Luehmi Chand (9), Basdeo 
r. John Smidt VO) and Best v. Haji 
Muhammad Sait (1), that a contract 
like clause 15 gives the seller a right to 
resell the goods and sue for the whoie 
damages mentioned therein. It is a 
right which has been recognised by the 
Indian legislature in theform of pl&inc 
given in the Civil Procedure Code for 
plaintiffs suing to recover deficiency 
upon such a re-sale (see No. 6 of 
Appendix A to the Civil Procedure 
Code, 1908). The case there put as to 
a resale of goods sold at auction is the 
ore that arose in Lamon■' v. Duvall 
(11) which is taken as the basis of the 
law laid down in 3. 4< (4) of the 
English Sale of Goods Act 1694 (56 & 
57 Vic. c. 71). See Benjamin on Sale. 
6th Ed., p. 108). This sub-section 
runs as follows :— 

“ Wbf re the seller expressly resrrves a ripht 
of r -sale in case tbe buyer should make 
default; aid on the buyer m-.k ug defeut, 
re-s* 11 tbe goods, the origin .1 to; trait of sale 
is th«reby rescinded, but without prejudice to 
any clain. tbe seller may have for damages " 

The damages referred to are the 
same as those recoverable under sub¬ 
section (3) of S. 48, i.e., the amount of 
the seller’s loss is prima Jacie the 
difference in the price realised, added 
to the expenses of the resale. (See 
Halsbury, Vol. XXV, foot-no.te (/)) on 
p. 2< 4 and foot-note (fl on p. 265.) 

There is, therefore, the clearest 
authority for the validity of such a 
clause. It is not affected by Jamal 
v. Moo!a bauood Sons & Co. (2) for 

( ) [18J8] 25 Ca . 5d5 = 2 C W.N. 283. 
flO) |169»j»3 A l. 55 = (18a9) A.rt.N. 172 
(11) [18'7J 9 Q.B. 1030 = 16 L.J., K.B , .136 = 
11 Jur. 26G. 


the remarks of their lordships at page 
501 show that they held that the 
stipulation g ving the seller the option 
of reselling the share by auction was 
merely one that he might, if he 
thought fit, liquidate the -.araages by 
ascertaining the value of tbe shares 
at the date of the breach by an auction 
sale as specified. This was obviously 
based on the provision that the re sale 
was to take place at the next meeting 
of the exchange, i.e , almost immedi¬ 
ately on the breach. Consequently 
their lordships held that there was 
never any sale by auction under the 
option and that nothing turned upon 
this provision as to resale. 

In the remarks of the Subordinate 
Judge which are cited in Narsinggirji 
Manufacturing Co. v. Budansaheb , (8) 
he takes the view that the authority 
of Moll Schutte & Co. v. Luehmi 
Chand (9) is shaken by Angullia & Co. 
v. Sassoon & Co. (7). This is clearly 
erroneous. Ail that the latter case 
decides is that, unless the stipulation 
for a right to resale is so worded as 
to cover such a case, the right does 
not extend to goods which have not 
been aacertiined or appropriated for 
the purposes of the contract. It did 
not, therefore, cover the case there 
under consideration which was one of 
goods in bulk, vis., sugar stored in 
bags in a warehouse, the particular 
bags to he delivered never having 
been selected. But it does not affect 
the decision in Moll Schutte & Co. v. 
Luehmi Chand (9) so far as it governs 
a case where the goods have been 
ascertained and appropriated by the 
seller to the contract, such as the ten 
cases of tobacco which were the sub¬ 
ject-matter of the contract in that 
case. Here also the forty-two bales 
had been ascertained and appropriated 
to the contract by the sellers : only 
that appropriation was not assented 
to by the buyer, so as to make the 
property in the geods pass to the 
latter under S. 33 of the Indian Con¬ 
tract Act. 

In the judgment in Narsinggirji 
Manufacturing Co v. Budansaheb (8) 
Macleod, C. J., says “ the provision in 
the contract with regard to the ven¬ 
dor’s power to sell the goods was 
unnecessary.” With due respect, I 
think that he overlooks that the provi- 
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sion (if it gave a right to recover the 
doficiency on the re-sale and the costs 
of the re sale) gave the seller a valid 
right to more than his ordinary right 
to re-sell goods, viz., tl.e right to re¬ 
cover damages on the basis mention¬ 
ed in the contract instead of his right 
of recovering on the ordinary basis 
of the difference bet.veen the contract 
rate and the m irket rate at the date 
of the breach. 

Shah, Ag., C. J.—As we are differ¬ 
ing from tue learned trial Judge on 
the principal question of fact, which 
has to be de.-ided in this appeal, I 
desire to state ray reasons briefly for 
the conclusion at which we have 
arrived. The clause as to re-sale in 
this case gives the plaintiffs the right 
to sell the goods at any time. The 
plaintiffs in fact sold the goods on 
May ‘^5, 19 9 1, and made their present 
claim on the basis of the difference 
between the contract price and the 
price realised at the re-sale. The 
learned Judge who tried the suit has 
come to the conclusion that in doing 
so they acted reasonably, and lias 
allowed the plaintiffs’ claim. 

In the appeal before us, it has not 
been contended that such a clause as 
to re-sale can give the plaintiffs the 
right to claim the difference between 
the contract price and the price 
realised at the re-sale, only if the 
terms of the clause relating to re-sale 
are properly observed. In the present 
case, it is urged that they have not 
been carried out in so far as the 
plaintiffs waited beyond reasonable 
time in effecting the re sale, it has 
not been contended in the appeal 
before us that even if the plaintiffs 
are found to have acted within reason¬ 
able time in effecting the re-sale they 
would not be entitled to make the 
claim on the basis on which it is made. 
There can be no doubt that such a 
power of re-sale can validly give the 
seller a right to claim the difference 
between the contract price and the 
price realised at thr re-sale, provided 
he has acted within the terms of the 
clause. Though it may appear from 
Borne of the observations in Marsinu- 
Manufacturing Co. v. Sudan- 
aahtb (8) that such a clause may not 
have that eflect, I do not think that 
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the point really arose in that case nor 
do I think it was decided in that . 
sense. In that case the lower Court 
had dismis t-d the plaintiffs’ suit on 
the ground tha the claim a> made in 
the plaint on the footing of the differ¬ 
ence between the contract price and 
the price realised at the re-sale could 
not be allowed on the facts of the 
case and that the plaint could not be 
amended so as to allow the plaintiffs 
to claim damages on tiie bas.s cf the 
difference between the contract price 
and the market price. This Court in 
appeal took the view that even though 
the plaintiffs' claim as made might 
not be allowed, it was open to the 
plaintiffs to claim damages on the 
footing of the difftrenc. between the 
contract price aid the market value 
of the goods at the date of the breach, 
apart from the clause as to the re¬ 
sale. In fact the decision ii. Antjullia 
& Co. v. Sassoon & Co. (7) was not 
followed only to the- extent that the 
amendment of the plaint was not 
considered necessary. But according 
to the decisions in Auyulia Co. v. 
Sassoon & Co. (7) and Moll Sri.utte 
& Co. v. Lwluui Chan<! (9) it is clear 
that the plaiiitirls would have a right 
to claim tlie difference between the 
contract price and the price realised 
at the re-sale, provided they couid be 
proved to have acted in accordance 
with the terms, of the clause. 


In the preset, t case the principal 
point argued is that they have not 
acted in accordance with the terms of 
the clause in so far as they have nGt 
acted within reasonable time. Though 
the clause gives the sellers the power 
to effect a re-sale ” at any time”, it 
is clear that the expression must be 
taken to mean “within reasonable 
time . That is the view taken by the 
learned trial Judge, and that view is 
not contested before us on either 
side. 

Unde^he circumstances, the only 
question which has lo be decided is 
whether the plaintiffs acted within 
reasonable time on the facts of this 
case. The plaintiffs adduced no evi¬ 
dence except the correspondence that 
passed between the parties and their 
solicitors. It is difficult to say on the 
orrespoudencQ as to when exactly 
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after the defendants refused to take 
delivery and broke the contract on 
April 6, they should have acted. As 
to the state of the market at that time 
there is no evidence except such indi¬ 
cation as we get from the corre.-pon- 
dence. Without precise evidence on 
that point it is difficult to say whether 
the plaintiffs should have waited for 
a week or longer after the defendants 
communicated their refusal to take 
delivery of the goods from the plain¬ 
tiffs. But I am satisfied that at any 
rate by April 2» the plaintiffs should 
have certainly taken steps to sell the 
goods, having regard to the fact that 
the market was going down, and that 
it could not be reasonable under the 
circumstances of the case for the 
plaintiffs to have waited after that 
date for effecting a re sale of the 
goods. Instead of selling the goods 
soon after the breach they entered 
into negotiations with the defendants 
after the defendants had de6nitely 
refused to take delivery on April 5 
and had three or four times refused to 
reconsider the matter in April. The 
negotiations went on from about May 
2 to May 17. But nothing came out 
of those negotiations, and ultimately 
the plaintiffs sold the goods on 

May 25. . . , 

According to my view of the corres¬ 
pondence, which has been referred to 
in detail by my learned brother, there 
was a definite ireach of the contract 
by the defendants by Ap-il 6, and 
they definitely insisted upon not tak¬ 
ing the goods until May 2. During 
that interval the limit of reasonable 
time, within which the power of re¬ 
sale should have been exercised by 
the plaintiffs under the clause as to 
re-sale was exceeded. The subsequent 
correspondence only discloses negotia¬ 
tions between the parties which broke 
off on May 17. To t at state of facts 
the decision in Jamal v. Moolla 
Dau-ooil Sans d Co. (6) clearly applies. 
According to the view taken in that 
case, the only basis upon which, under 
the circumstances, the plaintiffs 
would be entitled to damages would 
be the difference between the contract 
price and the price of the goods on the 
date of the breach. I do not read the 
judgment in that case as casting any 
do*bt upon the proposition, which 
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has been accepted in several cases to 
which I have referred, that a clause 
as to re-sale gives a valid right to the 
sellers to claim the diff erence between 
the contract price and the price rea¬ 
lised at the re-sale, provided that 
power has been exercised in accord¬ 
ance wffth the provisions of the 
clause. But where that power has 
not been exercised within reasonable 
time, the only right of the sellers is 
to clai n damages on the footing of 
the difference between the contract 
price and the market value of the 
goods on the date of the breach, with¬ 
out any reference to the price which 
might be realised by a re sale at any 
time after the limit of reasonable time 
has been exceeded. My conclusion is 
that the defendants committed a 
breach of the contract on April 5 or 
6, that a Ti sale should have been 
effected soon after that—at the latest 
before the end of Aprii—and that the 
subsequent negotiations and the 
subsequent re sale cannot give the 
plaintiffs the right to claim damages 
according to the clause as to re-sale. 
I, therefore, concur in the order pro¬ 
posed by my learned brother. 

Appeal allowed . 
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Shah. Ag. C. J. and Kincaid, J. 

Hussein Abdul Relunan Sc Co .—De¬ 
fendants—Appellants. 

v. 

Lakmichand Klielsny — F laintiff— 
Respondent. 

0. C J. Appeal No. 18 of the 1924, 
D-. cided on 1st August 1924 in Suit 
No. 4431 of the 192-t 

(a) Registration Art, 8 s. 77, 7S and SI 

Rtjusal t > adv.it document to regis ration is 
cover, d by S. 7S— Sait tie - u der .s. 77 i-here 
registrar upholds S .b-registras's order refus¬ 
ing under B SI to accept document for regis¬ 
tration on ground of u ant of sufficient des¬ 
cription. , . 

The rxpression in S. 72 refnsirg to 
admit a document to regis'ration" includes 
not only a refusal to regist r but also a refusal 
to accegt a document for registrat or. 

(r >’6 

Where a Sub-Regis'rar refused under S. 21, 
Registration Act, to accent a document for 
registration because it cid i ot contain a des¬ 
cription cf the property sufficient to identity 
the same. 
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Beli ,the order of r?fu9il wai apsalable 
nnder S.73 of the Act ani t > it if tie registrar 
onappeal upisl i cho o-ter, th? party aggriev¬ 
ed coaid inst tute a su t. ia the Civil Con t, 
under S. 77 of the Act. for a decree o'deriug 
the document to bs re iistere J. IP. 37, C. 2| 

(6) Re/istrati m Act, S. 2t—Description *f 
property as “go town bearing No 3 P r[ Trust 
No of which if...in th' N'u' Rice Mirk-t at 
Canine B mitt Po r t Tm-t" B <71617 i"4« h Id 
sufficient, though cadastral sunny number oi 
property urns omitted. 

Where the material portion of the document 
was in Ue«e terras —We have taken fora 
you on rent a Eodowu beariat >'0 thr>e. 
The Port Trust Number of which is ..iu the 
new Rice Ma kit at Carnic Bunder Port 
Trust Bo.nbjy 

Held, that though the cadistral survey 
number of the land war omitted, th? descrip¬ 
tion was sufficient to identify the p-nperty. 

(P. 38 0. 2.] 

Campbell—{or Appellants. 

Munshi —for Respondent. 

Shah Ag. C. J. This is an appeal 
from the judgment of M. Justice 
Fawcett in a suit brought under S. 
77 of tbe Indian Registration Act. 
The plaintiff 61ed the suit for an 
order under 8. 77 for registration of 
the documen*. in question, dated 
October 18 1922 (Exh. 4). It purports 
to hare baen exacuted by Hussein 
Adbul Rehman & Co. to Lakhmichand 
Khetsey. The material portion of 
that document is in these terms: — 

“ We have tikeufrom you on rent a go- 
down bearing No. turee. The Port Trust 
Number of which is...in the new Rice Market 
at Cumae Bunder Port Trust Bombiy. We 
hare taken the same on rent b; fixing the 
rent thereof at Rs. 601 per month. We are 
duly to pay you the suid rent a9 aocrues due 
eaob mouth. Tne period in respect of the 
said godown is fixed to be from the 1st o ' 
Kartak 8ud tndofthe Sam*at year 1979 to 
Jhe SOtb ofChaitar Vad of the Samvat year 
1980 (no., from October 21, 1922 to May 3, 
W24) i. e., nineteon months including the 
intercalary moath.” 

Apparently the executant took 
possession of the godown and remain¬ 
ed in possession for some time, but 
in March 1923 he seems to have 
given up the idea of retaining it 
m pursuance of this document. 
Thereafter the document was presen¬ 
ted for registration for the first time 
on June 7, 1923, after paying the 
necessary stamp and penalty. The 
Sub-Registrar on that day made an 
order refusing registration of the 
'document under S. 20 of the Indian 
registration Aot. He refused to 
aocept it ua the ground that the 


endorsement on the document made 
after it was executed referring to 
the cadi'tral survey number was 
not signed by the executant, but was 
s : gned only by the person to whom 
the document was executed. The 
reasons for this order are stated in 
Exh. F which shows th’t the docu¬ 
ment was presented by Lakhmi- 
chand Khetsey on payment of penalty 
under 8. 25 Lakhmichand Khetsey 
appealed to the Registrar from this 
order. The Registrar made the 
following order on July 26:— 

“The o-der of refusal Dy the Sub-Registrar 
is not proper uoler that section, an.1 I there¬ 
fore set it aside." 


The document came again before 
the Sub-Registrar who made an order 
on August 1 . , 19 '3, refusing registra¬ 
tion of the deed ua hr S 21 of the 
Indian Registration Act. In that 
order also the Sub-Registrar refers 
to the fact that “the schedule of the 


property subsequently ad led is not 
signed by the execu;ant and has no 
binding effect on the contract.” The 
said Lakhmichand Khetsey again 
appealed to the Rtgistrar wfio made 
the following order on Septembpr 25:— 

“In the present owe the Sub-K-gistrar has 
exo-cisei hn d scretion given to him by S, 21 
of the Registration Act and Has refuse! to 
accept the lease fot registration. I cannot 
therefore interfere with tne order of refusal. ' 

J have taken t^e substance of these 
orders from the register kept as 
required by th ? Indian Registration 
Act. The document also is endors 
ed by the dub-Registrar on both 
occasions that ‘Registration is 
refused apparently by S. 21 of the 
Indian Registration Act. 

On this refusal of the Registrar to 
interfere with the order of the Sub- 
Registrar the present suit was filed 
on October 26, 1923. The defendants, 
who are the executants of the docu¬ 
ment, raised two pie is by way of 
answer to the suit, first; that the 

sun was not maintainable as it did 

not fill within the scop • of 8. 77 of 
the Indian Registration Act; and, 
secondly, that the description of the 
property was not sufficient to identify 

t T- lthl £ th . e moaQin S of S. 21 of the 
Indian Registration Act. 

th ^arned trial Judge dealt with 
the first issue in his judgment dated 
December 20, 1923, and held that the 
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suit was maintainable. After that 
on January 21, 19:4. the l.arned 
Judge on a consideration cf the 
evidence came to the conclusion on 
the second question that the descrip¬ 
tion was sufficient to identify the 
properly, and directed registration 
of the document on ti e basis of that- 
conclusion. 

The defendants hare appealed from 
this decree, and the same two points 
have been argued in support of this 
appeal. The first question, therefore, 
that we have to consider is whether 
the suit is maintainable under S. 77 
of the Indian Registraticn Act. It 
is urged tl at it is not maintainable 
because under S. 21 what the Sub- 
Registrar and the Registrar have in 
etfect cone is not to have refused 
registration, but to have refused to 
accept the document for reg.stration, 
and that where that is the nature 
of the order passed by the Sub-Regis¬ 
trar and the Registrar, the suit is 
not within the scepe of S. 77. In 
sippoitof this contention reliai ce is 
placed upon the decision in Uanguva 
v. Smyrna (1) ar.d the obseivation 
of Mr. Tustice C handavarkar in Ab tool 
Hoo.sein v. Goolam Hoosiin (-)• On 
behalf of t! e rcspo dent it is urged 
that this case dees not fall under 
S. 25, corresponding to S. 24 of the 
Indian Registration Act of 1877, 
under which the case of Gangava v. 
Saguvo (I) was decided, that for the 
purposes o! S 77 real y there is no 
difference between refusal to accept 
for registration and rtf usal to register 
a document, that in effect it amounts 
to a refusal to register the document, 
and that, therefore, the suit is within 
the scope of S. 77. 

After a consideration of the argu¬ 
ment on both sides, we have come to 
the conclusion that the view taken by 
the learned trial Judge on this point 
is p.rfectly correct. Under S 77 a 
party may institute a suit when the 
Registrar refuses to order the docu¬ 
ment io be registered under S. 72 or 
under S. 76. Under S. 76 it is provided 
that :— 

“ Eve ry Registrar refrnii g to direct the re- 
gist atioii of a Coturmnt Uud*r S. 72 or S. 75, 
shall make an order o'nfusbl, aid rccira the 

reason* f r such ord< r." _ 

' (i) [ibytj z\ b ni.6.u 

(Z) 119051 oU Bom. 3u4, = 7 Bom. L. R. 7^2. 
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I have omitted to refer to clause (n) 
in S. 76 because it has no application 
to the facts of the present case. In 
order to determine whether the Regis- ' 
trsr in this case has refused to direct 
the registration of this document 
under S. 72. we must turn to the 
wording of S. 72 and see whether his 
order falls under that section. It pro¬ 
vides that: — 

* Except where th*» refuse! is made on the 
prou d cf den al of execut o *, an *ppral shall 
1 e t gainst an or er of a Sub-Resittrar refusing 
to aomit a drcume..t to r« g s rat on (whether 
the rtgRtrvion • f such do.unvm is iompul- 
fo v or opt" r.a ) to the w eg st ar 10 whem 
filch Sub-Registrar ib subordinate.” 

in the present case the Sub-Regis- a 
tr .r refused registration under S. 21. 
.Apparently he (lid not make the dis¬ 
tinction upon which reliance is placed 
between refusal to accept for r» gistra- 
tion and refusing to register, at any 
rate he did not state it, and endorsed 
the order refusing registration on the 
document. But whether under S. 21 
he refused in fact to accept the docu¬ 
ment for registration, or refused to 
register ir, it seems to us that the 
order was apDealable under S 72, be¬ 
cause the expression in S. 72 is ** re¬ 
fusil g to admit a document to 
registration " which appears to be 
comprehen>ive enough to include not 
only a refusal to register, but a 
refusal to accept a document for 
registration. Locking to the words of 
S 72 the order was appealable and' 
when the Registrar refused to inter¬ 
fere he in effect refused to direct A 
registration urn er that section. 

Turning to the wording of S. 21 it 
provides: 

•* No noD-tcstameDtary document relating 
to imme vtfable propeitv si all bs accepted for 
rcgi-trjtiou ui le-s it contains a d< sirRtion of 
such i r. p r.y suffic ent to identify tbo lame. ' 

Then there rre provisions in that 
section as to what kind of description 
should ordinarily be given with res¬ 
pect to ho ses in towns anu other 
houses and lands. But from the 
mere fact that a document is not 
accepted for registration on account 
of the cbjection which in the opinion ^ 
of the Sub-Registrar exists with re- f. 
ference to the description in a given 
document, it does not follow that 
there is no refusal to register the 
document. 
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As regards the decision in Gangaoa 
y. Saynroa (1), which was relied upon, it 
is sufficient to point out that that was 
a decision, not with reference to an 
order under S. 21, but in respect of an 
order which was made under S. zi of 
the Act of 1877, corresponding to S. 
25 of the present Act. There is no 
decision which goes the length of 
accepting the distinction which has 
been relied upon on behalf of the 
appellant iD respect of an order made 
under S. 21. The ratio ifrciilewli in 
Gargaya v. Sayava (1) may lend some 
support to the contention. But after 
all it is a decision with reference to 
S. 24, and does not touch the point in 
the present case. We do not think 
that in dealing with the point which 
arises in this case we are bound by 
this decision. 

As regards S. 25, which no doubt 
applies to this case, because the docu¬ 
ment was not presented for registra¬ 
tion within four months from the 
date of its execution, it is enough to 
refer to the fact mentioned in the first 
order of the Sub-Registrar that the 
penalty was paid and the document 
was accepted. It does not appear on 
the record of this case whether the 
documeut was sent up to the Regis¬ 
trar as required by sub S. (2) of 
S. 25 for his directions. Haring regard 
to the fact this document has been 
twice before the Sub-Registrar and 
twice before the Registrar, it must be 
taken now that the provisions of S. 
25 were duly complied with, and that 
the necessary direction was given, 
or must be taken to have been given, 
and that the document would have 
been registered but for the objection 
which the Sub-Registrar thought 
existed under S 21 r.f the Indian 
Registration Act. It is not disputed 
before us that the document mu*t be 
deemed to have been properly accept¬ 
ed under S. 25. That fact itself pre¬ 
sents an additional difficulty in the 
way of the appellant. For instance, 
if in this case the document has been 
accepted under S. 25. and subsequent¬ 
ly for one reason or another regis¬ 
tration is refused, even though the 
order may purport to have been under 
S., 21, the net effect is that the 
registration is refused. In the pre¬ 
sent case; we are quite satisfied that 


the registration was refused under b. 
21, that the order made by the Sub- 
Registrar was appealable under 
S. 72, and that when the Registrar 
refused to interfere with that order, 
lip in effect refused to direct the regis¬ 
tration of the document within the 
meaning of S, 76 (1) (/>', and that the 
suit is miintainabie under S. 77 

Tho second poi^t as to whether the 
document contained suffi -ient descrip¬ 
tion for tho purpose of identifying the 
property is really a question to be 
determined with reference to the 
nature and terms of the document 
and the circumstances of each case. 
It is not- in my opinion, desirable, nor 
is it necessary to attempt to define 
what may be sufficient and what may 
not be sufficient description of the 
property. In the present case we 
have the fact that it is a "go-down” 
which was let to the appellant. It 
was let for a period of nineteen 
months and thedocument contains not 
a very full description, out an appa¬ 
rently sufficient description. Tt ap¬ 
pears from the order passed by the 
Sub-Registrar, as also from his evi¬ 
dence that he refused registration be¬ 
cause the endorsement referring to 
the cadastral survey number of the 
land on which this godown was con¬ 
structed was not signed by the execu¬ 
tants. So far the position is perfect¬ 
ly correct. That endorsement is of 
no use as it is not signed by the exe¬ 
cutants in determining whether the 
document contains a sufficient des¬ 
cription of the property or not. But 
the Sub-Regisirur seems to have as¬ 
sumed that if ihe land on which the 
godown stood wa? noi described by its 
cadastral survey numb, r the descrip¬ 
tion could not he sufficient within the 
•nearing of S. 21. On that point the 
terms of Ss. 21 and 22 nrtord tv com¬ 
plete answer. oub-S. (2) of S. 21 with 

which we are concerned, proviles 
that: — 

“Hmsea in towns shall br described on the 
n°.nh ° r oti er sue «.f tlio s reet i r r ad (v. hich 
Suiuld be sp c fied) to wiiicii they tro.it a id by 
their ex s i g aud f. r.i.or occupant es and by 
tneir iiicubo.s if the houses msuoh street or 
road are numbered.*' 

Sub-a. of that section relates to 
other houses and lands, and the essen- 

t‘al requirement of S. 2 i, is given in 

sub-S. (l), namely, that the document 
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must contain a description of the pro¬ 
perty sufficient to identify the same. 
$. 22 provides that:— 

“Where it is, in the opinion of the Local 
trover ment.-raticaMe -oces i be hou=e% not 
beme t ou<e in towns, ani and* by r-ference 
to a Q vert,ment n an . r survey, ti e Local 
Government may. 1 y rule made ui der th s Act 
require t at »uch bojse« aod lai <!• a« afo'ev^id 
• ha I, L r t ie i u i ose of S. 21, be so de.-cribed." 
__ It may be mentioned that the Local 
Govern ment ha ve made rules under 
this sub-section which are to be found 
in the Bombay Government Gazette, 
Parti. 1910 (Notification No. 6112 cf 
July 18,1910 p 1065. The Sub •sect ; on 
itself provides, and the rules clearly 
indicate, that they are applicable to 
housfs net in towns and lands, and it 
is conceded before us that the rules 
made by the Local Govern ment under 
sub-S. (1) of S. 22 cannot apply to 
this property, because it is a house in 
a town with reference to which under 
sub S. L of S. 22 Government have no 
power to make rules, ano in reference 
to which no rules have been made. It 
may be that for the purpose of index¬ 
ing the property as required by the 
Indian Registration Act it is desira¬ 
ble, and even necessary to a certain 
extent, that the cadastral survey num¬ 
bers of the land on w hich any parti¬ 
cular house stands in the town should 
be stated in the document. But the 
provisions of law are clear, and there 
is no requirinent of law that such 
numbers should be stated in descri¬ 
bing houses in towns. Sub-S. (2) of 
S. 22 provides as follows :— 

"Save an otbcrw ee pr vide! by ary rire 
made uuticr Mib-^. 1), 'ailurc to conip'y with 
the provisioi s of S. 21. sub-S. (2) or sub S. |3), 
■hall not d sentitli a dccumem to bs roistered 
if the descrip ioo of the yropcriy to wbch it 
relatis ij lUiiiiiem lo identify that prope.iy.” 

Therefore the whole question is 
whether the description given in this 
document, apart from the endorse¬ 
ment on this document, which nust 
be left out of account, is suffi¬ 
cient to identify the property: The 
nature of the roperty here, as 
the learned Judge has rightly held, is 
that it is a superstructure on land, 
and that the document makes no re¬ 
ference to the land itself. The ques¬ 
tion is whether the description given 
in the document is sufficient to iden¬ 
tity tnat superstructure. The learned 
trial Judge has drawn a distinction 
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between houses and buildings which 
may or may not be justified for the 

purposes of sub-S. (2) of S. 21. W e do 

not consider it necessary to follow 
that distinction for the purposes of 
this case, Treating the superstruc¬ 
ture to be a house within the mean¬ 
ing of S 21. the question is whether 
the house is sufficiently described. 
Both parties before us have argued 
the case on tne footing that the go- 
dow’n is a house within the meaning of 
S 21, and we are prepared to accept 
that position so far as the decision in 
this case is concerned Taking the 
godown to be a house, the description 
in the document, such as it is, ap¬ 
pears to be sufficient. The learned 
Judge, after a careful consideration 
of the circumstances of the case caine, 
to the coi.clu?ion that it was sufficient 
to identify the property, and we ac¬ 
cept that conclusion 
The result, therefore, is that both 
contentions urged in support of this 
appeal fail. We confirm the decree 
of the trial Court and dismiss the 
appeal with costs. We discharge the 
stay order. 

Appeal dismissed. 
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Bai Suraj widow of Bhavsamj Daila- 
bhai —Plaintiff—Appellant. 

v 

Jijibhai Bhavsamj and nnuthu —De¬ 
fendant;—Respondents. 

Appeal from Original Decree No. 
186 of 1921, Decided on 9th July, 
1323, against the decision of Sub. J., 
Broach in Suit No. 387 of 1919. 

♦ (a) Hmdu Law—Will — Devise in favour of 
wife—(»rant oj absolute ouner^hip is enough 
and no express words granting pouer of 
alienation spedfcallg are necessary to entitle 
the wife to transft r. 

The v ew thit undertho Hindu Law, in 
the ca»c cf inmovabe properly given or 
devised by a hutband to bis wile, the wife 
has no po*er to aheLate unless the pow.*y of 
alienation is conferred upon her in express 
tern s is not sound. If *orJs are uted con¬ 
ferring absolute ownership upon the wife, 
she oi joys the right of o*ntisbip without 
their btiug cozened by express or additional 
toims, ui ess the ciriun.stances or the con¬ 
text are aufbcient to show that such absolute 
ownership was not intended. IP. 42 C. 1] 
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* lb) Hindu Law- Alienation by w ;»*>«>— 
Legal necessity -Fa ment of husband s debt 
and performance of hie obsequial ceremonies 
are a leg il necessity. 

Sale of immoveable property for the purpose 
of payment of the debt left by the wioow s 
husbind an J the performance o his obseq ml 
ceremonies ia valid a» being made for legal 
necea-ity. [P 42, C i\ 

(C) Deed — Construction — A Hindu's ui'l 
devising his entire property to his wife -nth 
powers if alien ltion incase of necessity was 
held not to curtail her powers to legal neces¬ 
sity, the reference to necessi ty being he'd as 
only the ordinary aversitn of «■ i owner to 
alienate save when necessary. 

Where the will devising the wh>le of the 
property to the t9itat,r's wife, stated, I 
fully empower B (wife) to deal “*ith my 
property if it becomei necessary to do so in 
aDy manner »he may deem p oper, by way of 
effecting a m.rtgage, sale, charily, etc." 

Held-.(Per Fawcett, J:) The wordB "if it 
becomes necei3ary to do so" cannot properly 
be read as restricting the widow’s pow*r of 
alienation to legal necessity under Hindu 
Law. They are intended to bar alienations 
forwhiob there are no reasonable grounds 
and are based on th° ordinary aversion of 
an owner to alienate unless it ia necesary 
to do ao. IP 43, C 2] 

G. N. Thakor with R. J. Thakor — 
for Appellant. 

K. N. Koyaji —for Respondents. 

Coyajee, J.—This appeal arises out 
of a suit brought by plaintiff Bai 
Suraj (now appellant) to redeem a 
mortgage (Ex 20; effected by her 
husband Bhavsang Dalabhai and one 
Rahakuver in favour of Bhavsang 
Adesang in the year 1885. For pur¬ 
poses of this litigation ctahakuvar's 
interest in the mortgaged property 
may be taken as negligible. 

Bhavsang Dalabhai died on the 30th 
Deoember 1908 leaving no issue. His 
widows Bai Man and Bai Suraj sur¬ 
vived him. On June 4th, 1908 Bhav¬ 
sang made a will (Ex. 21) in the 
Gujarati language, and got it duly 
registered. The translation supplied 
to us is accepted by the parties to be 
correot. The material provisions of 
the will are : “I direct that after 
my death the whole of my immove¬ 
able and moveable property described 
(herein) below shall be given to my 
said wife Man. My new wife named 
Suraj has not at all won my affection 
until now and has like-wise taken no 
part whatever in serving and attend¬ 
ing upon me.Therefore by rea¬ 

son of her suoh aotions (conduct) I 


am altogether displeased with her. 
Consequently after my death she 
should not get any portion whatever 
of my property. Notwithstanding 
this, I am moved with compassion for 

her.I direct that after my death 

my wife, the said iia. Man, shall 
every year on the 1st day of Kartak 
Sudh pay to the said Bai Suraj during 

her life-time Rs. 50. 

During my life-time I am the owner 
of the abovementioned immoveable 
property, and besides the same, the 
ornaments and things etc., the 
moveable and immoveable properties; 
and as to such of the properties as 
may remain after ray death Bai Man 
shall take the same into her posses¬ 
sion and shall herself carry on the 
vahivat (management) thereof. And 
I fully empower Bai Man to deal 
with any property if it becomes neces¬ 
sary to do so, in any manner she may 
deem proper by way of (effecting) a 

mortgage, sale, charity etc.If I 

be unable during my life-time to 
redeem such of the above-mentioned 
properties as may have been mort¬ 
gaged, then in that case I empower 
Bai Man after my death to redeem 
and take possession of the same in 
any way she may like. This right of 
redeeming after my death is not vest¬ 
ed in any other person except Bai 
Man.Over and above the pro¬ 

perties described above, as to my 
oth^r prcperties which there may be, 
Bai Man is the owner of the whole 
of the said immoveable and moveable 
properties. She is (Owner) after my 
death. As to the above described im¬ 
moveable properties.And besides 

the same as to ali the moveable pro¬ 
perties that there are at present and 
the now dues that then will be here¬ 
after. I am during my life-time the 
owner of the same and after my death 
as to the properties that may remain 
Bai Man is the owner thereof.’* The 
testator directed Bai Man to perform 
after his death all funeral rites and 
ceremonies in a manner befitting his 
rank and sooial position. 

On January 4th, 1909 Bai Man sold 
and oonveyed the property involved in 
this suit to defendant No. 2 (now 
respondent No. 2) who is the grand¬ 
son of the original mortgagee Bhiv- 
sang Adesang. The consideration is 
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recited in_ the sale-deed (Ex. 55) to 
be Rs. 6695/- due on the usufructuary 
m rtgage, Ex. 20, and a further sum 
of Rs. 2499 - “taken in cash for per¬ 
forming the obsequies of my deceased 
husband Raj Bhavsang Dalabhai and 
for my maintenance.” 

Bai Man died in 1916, and on 
December 18th, 1919, Bai Suraj 
brought this suit against defendants 

1 and 2 who are respectively the son 
and grandson of the original mort¬ 
gagee, to redeem the mortgage, Ex. 
20. She alleged that on Bai Man’s 
death she became the sole owner of 
the right to redeem ; that the said 
alienation by Bai Man was not 
binding upon her ; that Bai Man had 
no authority to make the alienation, 
that she had received no considera¬ 
tion for it, and that it was not jus¬ 
tified by legal necessity. She also 
produced and relied upon a document 
(Ex. 35) purporting to be a will made 
by her husband on December 25th, 
1908. The effect of this document is 
to revoke the earlier will iD favour 
of Bai Man, and to confer a life 
interest on each of the two wives in 
certain specified properties. 

The material issues before the 
Trial Court were The 1st. “Is it 
proved by the plaintiff that the de¬ 
ceased Bhavsang Dala made the will 
dated 25th December, 1V08 cancelling 
first the will dated 4th June, 1908 ?” 
and the 3rd. “Whether defendant 

2 proves the sale deed dated 4th 
January 1909, and is it valid and 
operative at law ?” The learned 
Judge, on a careful consideration of 
the evidence adduced in the case, 
Came to the conclusion, as to the 
first issue, that the alleged will was 
not proved; in his opinion it was a 
fabricated document. On the 3rd 
issue he held that the sale deed 
Ex. 55 was valid, the consideration 
recited therein was paid, and the 
sale was justified by legal necessity. 
He therefore dismissed the suit. 

Against the decree Bai Suraj has 
brought this appeal. The first and 
main question discussea before us 
was whether the lower Court hud 
erred n holding that the document 
Ex. 35 was not duly executed by 
Bhavsang. This document purports 
to bear the attestations of ,eleven 


persons including that of the writer 
Dhanji. Four of these persons are 
said to have died since its execution. 
Of the seven survivors, three have 
been examined as witnesses, Exs. 34, 
(the writer), 47 and 48. This 
evidence which was disbelieved by 
the lower Court, has been very fully 
discussed before us. 1 agree with the 
learned Judge in holding that it is 
not proved that Ex. 35 was executed 
by Bhavsang ; in my opinion Ex. 35 
is a suspicious document. It is mate¬ 
rial to note that Bhavsang had not 
requisitioned the services either of 
Dhanji or of any of the ten persons 
who are said to have attested Ex. 35, 
when he executed his first will Ex. 21, 
the genuineness of which is not 
disputed. Dhanji (Ex. 34) admits that 
he is not a professional writer ; that 
he was not a friend of Bhavsang ; 
that he had not written any other 
document for Bhavsang ; and that he 
gets his own valuable documents 
written by other persons. Witness 
Raising (Ex. 47) is plaintiff’s nephew. 
Neither his evidence, nor that of 
Bapubhai (Ex. 48) is such as to 
inspire confidence. I see no reason 
to reject the lower Court’s estimate 
of this evidence. The iearnsd Judge, 
moreover has compared the alleged 
signature of Bhavsang on Ex. 35 
with his genuine signatures on Ex. 21, 
and in his opinion “a delibe¬ 
rate attempt is made to put the 
signature of Bhavsang Dala” on 
Ex 35. I have also made a 
similar comparsion. I should, how¬ 
ever, prefer not to hazard a 
definite opin on on the point; for, as 
a mode of proof mere comparison of 
handwriting is inconclusive. But 
ll does seem to me that the signature 
to Ex. 35 is a laboured one, and the 
formation of some of the letters (more 
particularly (n ^ a ) occurring in the 
signature is different from the form¬ 
ation of the same letters in the 
genuine signatures. I have rend both 
the documents. Ex. 21 and Ex. 35. 
The tone of the letter is throughout 
apologetic. No acceptable story is 
placed before t'he Court to explain 
why Bhavsang so completely undid 
in December what he had deliberately 
done in the preceding June. And 
it is permissible to expect that if he 
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bad really changed his miyd, lie 
would either have destroyed the 
first will, or at any rate got the later 
will also duly registered, 

It has however, been contended on 
bebail' of the appellant that this 
document Ex. 35 was referred to in 
certain documents as early as in 
the year 19CP, and that that fact 
renders its genuineness highly pro¬ 
bable. Reliance was placed on a 
notice given on January 22nd, 1909 
by Plaintiff to Bai Man and others, 
and on certain Farkhats (Releases) 
said to have been executed by the 
two ladies in or about June 1909. As 
for the notice, Ex 39, Bai Man in her 
reply (Ex. 40) dated January. 29, 1909, 


denounced the statements made 
therein as false, and asserted that" 
Bhavsang Dalabhai on the date the 
4th of June in the year 1908 made 
a registered will for my benefit and 
declared me to be the owner of his 
entire immoveable and moveable pro¬ 
perties.” That will had depriv.-d his 
agnates of all hope of succeeding to 
his estate. The effect of tb© docu¬ 
ment Ex. 35 and the Farkhats was 
to rehabilitate them. There is some 
evidence in the case that no good 
feeling existed between them and 
Bhavsang There was sufficient 
interval of time between the 4th of 
June 1908 and the 22nd of January 
1909 for the fabrication of Ex. 35, if 
indeed one was minded to do so. The 
fact, therefore, that it is referred 
to in the notice Ex. 39 does not 
establish its genuineness it only 
makes its genuineness probable. 

The same remark applies to the 
Farkhats. But the original Farkhats 
are not forthcoming, and evidence 
as to the circumstances in which 
they were executed is wanting. Bai 
buraj says in her exaraination-in- 
chief (Ex. 36); ‘‘Farkhat was not 
made. I did not go to the Registry 
Office. Madhavsang Daji got the 
.release. I do not remember whether 
I signed the Farkhat. I do not 

FaThJ he M fc ^ e character of the 
Jbarkhat. Madhavsang might have 

got the Farkhat-for Man. R. B 
Ma ji read out the Farkhat." The 

h^ r R b - at A,f ld -° fc ve been oxecuted 
by Bai Man in Plaintiff’s favour is 

not put in, even though it was called 


for in the lower court, for theL earned 
Judge observes; ‘T asked in vain 
about the original Farkhat but some 
good serse prevailed in not producing 
it in court as its genuineness is open 
to gnve doubts.” And he adds that 
it is not proved that effect was given 
to the Farkhats. The defendants, 
however, clearly referred to the 
Farkhat in their written statement; 
and they produced and putin a 
certified copy (Ex. 22) of one of these 
Farkhats. ft is clear therefore that 
some attempt was made in or about 
June 1909 either to bring about a 
settlement of the jiffc-rences existing 
between the two widows, or to create 
evidence in support of the document 
puporting to be the later will of 
Bhavsang. Bai Man being dead, 
her evidence is not available. Plain¬ 
tiff professes not to know anything 
about it. In these circumstances it 
is not possible to ascertain the whole 
truth about these Farkhats. The 
only importance, however, which I 
can attach to them is that they 
make the genuineness of Ex. 
35 probable; and I have taken that 
fact into consideration. It was also 
urged on plaintiff’s behalf that 
she had been in possession of a con¬ 
siderable portion of her husband’s 
estate, a circumstance inconsistent 
with Ex. 21 and consistent with Ex. 
35. But here also the evidence is 
both meagre and indecisive. 


I therefore agree with the Trial 
Court in holding that the alleged 
Utter will is not proved. 


wuiucii nuwe/er still lies 

the 2nd defendant to estab ish tho 
facts which would justify the alien 
tion under which he claim*. The ss 
(^x. d 5) was made not jointlr I 
the two widows, but by Bai ' M; 

H n * ith r nlle S«d nor pr 

ved that Ba 1 buraj had consent. 

t0 „V' e alwnation therefore 
not binding upon her. “On the pri 
ciplo of joint tenancy with survive 
ship, no alienation by one wide 
even though she is the Manager 
the time, can have any va’idi 
against the rights of the othe 
without their consent, or an establis 

wWh CeSS i t7 a J i - sing itl circUlT *$tan C 
which rendered it impossible to se 


42 Bombay Bai Suraj t. Jijibhai (Coyajee, J.) la25 


f6r consent." (Mayne Hindu Law 
and Usage, 9th Edition Section 554. 
See also Bfugicanleen v. Myna 
Bnee (l) Sri Gnjopati Radharnoni vs. 
Pusapati (2). The alienee, however, 
relies on the provisions of the will 
Ex. 21 as justifying the alienation. 
In my opinion, the provisions of that 
will—they are set out above—confer 
an absolute ownership of the estate 
upon Bai Man It must now be taken 
as settled that the view that under 
the Hindu law, in the case of im¬ 
moveable property given or devised 
by & husband to his wife, the wife 
has no power to alienate unless the 
power of alienation is conferred upon 
her in express terms is not sound. 
If words are used conferring absolute 
ownership upon the wife, the wife 
enjoys the rights of ownership with¬ 
out tneir being conferred by express 
and additional terms, unless the 
circumstances or the context are 
sufficient to show that such absolute 
ownership was not intended Bhaidas 
Shivias v. Bai Gulnb (3). In this case 
neither the co-itext nor the circums¬ 
tances are sufficient to show that ab¬ 
solute ownership was not intended to 
be conferred. The provision that “ I 
fully empower Bai Man to deal with 
any property if it becomes necessary 
to do so, in any manner she may 
deem proper by way of effecting a 
mortgage, sale, charity etc.," rather 
emphasises but does not curtail the 
grant of absolute ownership. The 
insertion of this provision expressly 
conferring on Bai Man a power of 
alienation can be explainrd on the 
ground that it may well have been 
that whoever drew the will held the 
view that words of absolute gilt in 
favour of a Hindu wilow were nut 
sufficient in themselves to confer a 
power of alienation also (see Bhaidas’ 
case (I). Here we have a power ex¬ 
pressly conferred. The case is :hus 
distinguishable from that of Jumna las 


(11 11866-67)11 M. 1 A. 487=9 W. R. I’.C. 
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C. L. J. 311 =26 C. W. N. 129 = 15 Ml.W, 
412 = 42 M.L. J. 385 = 30 M. L. T. 149. 
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v. R tmaular Pan'ley (4) where the 
materfal provision in the will was 
expressed in these words :—“ In case 
of proper necessity she. as mv repre¬ 
sentative. is at liberty in every res¬ 
pect to transfer the property by sale 
or mortgage." Those words clearly 
restricted the donee’s power of alie¬ 
nation and confined it to *' proper 
necessity.'. The language used by 
Bhavsang was entirely different ; in 
my opinion he intended to confer on 
Bai Man an alienable interest in the 
property ; her power to alienate was 
not limited to necessary purposes. In 
this case, moreover, the Subordinate 
Judge was satisfied upon the evi¬ 
dence adduced on behalf of the alie¬ 
nee, that the sale in h:s favour 
was made to meet a valid neces¬ 
sity. Bhavsang does net appear to 
have possessed much available cash 
at any time. In 1894 he raised the 
sum of Rs. 5799 by mortgaging other 
properties ; he was not able to satis¬ 
fy the debts until 1906 ; and even 
then r.e was only able to do it by sell¬ 
ing the property to the mortgagee 
himself. A redemption decree ob¬ 
tained by him in July 1907 with refe¬ 
rence to another property remained 
unsatisfied at his ueath. Ho died in 
December 1908 leaving the mortgage 
now under consideration unredeemed. 
It is proved by witnesses on both 
sides that after his death Bai Man 
performed the necessary funeral rites 
and ceremonies in a manner befitting 
his rank ar.d social position as he 
had directed her to do. To satisfy 
ner husband's debt, and in order to be 
able to perform those ceremonies, she 
sold the property in suit to defendant 
No. 2, five days after Bhavsang’s 
death. It is so recited in the sale- 
deed (Ex. 55) and the truth of that 
recital is established by evidence. 
The sale was , conducted openly ; for 
plaintiff says that she was invited to 
sign the conveyance (Ex. 36). The 
payment of consideration is proved 
by witnesses who according to the’ 
Julge who had seen them were “ res¬ 
pectable persons," and whom he be- 
leives. The learned Judge has given 
sufficient reasons for holding that 
there was legal necessity for the a'lie- 

(4) [1905] a? All. 364 = (1904) £A. W.JN. 278= 
1 A. L. J. 709 
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nation, and that consideration was 
paid for it. I agr< e with his reasons 
and conclusions, and would add that 
the fact is not without its signifi¬ 
cance that plaintiff remained acquies¬ 
cent for nearly, twelve years, al¬ 
though sbe knew of the transaction 
when it was carried out. 

For these reasons, I would confirm 
the decree and dismiss the appeal 
with costs. 

Fawcett, •I.-I concur in dismiss¬ 
ing the appeal with costs for the rea¬ 
sons given in the judgment just deli¬ 
vered by my learned brother. 

I would only add a few remarks. 
I thir.k the contents of the alleged 
will (Ex. -5) clearly point to its being 
a got up document, in the absence of 
any adequate explanation for the tes¬ 
tator’s so soon changing his inten¬ 
tions in this way. It is extremely 
unlikely, for instance, that, after 
executing a registered deed of gift 
in favour of the girl Bai Girja, whom 
he had brought up from in-'ancy, he 
would, just 6 months later, try to nul¬ 
lify that gift, in the way Ex. 35 does. 
No reason is even suggested for his 
wanting to divest Bai Girja of what 
he had given her; and the plaintiff, 
Bai Suraj, aumits in her deposition 
that Bai Girja, and after her death 
her son Mohan continued in posses¬ 
sion of the laud and house that had 
been gifted to her. 

The provision in Ex. 35 for Bai 
Man getting more property than Bai 
Suraj was no doubt inserted, in an 
attempt to avoid suspicion. 

The recitals in the Farkhat passed 
by Bai Suraj to Bai Mud (Ex. 2J) as 
to the execution of the later will by 
the deceased are really admissions in 
favour of the maker of them, which 
are inadmissible in evidence under 
S. 21 of the Evidence Act The cor¬ 
responding Farkhat alleged to have 
been passed by Bai Man was not pro¬ 
duced in the lower Court, though the 
Subordinate Judge says be pressed 
for its production. Though it was 

■ produced by the pleader for the appel¬ 
lant at the hearing of the appeal, no 
sufficient reason appears for our al¬ 
lowing it to be now put in evidence 
under Order 41, rule 27, Civil Proce¬ 
dure Code. But, even assuming that 
it contains similar recitals as to this 

BvCKHtFi'* 
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will, I do not think (in view of Bai 
Man's reply to plaintifi’s notice, 
Ex. 40) that such recitals could be 
treated as a genuine admission by 
her of tbu authenticity of the will. 
In compromise, or attempted com¬ 
promise of that kind, each side natu¬ 
rally sets forth its case, without its 
following that the opponent admits 
the truth of it. 

I concur with my learned Collea¬ 
gue in thinking that the will Ex. 21 
conferred an absolute estate on Bai 
Man. with full powers of alienation, 
Ido not think the words “ if it be¬ 
come- necessary to do so " can pro¬ 
perly be read as restricting this 
power to the case of “legal necessi¬ 
ty ” under Hindu law. That is oppo¬ 
sed to the use of the word “ fully " 
“ empower,” and to the consideration 
that the entire clause would be un¬ 
necessary. if that was the testator’s 
real intention. Again the use of the 
word “ charity ” indicates that the 
testator intended even to allow a gift 
of immoveable property by way of 
charity, a case which does not fall 
under the ordinary powers of a Hindu 
widow to alienate for legal necessity. 
This also differentiates the case from 
that at 27 All. 364. which (besides 
qualifying the word *' (necessity ”) 
gave only & power to sell or mort¬ 
gage. The words “ if it becomes ne¬ 
cessary to do so,” in my opinion, 
were merely intended to bar aliena¬ 
tions for which there are no reason¬ 
able grounds. They are based on the 
ordinary aversion of an owner to 
alienate, unless it is necessary to 
do so. 

In any case, I agree with the find¬ 
ing of t..e lower Court that there waB 
‘ legal necessity ’ in the present case. 
The deceased’s will shows his an¬ 
xiety to have his fune-al ceremonies 
properly performed, and I entirely 
concur with what my learned brother 
says on this point. 

Appcai dismissed. 
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Macleod, C. J., and Shah, J. 

Gar,pati Gopat Risbud— Pi iintitt'— 
Appellant. 

T. 

Secretary of State — Defendant — 
Respondent. 

F. A. Nc. 4.34 of 1920, Decided or. 
1st April. 1924. from the decision of 
Joint Judpr, Thana, in Civil Suit 
No. n of 1916. 

Tirm* rf K buliai to Goiernm< > ”t 
mutt co firm to custom n fjt os Qlt>r»d &// 
Bombay Act 1 of i860, Ss.8? Q’>d 88. 

A Khot’a ir.'erest ir the kh ti village is 
limit*d, rot abs lute. He p s esses in some 
measure a proprutary ri^ht. He s a* occu¬ 
pant with ell rights and liab lilies affect eg 
such a 81 tus. 1 be Kh*t ins to secure to 
Government ti e piyment 01 the village re¬ 
venue, wbi e the vil*ge a ds which he hjs 
to mirage in accor ance witu the resvetio s 
ment oned in the kabutiat fall under ttree 
di8.ii ct items, nr.—( 1 ) Dharekai lands the 
tenants of which lave a transf* ruble aid 
beritabo right pa>ing Dharu alone to the 
Khot, (?) K ot r. ebat lands w hich are in ti e 
hands o: permanent o cupa cy tenants or 
tenants witu less perma ent right paying 
Feyda t> the Kbot aLd tie G •vernment 
assessment a d (.)) K .oti Kbasgi • lauds, pri- 
va e lands in the possess on o. the Knot ot 
'vhich he ccu make sach use as he'pltasis. 
^ ith iegar 1 to Kh t nisbat lmds th* r ght 
of the Ki ot to exact rer t o.* Faydn in a dit.on 
to the a stssment is I mittd b> the K.buliat 
which is in accoida ce with the dec s o 1 o: 
the Goven ment Officer, fixine the den.a d of 
the Knot on his tenauts u^cier S. 38, Bomb y 
Act J cf 1865. • tP. .15, C. 2, P. 46, C. 2.J 

Kin ts in ti e district of Kolab 4 are he'eii- 
tary la m ?rs of the raver ue a .d are ouiitlcd 
to li« Id their villages as Kho.i on their e tir¬ 
ing every year iuto the cubto.nary Kabjliat*. 

IP. 46. C. 1.) 

If the Goverrment wish to imioto up*>n 
the K I ot a mw form of Ktbuliat tuey must 
not ii fr nge the customary rigbtao ttie K iots 
excep t as aitcred b} S. 38 o i Bombay Act I 
011865. 

A Kl ot o f a village in the Kolabi Di«tr ct, 
at fir t U8*d to pips annual Kabul ats to 
Governn ent in the ferm which wan then in 
use. Go%eri inent offend, in 1915-16 to tho 
p/cii t.ff, aha >uli..t in another form w h ch co •- 
tamed s-'veia now clauses. Clause 6 empow¬ 
ered a p rmai ent tcna.it ol Khc t nisbai laud (o 
comp* 1 tho Khot cither to consent to a tram- 
ier or t j take up t .e lai d h m-elf. Clause 8 
requued the K ot to ke p tne Uud at the 
diaioaal oi a Dharekari w o bal d 3 rieci. 
Clausa 21 v ordeo an biguously. As the Khot 
ebjee id to ^ as t o Kabiliat in the new loan 
the Goveri tl ent atta-bei t..e Kh.ti village. 

Held :—Ti at the Khot was justified in re¬ 
fusing 10 8 g a Kabuliat which co. tamed aiy 
one oi sucii objectio..ab.o clauses, viz. 6 and 8 
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wh ch were in iofriogemnt of the cus'omary 
right of the Khot ani t at t ie attachment 
01 the vil age f r refusi ng such a Kibalat 
wa*. therefore illegal a d the Klut was 
entitled to mesne j rofi.s and dama'* s. 

IP. 47, C. 2.J 

K. !I. Kelkar and P. A. Baat —for 
Appellant. 

H. C. Kijjajee \rth S . S. Patlcar , 
Govt- Plea !er — for Respondent. 

Macleod, C. J.—The plaintiff in 
this suU is the hereditary Khot of 
Maluka in the Taluk* of Mangaon in 
th* District of Kolaba. From the 
year 1*65 until 1914 the Khot of this 
village signed in each year a Kabula- 
yat- in favour of Government in a 
particular form. Jn 19IT> the Govern¬ 
ment presented a r/w form of Kibu^ 
layat for the Khot’s signature, and 
on his refusing to sign, the village 
was attached thus necessitating the 
filing of this suit in which the plain¬ 
tiff prayed as follows: — 

A (11 Tho p!a n iff in the raoacPy as a Khot 
bas a p r.naueut right of h >1 hug thj village, 
of making recoveru s m accor ia ice with tho 
Man* al p actice tnd 01 management. It is 
neither ncc sia y i o* law fu to . orapol him to 
pa s a Kabu ayat of any de«cripti *n whatever. 

(2) The condition obj c oi »o in the stite- 
ment hereto aunetei » annot be asked f>r in 
wr t nc in the K »bu yut. 

(3) The atia hmm t >f tho Khoti v : l age 
effected beciusc t e 1 la nt ff d d 1 ot pa .3 a 
Kabu yat in writ'iig aske 1 for by t .0 do- 
fenua »t for tbe ye^r 1915-1916 is uut egai aDd 
the Ooveroment have no rig .1 t> m ke recov¬ 
er cs from ai y of the cuitivato.s of Khot 
ms J at lards. 

B Ancrders on Id be passe 1 as mentioned 
in sub clausii 1, 3 an 1 3 o. cla ue A ani the 
dtfe dint sho ill be r« srauel l»y a po *ma- 
ne-.t injunct on fr. m a.imn ;o t ie coutrrtry 

C. Tbe pamtiff" damages of Hs. 317 2-8 
for the year 1911-1916 a id interest thereon 
a.0-12 0 per invn<em ml re.eipt s .ouid be 
cr ered to be 1 a d by t ie d fen am* and all 
k nd of future mes .e pr fns uue should bo 
oroerel to be pud by the Go/ernmOut. 

Toe defendant in ais written state- 
merit denied that the plaintiff had a 
permanent right to hold the village. 
He contended that the plaintiff wis a 
farmer of the revenue and the con¬ 
tinuance of his holding depended 
upon his executing and observing 
such agreement as defendant might 
from time to time require him to 
accept, and upon his obeying such 
oriersasd fendant might p*ss with 
a view to the good administration 
of the village and in the interests 
of the community. 
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The main point of difference bet¬ 
ween the parties was that the plain¬ 
tiff contended that he was not obliged 
to sign any for.n of Kabulayat at all, 
while the defendant contended that 
the plaintiff was bound to agree to 
any Kabulayat which the defendant 
might require him to sign. 

The various issues raised on the 


unobjectionable provided there were 
added such exact definitions of techni¬ 
cal terms and more explicit language 
was used as appeared desirable in the 
light of the judgment of the Court. 
The result of the finding on that 
i-sue apart from all other questions 
was that t • te plaintilFs suit was 
dismi-sed, each Dirty to bear his 


pleadings appear at page 6 of the 
print but for the purpose of the judg¬ 
ment it will only be necessary to refer 
to is>ue three. 

It should have been perfectly ob¬ 
vious to both parties that each was 
contending for more than he would 
be able to prove. The result has 
been that the record has been burd¬ 
ened with a va-ff number of docu¬ 
ments which would otherwise hare 
been irrelev int and the learned Judge 
in a most exhaustive judgment felt 
himself compelled to relate once more 
the whole history and the incidents 
of the Klioti tenure. This case bears 


own costs. 

The pi ll tiff has appealed aDd 
certain cross-objections are filed by 
the defendant. but the- attitude of 
the plaintiff is now under the advice 
of his pleader far different from that 
which was taken in the plaint and 
persists 1 in throughout the proceed¬ 
ings in the lower Court. Mr. Kelkar, 
on behalf of his client, is agreeable to 
obtain a declaration that the plain¬ 
tiff is a permanent hereditary farmer 
of the villege of Maluk the hereditary 
right being dependent on his passing 
a Kabuiayat every year containing 
under orders of Government with a 


a curious resemblance to tho Amb- view to the bettor administration of 


doshi case in which tho Appeal Court 
decision is reported in 3<* Bom. 290. 

Tbe plaintiff asserted a right to 
revert to the Mamul Vahiwat in \892 
on the expiry cf the period of the 
settlement and as the learned Judges 
of the Appeal Court remarked that 
that question depended entirely on the 
construction of Ss. 37 and 38 of Act I 
of 1*65 and Ss. 102-106 of the Bombay 
Land Revenue Code, and wnile ex¬ 
pressing their admiration of the dili¬ 
gence and ability of Mr. Tipnis in his 
judgment cf over seventy printed 
pages, confined themselves to con¬ 
sidering whether the plaintiff’s claim 
to be entitled to revert to the Mamul 
Vahiwat was jastified on a proper 
construction of those sections. 

In the appeal before us Mr. Kelkar 
has accepted tbe findings of fact by 
Mr. Saldanha and has confined his 
arguments to the question arising on 
the third issue dealing with the main 
contention referred to above, which 
ran as 'ollows : - 

41 If tlio plaintiff s bo m-i to pass a Kibila- 
what stiouli be its terms ai p esont? 
Whatnndifica io b, if any, should be male 
in the clam es of tho K«bu ayat set out in the 
Appoodu to vho plaint" y 

The answer given by the Judge 
was that the Kabuiayat finally sanc¬ 
tioned by Government was found 


the Khoti village. 

It follows that tho only question 
we have to determine in this appeal 
is whether the Kabuiayat presented 
b, the Government in the year 1915- 
16 was one which the Khot was bound 
to accept. In order to determine 
that question ae have to remember 
that this Khoti tenure is a customary 
tenure which dates back from the 
time of the 18th century or earlier,* 
and that its incidents as prescribed 
by custom are nowhere defined and 
differ in different villages. ” e are 
n »t aware of the origin of the tenure 
but it was probably due to the diffi¬ 
culty experienced by the Government 
of the tune in collecting the revenues 
of the villages in the Konkan. Conse¬ 
quently the Government entered into 
agreement with certain persons that 
tney should collect the revenue, but 
to what terms the original farmers 
agreed, we are not aware except that 
the agreement was to be according 
to tbe custom of the count.y. When 
the British Government took posses¬ 
sion of the Konkan abcut the year 
1818, agreements wore entered into 
between the Government and tho 
farmers or Khot3 with regard to the 
payment of the assessment by the 
Khot to the Government. At first 
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the agreements merely stated that 
the Khot was responsible for the 
assessment since th<= main object of 
the Government was to secure for 
themselves the land revenue of the 
village. Later on in order to provide 
for the due administration of the 
village and to protect the tenants 
against the exactions of the Khots. 
it was found necessary 'o amplify the 
tern s of the agreement but the fact 
remained that it became an establish- 

t d custom for each Khot to enter 
nto an annual agreement with 
joverninent. In i 860 Bombay Act T 
lof I8h5 was passed. That Act pro¬ 
vided for the survey, demarcation, 
assessment and adinin.stration of 
'lands held under Government in the 
districts belonging to the Bombay 
presidency, and thereafter this parti¬ 
cular village was brought under the 
new revenue survey, s. i»7 and 38 of the 
Act were particularly applicable to 
Khoti villages. S. 37 directed that 
whenever in the Ratnagin Col:ec- 
torate and certain Talukas in the 
Thana Collectorate the Survey Settle¬ 
ment was introduced into the villages 
or estates held by Khots, it should 
be competent for the Superintendent 
of Survey or Settlement Officer, with 
the sanction of the Governor in 
Council, to grant the Khot a lease 
for the full period for which the 
Settlement might be guarant led. in 
place of the annual agreements under 
which such tillages had hitherto been 
held, and, further, the provisions of 
S. 36 in respect to the right of per¬ 
manent occupancy at the expiration 
of a settlement lease should hold good 
in regard to those villages or estates. 
S. 88 said : 

“ It 'hall a ! i>o be competent to sucli officer, 
with toe sane ion of the G ver i or in C< until, 
to fix the dema ds of the Khot on t e teua t 
at the time of th“ general survey ol a di>tr it, 
and the terms thus fixed shall hold go d for 
the leriod for which the seiter.ent may bo 
sanctioned. 

But this limitat on of demand on iho teuant 
shall not confe. on him auy right of truuf.r 
by sale, mortgage or otherwise, where such 
did not exi t b fore, aid shall t ol allect the 
light of the Kh.t to the reversion of a'! lands 
resigned by his tenant during the cur.enc/ 
of the gei oral lease. " 

No lease w is granted by Govern¬ 
ment under S. 37 to the Khot of 
Maluka, but thereafter the annual 


Kabulayat which was signed by the 
Khot defined exactly the demands 
which the Khot could make against 
his tenant-. It will be sufficient for 
me to say that the lands in the village 
are either Dharekari or non-DLare- 
kari. Dharekari imds are in the 
occupation of tenants havinc pT- 
manent heritable . and transferable 
rights paying to the Khot the 
Government assessm nt only. Non- 
Dharekari lands are generally spoken 
of as Khoti land< which are either 
Khot-nisbat or Khoti-kh&'gi. Khot- 
nisbat lands may beheld by perma 
nent tenants who have hereditary 1 ut 
not transferable rights, or by non-per¬ 
manent tenants, all of whom pay to 
the Khot in addition to the assess- 

• 

ment Fayda which is fixed according 
to the terms of the Kabulayat. Khoti- 
khasgi lands are the private property 
of the Khot either by being entered 
in his name in the original survey, 
or by acquisition since the survey 
by purchase or other lawful transfer 
otherwise than in bis capacity as 
Khot, or by being brought into culti¬ 
vation at the Khot’s own expense 
though entered in the original survey 
in the Khot nisbat Khata. It is 

important to note that with regard 

to those lands which came 

within the description of Khot- 

Ni-bat land the right of the Khot to 
exact rent or Fayda in addition to the 
assessment was limited bj the Kabu¬ 
li yat which was in accordance with 
the decision of the Government 
Officer fixing the demand of the Khot 
on his tenants under S. 38-of Act I 
of 18bo. Ti erefore on the one hand 
the Government secured to them¬ 
selves the piyment of Juina by the 
Khot according 0 the amount fixed 
in the Kabulayat for the Khot was 
liable to pay that amount whether he 
could collect it from his tenants or 
not. On the other hand tie tenants 
were protected from the demands of 
the Khot by the restrictions placed 
upon him by the terms of his Kabu¬ 
layat. Priar to 1865 these demands 
were fixed by custom which varied 
in different villages with the result 
shat the custom being variable com¬ 
plaints were common anongst the 
tenants that exactions were levied 
which were not sanctioned by custom. 
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On the other hand the Khots com¬ 
plained that the tenure of the Mamul 
Vahiwat had been unduly restricted 
by the operation of S. 38 of Act 1 of 
>865. But- in my opinion the Kabula¬ 
yat which Government asked the 
Khots to sign was bound to conform 
to custom except as altered by that 
section and subject to that condition 
the Kbot would be obliged to sign 
the Kabulayat. If the Government 
presented a new form of Kabu¬ 
layat which contained terms not 
prescribed by custom or by Statute, 
then the Kbot might refuse to sign, 
and it would depend upon t.<e deci¬ 
sion of a higher authority whether 
such refusal was justified or not. 
Consequently the only point in this 
case which it is necessary for this 
Court to decide is whether the plain¬ 
tiff Khot was justified in refusing to 
sign the Kabulayat of 1915-16. It 
appears to me very clearly that claus¬ 
es and 8 of the new Kabulayat do 
not conform to established custom, 
are not justified by S. 38 of Act I of 
1865, and restrict the rights of the 
Kbot in a manner which is tot per¬ 
missible. I may also draw attention 
to clause 21 which as far as I can 
gather first deprives the Khot of any 
right to claim compensation or to 
make any demand in the case of Khot 
nisbat lands which may be acquired 
under the Land Acquisition Act for 
public purposes, though the latter 
half of the clause might appear to 
allow him compensation in such a 
case if he could prove the loss of 
any rent or profit to which he would 
have been entitled by reason of a 
vested right but for the acquisition. 
In any ev«.nt it would not be safe for 
the Khot to accept a clause drawn 
in such an ambiguous form. Clause 
6 is extraordinarily badly worded but, 
apart from that, according to its 
terms a customary tenant of Khoti 
land who could not transfer without 
the consent of the >• hot, provided he 
had made improvements and prepared 
the land at bis own costs was em¬ 
powered to compel the Khot either to 
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of the Khot. It has been established 
by custom that a permanent tenant 
of Khot-nisbat land cannot transfer 
without the consent of the Khot. The 
Khot was asked to agree to a condition 
that once such a tenant bad improve- 
ved bis land, he would be entitled ta 
ask the Khot to consent to the trans¬ 
fer and in the case of the Khots refu- 
s l to compel him to pay up the 
amount spent on the land and take up 
the land. We thin k the introduction 
of that clause alone justified the Khot 
in refusing to sign the Kabulayat. 

Then under clause 8 in the case of 
desertion of his land by Dharekari. 
the Khot was asked to agree that how¬ 
ever long the desertion might be, he 
could keep the land at bis disposal 
and ift case the Dharekari returned 
restore it to him. In the case of 
desertions of land by occupancy 
tenants the Khot was asked to 
agree that he should restore such 
land to the occupant if he return¬ 
ed within twelve years. The result 
of that clause being accepted would 
be that in the case of deserted lands 
the Khot would be unable to arrange 
for their proper cultivation by the 
tenants. He would have constant 
difficulties, as in the case of Dhara 
land the Dhareksri would always be 
able to return at any time and 
demand back the land, and with 
regard to occupancy lands until the 
expiry of twelve years the occupant 
would still be entitled to demand back 
the land. That clause again in my 
opinion infringes the customary right* 
of the Khot, and its inclusion in thel 
Kabulayat justified the Khot in re¬ 
fusing to s gn. The corresponding 
clause in the old Kabulayat stated 
that in the case of a Dharekari or a 
tenant of Khot-nisbat land abscond¬ 
ing or dying without leaving an 
heir the Khot should make a report 
to the Mamlatdarand then await the 
passing of orders in regard to the 
taking of steps for the cultivation of 
such land and in regard to the pay¬ 
ment of fixed assessment to Govern¬ 
ment. 


consent to a transfer or to take up 
the land himself after paying the 
amount paid for improvements and 
preparation. That clause is a distinot 
infringement cf the customary right 


Much has been said about clause 
16 in the old Kabulayat which has 
a very curious history. It runs as 
follows : Clause 16: Litigation is at 
present going on in the High Court 
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regarding Khoti rights, decision will 
be given tLere, a Vahiwat should be 
introduced in accordance therewith in 
our villages. Until then it has been 
agreed that the terms mentioned in the 
clauses 1 to 1 will be observed". The 
case referred to there is what was 
known as the Ambegaon case in which 
the suit was hied in 1807, was decided 
by the lower Court in lSt>9, and even¬ 
tually terminated m the High Court 
by a compromise decree in 18 3. Lver 
since then the clause has be*n- con¬ 
tinued in the annual Kabulyat signed 
by Khet, neither party apparently 
attaching any importance to it. The 
plaintiff now claims that the Govern¬ 
ment were bound to offer him a Kabu- 
laya t in terms of the settlement arriv¬ 
ed at in the Ambegaon case* The 
same question was exhaustively argu¬ 
ed in the Arnbdosi case, but as the 
plaintiff said he did not insist on the 
retention of the clause in the Kabula- 
yat. the appeal Court oirected it to be 
deleted. Mr. Saldanha held that the 
defendant was bound to apply the 
agreement underlying the so called 
Ambegaon clause in the Kabulayats 
passed from 1869-70 onwards, but any 
claim on it was time-barred and no 
estoppel arose thereby. When every 
year the Government in effect renew¬ 
ed the agreement limitation would 
run from the date on which the Kabu- 
layat was signed and the demand of 
the plaintiff in ibis respect would re¬ 
ally be a demand for speciric pertorm- 
ance. The compromise decree was to 
the following effect:— 

"Paries title suitagee '.bat a decree be 
pas'ed p ovulm^ tl a; th? old tocai.ti» oi the 
lands fciite «d iu the auLcx d (t^ument sha 1 
have i oi»-tr*»nsftrable occujaocy rights as 
there n entered a.io \h.t me test o; ibe ita.e- 
ment recoided shall bo liuoing on the | anus. 
Each paity to b^ar his own c.sis through¬ 
out." 

The statement recorded was a state* 
ment showing that privileged custo¬ 
mary tenants in tli Ambegaon vil¬ 
lage were to pay •• Urdhel" t. e. half 
share of the produ e of ihe rice lands 
and Bagay at lands, and “ Tirdhei " or 
one third share of the produce of 
Warkas lands. In the first place there 
was no decision of the Court deier- 
minii g the rights cf the Khots and 
the Gon trnir.cnt, so in any event 
Government were not bound to ex- 
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tend the Kabulayat arranged for in 
that particular case to other villages. 
Ip the stcoi d place, the rights cf the 
Ivhot tj demand the rent from the 
tenant was Dxed by the provisions of 
Act I of 1865 and it is 'doubutlul whe- 
tli>-r in the absence of any agreement, 
any other terms con d be arrived at 
between the Khot and iho Govern¬ 
ment. In our opinion therefore the 
fact that this ciause remained in the 
Kabulayat could not bind the Govern¬ 
ment to enlarge the lights of the 
Khots against the tenants beyoud 
what was fixed by tae Government 
officer under S. 33 of that Act. So 
there was no necessity for the con¬ 
tinuation of this clause in the Kabu¬ 
layat which the Knot had sign It 
follows then that the Government are 
bound to present a Kabulayat in the 
old form lor the plaintiff’s signature 
an 1 on his signing it he will be enti¬ 
tled to recover possession of the vil- 
L.go. It seems to us to be regrettable 
that in so many of these cases in 
which i dispute has arisen between 
the Khot and the Government, the 
issues hare b*en unnecessarily elabo¬ 
rated. The first declaration in the de¬ 
cree we shall now pass is one which 
could have been formulated without 
the netd for a protracted hearing, and 
without having to exhibit so vast a 
numoer of docurnei ts, whih the rights 
and liabilities of the Khot are so 
clearly stated in the old Kabulayat, 
that I cannot see myself why ‘here 
was ai.y necessity for Government to 
introduce a new form since there is no 
indication before us to show bow the 
conditions of the tenants could be im¬ 
proved by »he new Kabulayat, or 
generally what benefit would enure to 
any one concerned. It was suggested 
that the area under cultivation in 
some of the villages was being reduced 
and cultivators miglit bo induced to 
return if the terms of the Kabulayat 
were altered, out it is difficult to see 
how any of ilie now terms to which 
•ve think the Khot wentitled to ob- 
jict, can possibly ben-fit either Go¬ 
vernment or ta3 Khot or the culti¬ 
vators. Tne relationship between tne 
Knot and the Government, to my 
mind, is perfectly clear. As stated in 
Mr. Candy’s report it is indubitably 
established that a Kffot's interest iu 
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his village is limited, not established 
that a Khot’s interest in his village is 
limited, not absolute ; he possesses in 
some measure a proprietary right; in 
fact he is an occupant with all the 
rights and liabilities affecting suoh 
a status. The Khot has to secure to 
Government the payment of the vil¬ 
lage revenue, while the village lands 
which he has to manage in accord¬ 
ance with the restrictions mentioned 
in the Kabulayat fall under three 
distinct classes. These .are (1) 
Dharekari lands the tenants of which 
have a transferable and heritable 
right paying Dhara alone to the Khot; 

(2) Khot-nisbat lands which are either 
in the hands of permanent occupanoy- 
tenans or tenants with less perma¬ 
nent right paying'Faida to'the Khot 
and the Government assessment; and 

(3) Khoti Khasgi lands, private lands, 
in the possession of the Knot of 
which he can make such use as he 
pleases. That being the case there 
was no necessity whatever to elabo¬ 
rate any further the terms of &e Kabu- 
layat. If the Government wish to 
impose upon the Khot a new form of 
Kabulayat they must oonform to the 
conditions which we hare laid down. 
They must not infringe the customary 
rights of the Khots. The result is that 
the decree under appeal is reversed 
and it is decreed as follows 


Declare that the plaintiffs are here¬ 
ditary farmers of the revenue of their 
Khoti village in suit, aod are entitled 
to hold the village as Khoti on their 
entering every year into the custom¬ 
ary Kabulayat. They were not bound 
to execute Kabulayat A as it contains 
clauses whioh the Khot was not bound 
to aooept. The attachment of their 
village in consequence of their refusal 
to sign the Kabulayat in suit is illegal 
■and they are entitled to have the 
attachment raised and to reoover from 
the defendant damages from the date 
of ®f 8 attachment to the date on 
whioh the management of the village 
w restored. The amount of damages 
should be determined by the trial 
Uourt. Beyond these two questions 
no other question is decided in this 
flhit with regard to .the relationship 

pl,intiff - Kh o‘ a- 
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On the question of co3ts we have 
ascertained what costs were actually 
incurred in the Court below. Except 
in the two representative suits the 
costs were extremely small. The 
plaintiff having succeeded will bejenti- 
tled to those costs which bear no pro¬ 
portion to the length of time during 
which the case lasted or the number of 
documents exhibited. 

With regard to the costs of the ap¬ 
peal, undoubtedly costs have been in¬ 
creased by translations of unnecessary 
documents We therefore exclude 
from the costs of the appeal the co^ts 
of translations. Each party to pay 
the costs of his own translations. 
Apart from that the plaintiff will be 
entitled to the costs of the appeal. 

-Cross-objections are dismissed with 
costs. 

I should like to add that we are 
very much iadebted t© Mr. Kelkar for 
having argued the case for the plain¬ 
tiff in the way he has done in spite of 
the case as originally set up by the 
plaintiff. We are also indebted to Mr. 
Coyajee for the way in which he 
argued the oase for Government. 

Shah, J.—I concur. 

Decree reversed. t 
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Shah, ag. C. J. & Fawcett, J. 

Parshuram Dattaram Shamdasani <& 
others—Pl&inti&s. 

v. 

Tata Industrial Bank, Ltd., & 
others —Defendants. 


O. C. J. Appeal No. 3 of 1924, and 
Suit No. 3643 of 1923, Decided on 21st 
July 1924. 

( a) Companies Act., 8. 79 (i) and of 8ch T, 
Table A, Cl. 46-Notice calling General Meeting 
to consider amalgamation of bank with anothe, 
bank is bad for not disclosing secret benefit 
received by the Directors under the arrangement. 
But where such secret arrangement is not prov¬ 
ed, proceedings taken on notice cannot be upset 
for some defect in the notice which might have 
been avoided but. which was not avoided due 
to some honest mistake, 

Where there in any secret agreement or any 

*5? d, ? eo, ?« ln the agreement not 
dnoloeed in the oiroular, or In the notice, the 

Court will view with •triotneea any' onfiailoa 
to refefto it m the aotioe or in the oiroular 
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accompanying the notice; ard the omission to 
mention any tecrft agrrangement would con¬ 
stitute a sericus defect in the notice. But 
where ro secret agreement is prove d or sugges¬ 
ted e/<y * here there is no indication that there 
was anything to coDceai, the Court will as far 
as possible take u liberal view of the terms of 
the rotice and will rot upset the proceedings 
taker c n a i otice for some defect which might 
have been avoided but which **as rot avoided 
on ar ccunt of s( n e \ ocest mistake. A meeting 
ought net to be treated very critically in order 
to ice w bother v\ e cannot pick out seme defect 
ir [P. 55, C. 1] 

Notice calling an extraordirary general mee* 
ting of the share bo dera of a Bark to con¬ 
sider the proiosal of amalgama tirg it with 
another bar k v as 1 eld i ot so defective as to 
up|et the proceedings at the meeting, though 
it failed to disclose the differeicc of opinion 
that eiisted among the direct* rs in the matter 
and tie basis of calculation on which the 
terms cf union were it*tt cd, acd although no 
copy of the agreement between the banks was 
sent to the shareholders a ong with the notice. 

* (h) (c n.janits Att, S. 21—Limited coni • 
pony ha$ ftututonj riyht to amalgamate itself 

(intlltr comj>any and no express poicir 
in the Memorandum oj Association ismetssary 
for the purpose;— 

Every 1 mited company has under S. 213 a 
statunr\ ri* Li « f tfctcnigan arrangement 
whereby it is amalgamated with anotLer cim* 
paDy. No ciints power iced be contained in 
the Memorandum of Association of the com¬ 
pany. (P. 55. C. 2J 

(c) Company-—Am ilgc motion uith another 
corttpany is riot cmjintd to for motion of hew 
company to carry on business tJ the old-There 
mutt be taleoj assets as a whole in return Jor 
shares in purchasing company. 

The amalgemauon of a company with an¬ 
other ccn paLy includes the formation of a 
new company but is oot onOned tD that. The 
compbLy in seme way or other must sell its 
assess as a who e not for money but tor shares 
in the purchasiLg company. 

IP, 55. C. 2; P. 56, C. 1] 

(</) Companies Act ,S . 203 {2 ,— Mixing up of 
difjennt matters tn same resolution is legal — 
Companies Act., S.213 (5). 

A resoluticn in which the voluntary win¬ 
ding up of the company is mixed up with other 
maliete relating to the agreement of amnlga- 
roation with another company is legal. 

JP. 56, C. lj 

(e) Companies Act., 8. 218—Mere ;permission 
to authorise in tirn.s the liquidator«tv receive 
compensation and distribute it among shore- 
htluirs aots not make o resclution illegal unaer 
the section u here the reiolution authorise* the 
liquidators to carry into ejject the arrangement 
under uhtch iht company is amalgamated with 
another company . 

1 he mere farct that in terms tl ere are no 
words auttoiising the liquidators tu receive 
compensation &Ld distribute it amongst the 
■baieholaers does not make a resolution 
illegal. IP. 56, C. 2] 

Wh«re the pertinent part of the resolution 
wus "they (the liquidators) are Lereby au- 


1925 

thorised pursuint to S. 213 of Companies 
Act, to ad *pt the sa d agreement (relating to 
the amalgamation of the ompaay with an¬ 
other) and carry the samo i .to etlect". 

Held that th? reso uti n was legal. 

Per Fawcett, J .—The ap ointment of liqui¬ 
dators is not requ red to be by “spec al resolu-' 
tion," the letter being necessa y o ly in 
regard to the propped voluntary wiodi ig up- 
ot the company and araalgamat oj under 
S.213. If any liquidators are pro^o el in the 
sprcial reso ut oo, .the proposed liquidator 
n ay be changed at the co firmatory meeting.- 
Therefore, where the resolution omits saying 
that such tnd such per ns are horeby ap- 
Fonted liquidalors for the purp s* of ihe 
wiudng up, and instead of this the notice' 
calliug the meeting cays that the confirm j to y . 
meeting would among . th r n atters consider 
the quest on or appoint.ng liqu dators, thm 
resolution is quite legal. (P. 61, C. 1,2] 

if) Compiny—Me ting—Point of or ier a^ail - 
it-9 competency of the meeting to conader the 
proposed resolution which is long e lough to 
form a spitch against the resolution is pro - 
ptrly ruled out us a point of orde , 

A point (.{ order which is a request to the 
cha rraan to hold ihit the meeting i. not com • 
peteut to cons.der aid confirm the arra ge- 
mei t, contained in t .e re9o.u.ion as it is ultra 
vires of the ccmt&nyaLd wh.cli 9 10 ig enough 
to lo in a aece: t speech aga nit the resolution, 
is ^ roperly rejected as a ^ 01 . t or order us a is 
for the shareholders to consiuor whether to 
ac 0 . t or reject the ro«olution. (P. 56, 0. 2J 

l?) Companies Act, S. 8.—Amcidneit miy 
be allowed subject to ihe nature of the resolu¬ 
tion and thit of the amendment. 

Amending ts can bo allowed, but it must 
depend upon the uatura of the resolution and 
the natuio of the amendment whether it coaid. 
te cr shou d be allowed by she chairman. 

P. 57, C.l, Sj; 

(A) Compan y — Met ting — Amendment—Di sa /• 
lowing proper umendrnt lit vitiate* resolution — 
But amendment which amounts 10 rejeciton of 
the resolution is illegal. 

Any proper amendment, which is moved by 
any member aiannetiig, sucuid bo ^ut to , 
the nieetu g lor cons der^t on aud if the 
chairnnn rul«s out any sucu amendment, the 
resolution 19 liaole to te ?et as de. bus if aa 
araendaei t though in fo .111 au amename t is 
rea ly a couutc-r-p.opo al cf ad fftrua uoture 
involving either acj uinmein of tue co siao.a- 
tion of the resolution or the rejection «f the 
resolution propo ed before tho meeting, ir 
g,es btycud the s.u,e ot t.e subject metier 
cf the resolut 00 , it should ba ruled out. 

IP. 58, C. 11 

Where the natter for consideration before a 
metti g of the shciehol-eis of a com any is 
wbetntr a particu ar oiler nijue bv a oth r 
corapai y m c;nu«ction w tu the amalgama¬ 
tion of the two cimpan es, is to be acceptel, 
an amendin' nt, wh ch in effect as&s the 
iharehodors to evader tint me proposed 
ama gamation may be nouificd and which 
requires semething to be d no by the o.her 
ccmianyaiicr the am. jgamaiiou is effected, 
is illegal. But ii is o*.eu to the shareholders . 
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to adjourn th9 corsideration of tfco qupst oi 
b<fo e tho moeling, *itn a vie* to lu (her 
De*io iate with the other company a d lo see 
wh ther aoy counter-offer aali* by their 
com i: y would be accepted by the other 
oompauy. (P. 57, C. 2) 

( 1 ) •’ ompany — Mnti 1 g —Right of speech-A 
sh art/.older is ei. tit ltd to be hea'd tu naonable 
term * /or a reaso able time—Thr question 
uheiher the denial of this right v tidies the 
rexA-tion itsi 1/intended to be opposed by him , 
de, e> ds on the circumitanct 3 of ei .n ease - If 
it ts practically certain that his speech would 
not have made any difference in the situation, 
the r*solution mil stunt—Though technically 
osp*akir may seem to ilect not to speak as when 
he resumes his real when the au lienee sh tuts 
•*»o" to Ins appeal to them to htar him , y*t f if 
it may be inferred from the circumstances that 
if he spe ks % he would be prevented from doing 
so, he should be held to be prevented Jrom 
spc< ki g. 

A si a ehold< r is not entitle d to speak at a 
meeting as much as he pleases, but bai a 
right to be heard io reasonable terms Ur a 
ret&oQrtble time As to whether the cenial of 
th * right v.tut.s the retolut.ou, tho proper 
test is to cooeidcr the facts and circun. stances 
cf each caie ano to determine tho ^ucst.on in 
tLe lifcht of these ciTvU stances. 

_ IP- 58. C. 2 ; P. 59, C. 1) 

Though it is a difficult thug to say whether 
a pai ticular speec i will impress tho audienco 
io ttie oir^ction oesin d by the speaker yet, 
having regard to tho dofioiie hostile attitude 
wh ch the majority of the share-holdtra main 
td.n at tho meetiog with reference to tne 
speaker, as ulso t.the fact that all that ho 
cou.d uave said, wee really said in the pe nt of 
orcer raised by h m wbion was already read to 
the meeting, enough the right of speech is de¬ 
nied to him when he desires to spjok to the 
ie>o ut oo. tbo circunMai.ee cannot he accept¬ 
ed as aflording asulikient bans for setting 
at* do a resolution, which represents the ascer¬ 
tained views ana wishes of an overwhelming 
m-jonty of the share-holders. (P. 59, C. 1 1 

As iogards the question as ts what consti¬ 
tutes denial of tho right of spoeth, wturetbe 
•po-torappials io n o .hare-holders. • Bro- 
tner suaio holaors, will you care to listou to 
me. and when tu«y s.y • no'; no ele.t, not to 

■m k* .• • b J tall *- e . *»• « provtntod f.om 
8 ‘ i f> * rom lhe a t‘“uie of tho share- 

JSir a \ t “A #*?* r clrcum8,a “ ce8 > 't ma, be 
“® would be prevented lrom doing so. 

IP- 58, C. 2i 

Jl ~ *•"— o/pro¬ 


gen* rtl objection without indicating the nature 
of th- objecti n a id wi hout a: y attempt to 
pi t cuiarise the votes objected to. It can only 
bent rpr.toJ as a s.rtof inv.tatoa o*» the 
p rt of me member to adjourn the proceejings 
of . he meeting to ex »mi:ie the vo.es over n a n. 
If the avr.e dmciM simp y sjys that the per.-on 
o jic s io a 1 the vo.ea a. o if it docs i o en¬ 
able the «.ba rmaa to consider tho validity of 
ai y particular v-te, it is too general to be pf 
any oaect and .s completely usele-s. 

IP. 60. C. I, 2] 

* * (/) Company — Meeting—P cswnption 
is m favour if, . tu ihty of procieji gs un¬ 
less lhe inv llida'ing fact is establish d beyond 
reasonable doubt. 

Co rc should ir dine mere in favour of the 
va’nuity of the •rocoedmirs ihaa iu ;avour of 
tu^ir nival dity, if tue fact which would go to 
invaii.ue th j proceedings ig i ot ist»b isued 
btyond rea* njole doubt. The Court should 
lo i iter ere on the groan 1 of an ie egular.ty 
in the cane of acts which are \al d if do ie w th 
the a.-provul of tue majority of share-hldora 
uniehs :he ac ts omplai Q%d of are of a iraudu- 
lei.t v. hjracier or are ultri i ires, A ^a>e of 
fr-u-i or overbearing imluenoo is necessary for 
interference by the Court. 

I? 60 # O. 1; P. 62, U. 2; P. 63, C. 2] 

. ( m ) Company — Meeting — Amendment to 

re»« l it,on lort on show of hinds—Poll demand¬ 
ed ana tuke i—But b fire declaration cf result 
of poll , demand jtr poll and oihtr amendments 
withdrawn a ,d ntw amendmtnt allowed—Origin 
nal resolution is not invalidated. 

Ihe pr< posal to appo at two liquidators wa* 
subjt-ci to iw j amo.dmeuta, which were duly 
pr.p sed and secomed. The second anienu- 
iuout wos los mm show of hands. A p dl was 
demanded. The poll wa9 taken, nut before tho 
resal oi tub , oil was declared a now amex*d- 
ment wa» allowed to be proposed, tue demani 
‘ r p ll ana the other amendments boiug wi;i\. 
drawn, 

/Asm : it was porfoct'y open to meeting to 
adupt t: at curse. Even if there wa* any 
irrigulor ty ,t was a n.attor for tho meeting or 

h« 0 /n ba . ,ruia V O ° ntrolanJ “>a- irre^ul irity 
bad n .t tue si gutoa ollec: up ,u ihj val. Iity of 

th* app iintmeut v,f tho liquidators named at 
tuat UiOd.iug. iP. 60 , C. 2J 

Appellant No. I in person. 

Cnnnantal dttalvaU, Kanga, B. J. 
Desai, and Engineer - for ttespon- 

Factar—The Appeal arose from a 
suit instituted by the appellants. The 

“li,® 4 . 3 for . a declaration that the 
proceedings of _ certain meetings of 

lil f B ?t k 10 Whioh the amalga¬ 
mation of t-at Bank with central 

anH vn*H S d m^ rm . lned u P on i were nuU 
and void. The plaintitfs also prayed 

for injunction restraining the liquida- 

tors and the Banks from oarrying out 

the amalgamation. The Suit bein 

dismissed by the frst Court. 

appeal was tiled. ^ 
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Shah Ag, C. J. —[His lordship after 
relating facts and explaining how 
owing to the finanacial condition of 
the Tata Ban it became necessary 
for it to consider the question of 
amalgamating itself with the Central 
Bank, and after giving the main terms 
of the provisional agreement made 
between the two Banks, proceeded 
to consider the circumstances connect¬ 
ed with the notice which was issued 
to the sharholders of the Tata Bank, 
convening an extraordinary geneial 
body meeting of the shareholders to 
consider the proposal of amalgama¬ 
tion:—] 

After this provisional agreement 
was discussed by the directors the 
notice in question was issued. I 
have alrerady referred to the terms of 
that notice, and along with that 
notioe a circular was issued. It is 
pointed out in that circular, which 
was issued by the orders • of the 
Board of Directors, that there was an 
offer from the Central Bank of India, 
limited, to take over the Tata Bank 
as a going concern on t*ms of allot¬ 
ting one share of the Central Bank 
of India, Limited, of the nominal 
value of Rs. 50 credited as paid up to 
the extent of Rs. 25 for every two 
shares in the Tata Industrial Eank, 
Limited, of the nominal value of Rs. 
75 on which the sum of Rs. 22-8-0 per 
share was paid up. The directors had 
called for the opinion of the auditors of 
both the Banks te examine the finan¬ 
cial position of the two Banks and it 
was stated in the circular that the 
auditors were satisfied that the offer 
inade was fair and equitable and that 
two shares of the Tata Bank were 
worth one share of the Central Bank. 
The result of the amalgamation was 
stated in the circular to be that the 

uncalled liability of Rs. 105 which 
then existed on two shares in the 
Tata Industrial Bank, Limited, would 
be exchanged for an uncalled or con¬ 
tingent liability of Rs. 25 per share in 
the Central Baak of India, Limited. 

A reference to the agreement was 
made in the circular in the following 
terms:— 

“An agreemoat for carrying the proposed 
amalgamation into offfct has baen entered inio 
between Mr. Hormusji Framji Commis:arata 
shareholder of ycur company on behalf of yoar 
company and the Centra! Bank of India Limi¬ 


ted, which agreement is conditional upon your 
sanction of the scheme of amalgamation and a 
copy of the conditional agreement whioh 
bear< date Jaly 5,1923 is open for inspection by 
aoy member of your company at the registered 
rffioe.” 

The attention was drawn in the 
circular to S. 213 of the Indian Com¬ 
panies Act and to the rights of the 
shareholders under that section and it 
was pointed out that those dissentient 
shareholders, who would not like to 
take up the shares of the Cental Bank 
of India Ltd., would be paid as provid¬ 
ed, ». e. Rs. 15 per share or such amount 
as may be fixed by arbitration in the 
manner prescribed under S. 213. It 
also mentioned that the Central Bank 
was not bound to proceed with the 
scheme of amalgamation if more than 
one third of the shareholders dissented. 

These were the materials circulated 
to the members and they had an oppor¬ 
tunity under the terms of the circular 
to inspect the agreement if they were 
minded to do so. 

With reference to this notice it is 
urged:— 

(1) That the interest of the directors 
in this arrangement has not been 
disclosed; 

(2) that the difference of opinion 
among the directors with reference to 
this scheme, as indicated in the 
minubes of the directors’ meeting, was 
not Communicated to the shareholders. 

(3) that the basis of the calculation 
adopted by the two banks in arriving 
at this result, or rather in fixing the 
price of the Tata Bank concern, has 
not been disclosed; and 

(4) that it was defective because a 
copy of the agreement was not sent 
with the circular to the shareholders. 

As regards the point relating to the 
interest of the directors, it has been 
suggested vaguely that the directors 
themselves were to benefit under this 
arrangement, and that there was some 
kind of secret understanding which was 
not disclosed. Beyond a suspicion on 
the part of the plaintiffs toat there 
was some secret arrangement between 
the directors of the Tata Bank and 
the Managing Director or Directors of 
the Central Bank, there is nothing to 
show any secret arrangement. So 
far as the record is concerned it is 
clear that there i6 no evidence of it, 
and Mr, Pochkhanawalla, the Mana- 
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ging Director of the Central Bank, 
stated definitely as follows“There 
are no terms of the amalgamation 
not contained in agreement of July 5, 
1923." It is true that if there was any 
kind of secret arrangement between 
the directors of the two banks, it 
must be disclosed in the notice and. if 
it has not been disclosed, the notice 
would be bad. Such an arrangement 
cannot be assumed and, if that sug¬ 
gestion is to be made with any effect, 
it must be proved. It is material to 
note on this point that in the plaint 
there is no allegation in the sense 
that the directors were going to make 
any secret profit or to get any secret 
benefit out of this transaction. 

The second thing suggested against 
the directors relates to their liability 
in respect of certain debts due to the 
Tata Bank. The liability of the direc¬ 
tors is indicated in the balance sheet 
of March 31,1923, and is stated thus 

"Debt* due by Directors of tbe Bank jointly 
with other peraoni or agaiDSt securities and 
considered good including debts due by the 
Joint Stock Companies guaranteed by their 
agents a Director of the Bank being a mem¬ 
ber of the firm of Agents.'* 

In respect of this liability it is clear 
that the effect of the agreement is 
merely to substitute the Central Bank 
as a creditor instead of the Tata Bank, 
.and there is no suggestion and oertain- 
ly there is no evidence to show that 
the directors were in any way placed 
more favourably with reference to 
their liability for these debts under 
the agreement than they were before 
the agreement with reference to the 
Tata Bank. Therefore so far as the 
suggestion that the notice is bad be¬ 
cause the directors’ interest or any 
secret arrangement with regard to the 
directors’ interest has not been disclo- 
ed in the notice is concerned, it seems 
to me that the contention of the 
appellants must fail for the simple 
reason that there is no evidence what¬ 
ever on the point in favour of the 
plaintiffs. On the contrary there is 
clear and reliable evidence to the 
effect that there was no arrangement 
between the two banks except that 
disclosed and stated in the terms of 
the agreement of July 5,1923. 

I have so far dealt with the ques¬ 
tion of the directors’ interest which is 

said not to have been disolosed and 

♦ 


also incidentally with the point that 
there was an undisclosed agreement 
which should have been stated in he 
notice. _ 

The next point is that the , differ¬ 
ence of opinion among he direc¬ 
tors should have been referred to in 
the notice. Iam quite unable to accept 
this contention. It is true that 'appa¬ 
rently there was some differenae off 
opinion among the directors up to al 
certain stage, but they all unanimous-1 
ly resolved on June 27 to refer this) 
matter for the consideration of the 
shareholders. It may be that there 
was some difference of opinion 
among the directors; but I do not see 
how the omission to mention that 
circumstance can be said to constitute 
a defect in the notice. There is no 
rule of law or prudence which com¬ 
pels a reference in the notice to such 
differences of opinion among the direc¬ 
tors. 


The next point is that the basis of 
the calculation, upon which broadly 
speaking the terras of this arrange¬ 
ment were settled, is not disclosed in 
the notice. On this point I do not 
consider it necessary to go into the 
details of the figures. They have 
been explained by Mr. Poohkhana- 
walla in his evidence and the learned 
trial Judge has referred to that evi¬ 
dence as follows:— 

“266 lakhs as par the balance sheet as at 
Maoh 31,1923, plus two lakhs byway of profits 
and four laki by way of appreciation, of 
Government securities, to be added. That 
would make a total of 272 lakhs, and making 
allowance for depreciation in investments 
prior to March 31,1923, balanoe 252 lakhs net 
assets. Less depreciation made for the pur- 
pose of amalgamation. 22 lakhs depreciation 
in buildings, 15 lakhs depreciation in indus¬ 
trial investments sinoe March 1923, ten lakhs 
for loss of interest on capital looked up in buil¬ 
dings not let and to meet the olaims for com¬ 
pensation by employees, and five lakhs for 
contingencies Tbis would make a total of 252 
lakhs leaving a balance of 200 lakhs and the 
assets whioh form the basis of the oaloulation 
for the purpotes of the amalgamation scheme.* 
The learned Judge has referred to 
these different items in detail, and has 
expressed his opinion thus:— 

°‘®. ar Jbey irefer to details whioh there 
1 obhgatjon tosst forth in the notioe, 

t h A ve been 8lloi *ed by any 
intelligent ihareholdcr at the meeting.” * 

I agree with this view of the learned 

Judge. Apart from that I am of 

opinion that there is no provise whioh 
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c mplesany referenda to the state¬ 
ment of these details in a notice' 
conveni-g the meeting It see ns 
to me that what w t s stated in 
the circular and notic® was suffi¬ 
cient. I do not ssy that the basis 
of this calculation could not have 
been referred to in the cirulir 
If the directors of the Tata <i-ik 
thought it proper to do so. they c -uld 
have done so. But the fact that they 
have not done so does not. in my 
opinion constitute any defect in t ie 
otice, much Ps« such a defect as 
woull invalidate it. The information 
given in the circular w s br >adly 
speaking what the shareholders would 
require as to how they would stand 
under .he proposed agreemer t w th 
reference to their interest in the bank. 
It was made clear to them in the cir¬ 
cular that so far a* they were con¬ 
cerned they were getting the equiva¬ 
lent of their shares with this added 
difference that the outstanding liabi¬ 
lity of Rs. 105 on every two shares 
w uld he reduced to Rs. 25. It can¬ 
not hi said that my thing more was 
necessary. It seems to me that the 
basis *bich has been disclo-ed by 
Poclikh*>nawal)a i:i his evidence is 
merely a sort cf rough calculation for 
th< guidance of the Bank-. But 
there is nothirg on the record to show 
that that basis was accepted in writ¬ 
ing ori any occasion. Broadly speak¬ 
ing the basis so far as the Tata Bank 
was concerned was that all the assets 
such as they were at the date of this 
agreement were to be taken over by 
t m Central Bank, subject to their 
liability to give one share of the 
Central Bank for every two shares of 
th' Tata Bank with Rs. 25 paid up in 
respect of that share, and in the case 
of those shareholders, who were not 
pr> pared to accept the shares in the 
Central Bank tney were to get at the 
rate of Rs. 15 or such further sum as 
may he determined by arbitration in 
accordance with the provisions of 
S. 2l3ofthe Indian Companies Act. 
It clearly gave notice to tne share- 
fa )1 ers as to what was proposed to be 
done. The ustets of the Bank were 
disclosed in the last balance-sheet ; 
and it was made clear that these vere 
to be taken over by the Central Bank 
subject to tneir getting this return. If 


any further information was needed, 
as pointed out by the learned Judge,’ 
it could have been elicited at the 
meeting ; but if the shareholders were 
sa'isffed tut no further information 
was required, that this was a good 
scheme as regards their interests, it 
was open to them to accept it with¬ 
out any further information as to the 
basis o e the calculation, f think that ' 
the omission to refer to this basis in 
tne notice ddes not in any sense 
constitute a defect in the notice. 

The last paint with reference to the 
notice is that the copy of the agree¬ 
ment was not circulated along with 
the notice to the members. The 
agreement is referred to in the special 
resolution which is proposed for con¬ 
sideration ;.and it is also stated that 
toe agreement will be available for 
inspection at any time to the share¬ 
holders. when they would care to have 
inspection of it. It is also in evidence 
that this agreement was on the table 
at the meeting of July 19, though it 
has been contended on behalf of the 
appellants that this agreement wa* 
not available for reference at the 
meeting. It seems to me that on the 
evidence of Mr. Pochkhanawalla it 
must be held that the agreement was 
kept on ihe table for reference at the 
meeting. Apart Irorn that, I am • 
unable to hold that the omission to 
send a copy of the agreement to each 
shareholder with the notice constitu¬ 
tes a defect in the notice. 

I have so far dealt with the specific 
points urged as regards the notice. It 
may be stated generally that under 
S. 79 of the Indian Companies Act 
read with Article 68 of the Articles 
of Association of the Tata Bank all 
chat was required by law to be stated 
in the notice was the general nature 
of the business. The general nature 
of the business was clearly indicated 
in the notice and sufficient details 
were given, which were necessary for 
the purpose of enabling the share¬ 
holders to consider the question. I 
may stale that several cases have been 
cited with reference to the point of 
defective notice. I shall mention 
only Alexander v. Simpson (l); Kaye 

(1) [1889] 13 Gh. D. 139 = 59 I,. J., Oh. 137= 
til L. T. 708 = 38 W. R. 161 = 1 Mag. 457. 
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v. Croydon Tramwty * Company (2); 
and Tiessen v. Hen ler&on (3). 

The net result is that where there 
is any secret agreement or any inter¬ 
est of the directors in the agreement 
not disclosed in the circular, or in the 
notice, the Court will view with 
strictness any omission to refer to it 
in the notice o in the oircular accom¬ 
panying the notice ; and the om'ssion 
to mention any secret arrangement 
would constitute a serious defect in 
the notice. But where no secret 
agreement is proved or suggested and 
where there is no indication that 
there wa9 anything to conceal, the 
Court will as far as possible take a 
liberal view of the terms of the notice 
and will not unset the proceedings 
taken on a notice for some defect, 
whioh might hive been avoided, but 
which was not avoided on account of 
some hone-t mistake, On this point, 
I think the fo lowing observation of 
Cotton L J. in Hen ter son v. Bank of 
Australasia (41 is important 

‘‘I do not thi'.k th«t a notice calling a 
[meeting oil 'lit to be treated very critica'ly in 
ordt^r to see whe.uer we cannot pick out soue 
defect in it,” 

In the present oase looking at the 
notice and the accompanying circular 
broa lly with reference to the facts of 
the case, I am satisfied that there is 
no such defect in this notice such as 
could invalidate it. I concede that 
more could have been stated in the 
circular: but there is no essential 
matter, whioh can be said to have 
been o nitted in the present case. 

I shall now deal with the objections 
which have been raised with reference 
to the special resolution. It has been 

is no express power 
in the Memorandum of Association of 
the Tata Bank to effect amalgama¬ 
tion, that there is no amalgamation 
between the two banks in the legal 
sense of the word and as the speoial 
resolution purports to effect amal¬ 
gamation between the two banks, it 
is illegal and invalid. It is urged that 
the resolution does not satisfy the 
requirements of S 203 (2) of the Indian 

IBM-, 


Companies Act, in so far as the 
resolution as to the voluntary winding 
up of the company, is mixed up with 
other matters. The argument is that 
thereshouli have been separate resolu¬ 
tions for the voluntary winding up 
and other matters relating to the 
agreement. Lastly, it is urged that 
as the special resolution doeJ not in 
terms comply with the provisions of 
S. 213 in so far as it does not express¬ 
ly authorise the liquidators to receive 
compensation for disposal among the 
shareholders it is an i'legal resolution. 

As regards the first objection, it is 
enough to say that this action is taken 
under the statutory right, which every 
limited oompauy has under S. 213 of 
effecting such an arrangement, and 
not under any special power conferred 
upon the company by the Memoran¬ 
dum of Association. Though a refer¬ 
ence has been made to the express 
power of this kind contained in the 
Memorandum of Association of the 
Central Bank of India, Ltd., I do not 
think that it is necessary to say more 
on this point, bayond this that if the 
Tata Bank and the other Bank were 
both inclined to give effect to suoh an 
arrangement, it was perfectly open 
to the Tat Bank under S. 213 of the 
Indian Companies Act to sanction a 
scheme of this nature. 


The next point about the amalgama¬ 
tion is also based upon an incorrect 
appreciation of the meaning of the 
word. As regards the meaning of this 
word it is enough to refer to two 
cases. In Wall v. London and Nor¬ 
thern Assets Corporation (5) the ob¬ 
servations of Lindley M. R. are as 
follows:— 

“ No very preciso meaning can bo given to 
the w ird ‘ amalgamate ’ when wo talk about 
amalgamating a company with any persona, 
companies, or firms, and I confess ‘that I am 
not prepared to put any sharp definition upon 
tho word. I have no doubt tb<t it includes 
tho case put tv Lord Haiherley in Hega's 
ense (6) and more recontly by Loid Davey in 
New Zealand Oold Extraction Company <New 
beryvautin Procees) v. Peacock (7). I do not 
think it involves tho formatiou of «» new com 
pany to carry on tho business of an old com- 
pany. I have no doubt it ^includes that; but 
I do not think it is confined, or understood to 


(5) L - J- Ch. 596-79 

ffi 11865] * hT* *'657-13 W. * 937?' ^ 

‘ ffi&VS L - J; Q - B - m ~ 


56 Bombay Par»huram v. Tata Industrial Bank (Shah, Ag. C. J.) 1925 


be cocfinpd, to that. I do not see bow a com¬ 
parer as a bcsirers transection cen practically 
[amalgamate with porsoDs or companies carry- 
|irg on business unless tte compary in some 
way or otter sells its assets as a whole—not 
for money, for that would be a simp’e sale— 
but f r s\ ares in the purchasing company ” 
According to these observations, an 
arrangement like the one we have in 
this case can be included within the 
meaning of the word ‘amalgamation*. 

In In re South African Supply and 
Gold Storage Company (8) Buckley, J. 
says as follows :— 

14 An i malgamat : on tmy take p’ace. itsrems 
to me, either by the transfer of undertakes 
A and B to a cow corporation, C, or by the 
continuance of A end n by B upon terms that 
the shereholdirs of A shall become share¬ 
holders in B. It is net necessary that you 
should have a new compary. 

It is clear to my mind, therefore, 
that the use of the word ‘amalgama¬ 
tion* in the resolution is not inaccu¬ 
rate and cannot possibly constitute 
any illegality. 

As regards the objection based upon 
S. 203 (2), under S. 213 (5) it is pro¬ 
vided that a special resolution shall 
not be invalid for tf.e purpose of this 
section by reason that it is passed 
before or concurrency with a resolu¬ 
tion for winding up the company, or 
for the appointment of liquidators. 
It has been urged before us that this 
clause really means that it may be 
passed at the same meeting, but it 
cannot be put up in the same resolu¬ 
tion. I am unable to accept the con¬ 
tention. I have no doubt that the 
resolution as framed was a perfectly 
legal resolution which it was open to 
the company to accept if it was dis¬ 
posed to do so. 

The last point is that the terms of 
the resolution are not in accordance 
with the requirements of S. 213 of the 
Indian Companies Act. Here again 
it seems to me that the objection is 
purely technical. It is conceded that 
the agreement as drawn up is proper 
in form, and it is clearly within the 
scope of S. 213. In fact it was said 
that it was so cleverly drawn up 
that appellant No. 1 could not 
point out any defe;t in the form 
of the agreement, so far as the 
requirements of 8. 213 were con¬ 
cerned. Looking to the substance of 

(8) 11904] 2 Cb. 268—73 I. J; Ch. 657-91 
L. T. 447—52 W.R. 649—12 Mat sod. <6. 


the resolution it is clear that it was 
within the authority of the company 
to pass it under S. 213. On this point 
I may refer to the following observa¬ 
tions in Imperial Bank of China., and 
Japan v. Bank of Hindustan , China , 
and Japan (9). 

I believe It would have been sufficient if 
the first notice had gone on and raid, * Thi. is 
to he carried out under the Act; or even short 
of that, if it had given notice to the parties 
that it was intended to pa*s a resolution giv¬ 
ing authority to the liquidators to carry out 
the arrargement,” 

In tbe present case we find the reso¬ 
lution both in substance and form ful¬ 
filling the requirements of S. 213. It 
is true that in terms there are no 
words authorising the liquidators toj 
receive compensation and distribute it 
amongst the shareholders ; bu f the fact 
is clear, and to my mind the point is 
without any substance. 

The next set of points relate to the 
meeting of July 19. Four points have 
been urged with reference to the pro¬ 
ceedings at this meeting. First, it is 
urged that tne point ofiorder. Exh. L, 
was wrongly ruled out of order: 
secondly, that the amendment moved 
by the appellant No. 1 (Exh. 0) was 
wrongly disallowed ; thirdly, that the 
appellant No. 1 wanted to speak on 
the resolution after his amendment 
was disallowed, but in fact he was 
prevented by a majority of the share 
holders from speakin? to this resolu¬ 
tion, and that as his right of speech is 
denied to him, tbe resolution passed at 
the meeting is vitiated ; and, lastly, 
that the point of order, which he had 
raised with reference to th& validity 
of the votes, was wrongly disallow¬ 
ed. 

As regards the first point, I may 
mention that the point of order is 
long enough to puzzle any chairman. 
It was a request to the chairman to 
hold that the meeting w*s not compe¬ 
tent to consider and confirm the said 
arrangement, which was ultra vires of 
the company. I am not surprised that 
the chairman simply ruled it out of 
order, and in my opinion, that was the 
only course which the chairman could 

reasonably adopt in dealing with it. 

It was for the shareholders to con¬ 
sider whether to accept or reject the 
resolution, and looking at thi s point 

(91 [1868] 6 Eq. 91 = 16 W.K. U»T. * 
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of order it might have well formed a 
speech of decent length against the 
.resolution ; but as a point of order it 
was properly ruled out, and I agree 
with the learned trial Judge on this 
point. 

The second point is not so easy. 
With regard to the amendment which 
he proposed (Exh. 0) the learned trial 
Judge has upheld the decision of the 
chairman on two grounds. First ac¬ 
cording to him on a proper interpreta¬ 
tion of S. 81 no amendment could be 
allowed, if a resolution proposed 
comes under that section. Secondly, 
having regard to the nature of the 
amendment, as it was practically a 
negative of the resolution, it was 
properly disallowed. The correctness 
of both these conclusions is question¬ 
ed before us. As regards the first 
point it depends upon the interpreta¬ 
tion of S. 81 of the Indian Companies 
Act. According to the decision in 
Torbock v. Lord Westbury (10) an 
amendment may be allowed at the 
first meeting, and in the case of a 
special resolution no alteration what¬ 
ever will be allowed at the confirma¬ 
tory meeting. The learned trial Judge 
has doubted the correctness of this 
decision ; but it seems to me that it is 
going too far to hold that at the first 
meeting, when the resolution is to be 
considered, no amendments could be 
allowed. It is no doubt a possible 
view on a strict reading of S. 81 of the 
Indian Companies Act, which provides 
that it must be a resolution of which 
notice specifying the intention to pro¬ 
pose the resolution has been duly 
given. It may be urged that when an 
amendment is moved, it ceases to be 
the resolution of which notice is 
given, and becomes some other pro¬ 
posal than the one contained in the 
resolution of whioh the absent share- 
"J. de “ Y u °. u,d “Ok have any notice. In 
°5 c ° nsid eration an amend- 
fc ke fiisfc meeting is allowed 
nnder the English statute. In the ab- 
sence of any decision to the contrary, 

sat t wl Prepar0 J d t0 80 far as to 

E iwed Tf amendments could be al- 
>wed. It must necessarily depend 
pon the nature of the resolution and 
^nature of the am endment whttw 


it could be or should be allowed by thtl 
chairman. Therefore I proceed to» 
consider the second objection with 
reference to this point. I have already 
referred to this amendment. It really 
asks the shareholders to consider thdt 
the proposed amalgamation may be 
modified so as to require the entire 
values of the properties aDd assets and 
capital and liabilities of this company 
as determined on June 30,1923, by the 
Managers and Auditors of this com¬ 
pany and the Central Bank of India 
for the purposes of amalgamation be 
credited to the capital of the Central 
Bank of India without any deduction 
whatsoever and with the further pro¬ 
viso that nothing out of the said 
values be allowed to be carried by 
way of premium or Jotherwise to the 
reserve fund of the Central Bank of 
India. This amendment'goes beyond 
the proper scope of an amendment 
which could be considered with refer¬ 
ence to the subjeot-matter before the 
meeting. The subject matter for 
consideration before the meeting was 
whether the particular offer made by 
the Central Bank of India on the con¬ 
ditions contained in the agreement 
was to be accepted by the Tata Bank 
or not, and they could either accept 
that offer or reject it. It was perfectly 
open to them to adjourn the considera¬ 
tion of this question with a view to 
further negotiate with the Central 
Bank and to see whether any counter¬ 
offer to be made by the Tata Bank 
would be accepted by the Central 
Bank. The amendment though in 
form an amendment was really a 
counter-proposal of a different nature 
and in effect it involved either the 
adjournment of the consideration of 
the resolution or the rejection of the 
resolution proposed before the meet¬ 
ing. Further this amendment requir¬ 
ed that when the transfer was effected 
the Central Bank was to aot in a 
particular manner with reference to 
the assets of the Tata Bank, so that 
nothing out of the said values ba 
allowed to be carried by way of pre¬ 
mium or otherwise to the reserve fund 
ot the Central Bank of India. Tha 
amendment required something to ba 
done by the Central Bank when the 
transfer was effeoted, and when tha 
whole property of the Tata Bank be- 
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came the property of the Central 
Bank. That would be in a sense be¬ 
yond the powers of the Tata Bank tJ 
control. Having regard to the word¬ 
ing of the amendment it is clear that, 
it went so far beyond the scope of the 
subject-matter of the resolution before 
the meeting, that it was clearly open 
to the chairman to rule it out of 
order. It could not affect, the position 
of the appellant No. 1 in any way ; it 
was perfectly open to.him if the am¬ 
endment was rejected to point out that 
the resolution as it was framed should 
not be passed or that the considera¬ 
tion of it should be adjourned in order 
that further negotiations on the lines 
which he desired should take p ace. 
That was not rendered impossible to 
him by this amendment being ruled 
out ai d on a consideration of the 
arguments on both sides of the ques¬ 
tion, I am satisfied that the amendment 
was rightly ruled out. It is true that 
any proper amendment, which is moved 
by any member at a meeting, should 
be put to the meeting for considera¬ 
tion and if the chairman rules out any 
such amendment, the resolution is 
liable to be set aside as was decided in 
Henderson v. B ink of Australasia 
•(4). 

The next point relates to the right 
of speech. The learned trial Judge 
has found that after the plaintiff No. 

1 was disappointed in his attempt to 
speak on two occasions, first, as re¬ 
gards the point of order, aid, second¬ 
ly, on the amendment which he mov¬ 
ed, he really elected not to speak on 
the resolution and therefore there was 
no denial of the right of speech. On 
this point it has been urged before us 
on behalf of the• ippellants that the 
finding that the appellant No. 1 elect¬ 
ed not to speak on the resolution is 
not justified on the evidence in the 
case. It is urged that having regard 
to the temper disclosed at the meeting 
towards him, whether he was in fact 
prevented forcibly from speaking to 
the resolution though he attempted to 
do so, or whether under the circum¬ 
stances he made a feeble and cour¬ 
teous attempt, which may be interpret¬ 
ed as an election not to speak, in sub¬ 
stance he was prevented from speak¬ 
ing on the resolution. On the evi¬ 
dence bearing on this point, which it 


is not necessary to discuss in detail, I 
am satisfied that appellant No. 1 was 
practically prevented from speaking 
to the resolution. Even if we accept 
the evidence of the witness for the 
defendants on this point that plaintitf 
No. 1 just appealed to the share-hold¬ 
ers ‘ Brother shareholders, will yon 
care to listen to me, that when they 
sail ‘no’ he elected not to speak, in 
substance he was prevented from 
speaking. Having regard to the inci 
dents that had happpned already at 
the meeting, and to the persistent 
manner in which the shareholders 
showed their unwillingness to hear 
him, it may be inferred that if the 
appellant No. 1 had thought of sneak¬ 
ing he would have been prevented 
from speaking I should say that he 
was practically prevented from speak¬ 
ing to the resolution. On this finding 
the question arises whether that is 
sufficient to vitiate the resolution. As 
regards the right of speech, I may 
refer to the case of Wall v. London 
and Northern Assets Corporation (5), 
to which I have already referred vith 
reference to another point. There the 
Court of Appeal bad to consider the 
effect of a closure applied by the 
chairman of a meeting. With refer¬ 
ence to that the observations of the 
Master of the oils and of Cbitty L. 
J. are practically to the same effect. 
It is pointed out that the majority 
must not refuse to listen to the speech 
of a member in reasonable 'terms for 
a reasonable time, and having regard 
to the circumstances of that case the 
Court was satisfied that the cl isure 
was properly applied and that even if 
it resulted in negativing the right of 
speech to a particular member, it did 
not vitiate the resolution. It is diffi¬ 
cult to lay down any general rule t.s 
to waat should be the result where the 
right of speech is denied to a member 
in a general meeting of the share¬ 
holders. It seems to me that thd 
proper test to lay down is to consider! 
the facts and circumstances of eaoh| 
case and to determine whether the 
denial of the right of speech is suffi¬ 
cient to vitiate the resolution under 
the circumstances of that case. I 
may here pause to point out that 
those who refuse unnecessarily, out or 
sheer impatience, to listen for any 
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reasonable length of cime, to any 
arguments in support of the opposite 
views incur a grave risk in adopting 
this attitude of exposing the very 
resolution, wbich they may be an¬ 
xious to adopt, to the scrutiny of the 
Court and to render it liable to be set 
aside. The very purpose which they 
may have in view may be defeated on 
account of such conduct. It is import¬ 
ant that the risk involved in such 
conduct should be realised by those 
who resort to it. Apart from that 
question, however, we have to con¬ 
sider on the circumstances of this 
case whether the fact that appellant 
No. I was not allowed to speak to this 
resolution is sufficient to justify our 
sotting aside the resolution. On that 
po : nt after a consideration of the 
circumstances I have come to the 
conclusion that it is not sufficient to 
justify our setting aside the resolu¬ 
tion, and I have been influenced by 
the following considerations 
In the case of Parashuram v. The 
, Tata Industrial Bank Limited (11) the 
question of the right of speech was 
considered and Mr Justice Pratt, 
referring to the English case to which 
I have referred, held that a share¬ 
holder is not entitled to speak at a 
meeting as much as he pleases, but 
has a right to be heard in rea c onable 
terms for a reasonable time. In that 
particular case that view apparently 
did not help the plaintiff, and the 
decision was against him. It is to be 
noted that the plaintiff No. 1 in this 
case is the same as the plaintiff in 
that case. It is material to remember 
that his general attitude with refer¬ 
ence to this bank was known to the 
shareholders. They were entitled to 
form their own opinion about his 
attitude. I am not concerned with 
the justice of that opinion : but the 
shareholders knew him as being ready 
to go against the bank. At the meet¬ 
ing of July 19, w ith which we are 
directly ^ concerned, tho first thing 
that happened was that, after the 
chairman delivered his speech and 
after the resolution was moved, the 
point of order Exh. L was handed by 
the appellant No. 1. This point of 
order, wh ich is referred to in the 
, J u > J924Bom, 102=47Bom. 915 = 25 B^.l7R. 


minutes as extending over seven 
typed pages, w is read at the meeting. 
Thus the view of the appellant was 
known to the members and the reasons 
for his conclusions also were known. 
Then we have the fact that he moved 
an amendment, which indicated his 
attitude with reference to the resolu¬ 
tion under consideratio at the meet¬ 
ing. That amendment was ruled out. 
Already one member had spoken in 
fact against the resolution ; and it 
may he said that having regard to the 
importance of this subject, it is not 
unlikely that the .shareholders may 
have informed themselves previously 
and for ned certain opinions of their 
own w th reference to the meri'>= of 
this resolution. At t’le time appel¬ 
lant No. 1 rose to, speik to the r solu¬ 
tion they had ample means of know- 
ii g wiiat his views were and wh it his 
side thought. Und« r the circumstances 
if t ie shareholder.- or some of t em 
practically refused t> listen to appel¬ 
lant No. 1, I ain not prepared to hold 
that that by itself is sufficient to 
invalidate the resolution. So far as 
the circumstances are disclosed on 
this record I do not. think that a y 
speech from the appellant No. 1 ouid 
have made any difference in the 

resolution. No doubt it is a difficult 
thing to say whether a particular 
speech will impress the audience in 
the direction deiirto by the speaker ; 
but having regard to the dtfinite 
attitude which the majority of the 
shareholders maintained at the meet¬ 
ing with reference to appellant No. 1, 
as also to the fact that all that he 
could h.ve said, was really said in the 
first point of order, which was already 
read to the meeting, I am satisfied 
that though the right of speecu was 
denied to him at that stage the cir¬ 
cumstance could not be accepted as 
affording a sufficient basis for setting 
aside a resolution, which represents 
the ascertained views and wishes of 
an overwhelming majority of the 
shareholders. 


xne next objection with regard tc 
he metdents at this meeting relate! 
\n «- of order w hich he handw 
dU «f\ e K° hairman I, e & ard ing the vali 

w^i o n ^te m s^ tpom,l ' forda ' 
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“Pcrro ant to Article 93 of the Articles of 
Association of the company I challenge the 
validity of all the Totes tendered for the 
resolution declared ly tie chairman as having 
been carried and under the circumstances, the 
chairman to appoint the day and the time for 
receiving objections as to the validity of every 
vote tendered.” 

The initial difficulty about this 
point in the story of the appellants is 
that it does not appear in the record 
las to when it was handed in. The 
[minutes of the meeting, which must 
[be taken as prima facie evidence of 
what happened at the meeting, con¬ 
tain the following statement,— 

“ After the cloae of the Doil the busitesi 
of the meeting was resumedacd the chairman, 
before declaritg the result of the poll read out 
to the meeting a further point of order banded 
to him by Mr. P. D. Sbandesani challenging 
the validity of all the votes tecdcred for the 
reeolution etc., and ruled it uut of order.” 

Though I concede in favour of the 
appellants that this objection was 
sufficiently referred to in the plaint, 
I do not think there is any evidence 
to show that this was handed in before 
the poll was commenced. It is signi¬ 
ficant that we have not been referred 


to any evidence on the point, and it 
may well be that the point of order 
was not handed in time, at least not 
before the chairman commenced to 
take the poll. In any case the point 
is left in ambiguity and assuming 
that the handing in of sueh a point of 
order at the proper time should have 
prevented the chairman from declar- 
ng the result of the poll, it seems to 
jme that the CouTt should incline more 
Jin favour of the validity of the pro¬ 
ceedings than in favour of thier 
[invalidity, if the fact which vould go 
[to invalidate the proceedings is not 
[established beyond reasonable doubt. 
I am not satisfied that it was handed 
in before the chairman commenced to 
take the poll, and if it was handed in 
after that work was nearly finished it 
would be too late. But there is a 
fundamental objection to this point 
of order and I am satisfied that the 
chairman was right in disallowing it. 
|The amendment simply says that he 
'objects to all the votes, it does not 
'enable the chairman to consider the 
[validity of any particular vote. It is 
'too general to be of any effect and no 
authority has been cited in support 
of the proposition which the a P p ®‘* 
lant No. 1 has contended for, that the 


objection in this general form must 
be investigated and the proceedings 
of the meeting adjourned. I am quite 
unable to accept such a view having 
regard to Article 93 of the Articles of 
Association of the Bank, which russ 
as follows:— 

“ No objection shall be trade to the validity 
of any vote, except at the meeting or poll at 
which such vote shall be tendered, and every 
vote, whether given personally cr by proxy, 
rot disallowed at such meeting or poll, shall 
be deemed valid for a ! l purposes of such meet¬ 
ing or poll whatsoever.” 

If this objection was to be raised, it 
should have been directed to particu¬ 
lar votes. It seems to me that it is 
futile for any member co raise a 
general objection without indicating 
the nature of the objection, and with¬ 
out any attempt to particularise the 
votes objected to. It can only be 
interpreted as a sort of invitation on 
the part of the member to adjourn the 
proceedings of the meeting to exa¬ 
mine the votes over again. Under 
the circumstances I am satisfied that 
this general objection was properly . 
disallowed. 

I now come to the confirmatory 
meeting of August 6. The minutes of 
this meeting are marked Exh. Q in 
the case. The resolution which was 
adopted at the meeting of July 19 
was confirmed and there is no objec¬ 
tion so far as this confirmation is 
concerned. But it is urged that the 
appointment of the liquidators at the 
meeting is not valid, because there 
was an irregularity in accepting the 
final amendment to the proposal. I 
have already stated that the proposal 
to appoint two liquidators was subject 
to two amendments, which were duly 
proposed and seconded. The second 
amendment was lost on a show of 
hands. A poll was demanded. The 
poll was taken, but before the result 
of the poll was declared a new amend¬ 
ment was allowed to be proposed, the 
demand for poll and the other amend¬ 
ments being withdrawn. It seems to 
me that it was perfectly oped to the 
meeting to adopt that course ; and I 
doubt whether there has been any 
irregularity in doing so. Even if there 
was any irregularity it was a matter 
for the meeting or the chairman to 
control and that irregularity has not 
the slightest effect, in my opinion. 
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upon the validity of the appointment 
•of the liquidators named at that 
meeting. 

[His Lordship, after holding that 
under the Memorandum of Associ¬ 
ation of the Central Bank and Article 
115 of the Articles of Association of 
that Bank, it was perfectly open to 
the directors to act on behalf of the 
company and that therefore the 
absence of any resolution of tbe com¬ 
pany accepting the agreement with 
the Tata Bank did not invalidate the 
final agreement between the Banks on 
7th August, and after referring to 
other matters not material to our 
report, concluded by dismissing the 
appeal with costs.! 

Fawcett, J.— I agree entirely with 
the judgment just delivered, and I 
shall only add a few remarks on some 
of the most important of the numerous 
objections that have been taken by 
the appellant to the validity of the 
proceedings. First of all, as regards 
the use of the word ‘ amalgamate ’ in 
the resolution and the circular, I may 
refer to Palmer’s Company Prece¬ 
dents, 12th Edition, Part I, at pages 
1413 to 1415 as showing that this is a 
popular term which has been used for 
many years, and which can properly 
i>e used to cover a scheme such as the 
present one under S. 213 of the Indian 
Companies Aod. Secondly, as regards 
the form of the resolution, I may point 
out that it follows almost 'word for 
word, with a few necessary modifi¬ 
cations, the form No. 784 laid down 
in the same work for such a scheme, 
■and therefore it is difficult to hold that 
this particular form is one that is 
aontrary to the provisions of S. 213, or 
m otherwise a form open to objection. 
In fact the only real departure from 
Palmer s form is that the resolution 
omits saying that such and suoh per¬ 
sons are hereby appointed liquidators 
I or the purpose of the winding up, 
instead of this the notice says 
Chat the confirmatory meeting would 
among other matters consider the 
question of appointing liquidators, 
it seems to me that that is quite a 
•porreot ohange to make because, as 
pointed out by the Court of Appeal in 
f«>i» Trench Tubeless Tyre Company, 


(12), the proposed liquidators may be 
changed at the confirmatory meeting. 
That is because the appointment or 
liquidators is not required to be by 
“ special resolution, ” the latter being 
necessary only in regard to the pro¬ 
posed voluntary winding .up of the 
company and amalgamation under 
b. 213. 

I next come to the chairman's rul¬ 
ing as to amendment propesed by the 
appellant No. 1. I think that amend¬ 
ment was rightly ruled out of order, 
because in effect it merely negatived 
the proposal before the meeting, viz., 
that the conditional agreement sub¬ 
mitted to the meeting should be 
approved. It is a well recognised 
rule that an amendment should be 
affirmative in form, and not merely 
negative of something already pro¬ 
posed, and be in such a form that a 
definite decision can be arrived at*: 
cf. Crew’s Procedure at Meetings, 3rd 
Edn., p, 111. Thus in the rules laid 
down for the conduct of business of 
the Bombay Legislative Council, rule 
37 (2), says: ” An amendment may 
not be moved which has merely the 
effect of a negative vole.” See 
Bombay Legislative Manual 1920, 
at p. 204. The proviso proposed 
to be added to the resolution 
would necessarily involve a 
rejection of the conditional agree¬ 
ment submitted to the meeting, be¬ 
cause the consent of the Central Bank 
of India would be necessary to the 
alterations that were suggested in 
this proviso, and unless and until 
that consent were obtained the 
amendment would have no effeotive 
operation. It was nos a practical 
proposition that the agreement should 
be approved subject to this particular 
proviso, and there would therefore 
be no definite deoision on the matter 
before the meeting. I may in this 
connection refer to the oase of Wall 
v. London and Northern Assets Cor¬ 
poration (5). It will be seen from the 
report at page 472 that a somewhat 
similar amendment was proposed at 
a confirmatory meeting in that oase, 
viz., that the following be added to 
t he resol ution. 

^ Vt V ?*™**™-^ ai3 =Si2t> 
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‘Subject to purchaser agreeing tj allow any 
inlivdualora y bjdy of disssntient r are- 
holders to have tbeir ruare of tbe ass ts 
agreed *o be sold in lieu of the Lon Ion Nor¬ 
thern Debeoiuies sha-esdue to them.' 

Tnat amendment involved that the 
purchaser as here, should agree to a 
certain charge, but the chairman 
ruled the amendment out of order 
and moved that the resolution should 
be confirmed. This was objected to 
in the arguments before the Court of 
Appeal. Lindley M. R. (at p. 480) 
summarily dismissed the objection as 
being a point with which the Court 
had nothing to do. Ch tty L. J. (at 
p. 483) mentions this refusal of the 
chairman to put, the amendment at 
the meeting, and says:— 

“H s refusa', in rrn opinio' 1 , wa9 right, be- 
caus - t! at meeting was called for ore pi rposo 
oniy, ai d that \va» to confirm or reject the 
original rrso ut ou which had been past d, 
and ary amendment would be »hoi y ir- 
reletaot, Imaisetko single purpose of the 
n oeung wan to say Aye or Nay, is the original 
resolution t j stand or tall:'’ 

I quite recc guise that this relates 
to an amendment proposed at a con¬ 
firmatory meeting, and not to one 
proposed at the first meeting, but I 
think that logically the same reason¬ 
ing applies to the latter ca-e with 
some slight alterations, viz., that the 
one purpose for which this meeting 
was called was to confirm or reject 
the particular agreement submitted 
to the meeting, and an amendment 
of the kind proposed was inadmis- 
‘ sil-le in view of that particular object. 
1 think that at the most all that could 
le moved was to adjourn the meeting 
in order to enable the directors to 
enter into further negotiations with 
a view to the suggested alteration of 
tbe conditional arrangement between 
the two companies. No doubt in 
Palmer's Company Precedents, Part 
I, at pp. 668-6Gy a reference is made to 
Wright's case (13 . These remarks at 
first sight seem to support the pro¬ 
priety of an amendment of this kind, 
suggesting modiiafitions in the con¬ 
ditional agreement, provided such 
modifications were not more onerous 
on the con pany ; but if the report 
of this particular case be referred to, 
it will be clearly seen from pages 3b. v , 
3>9 and 340 chat the modifications 
there* re fern d to were not modirca- 


tions of the actual agreement that 
was put to the meeting, but modifica¬ 
tions connected with the agreement 
but in regard to matters which were 
entirely independent of the consent 
of the other party to the agreement, 
for they referred to the second and 
third resolutions mentioned in that 
report, which dealt with certain ar¬ 
rangements dependent merely on the 
approval of the shareholders of the 
company. It seems clear, therefore, 
that this is not a case, which really 
supports the contention of the appel¬ 
lants that the amendment was impro¬ 
perly ruled out of order. 

The next serious objection taken in 
this appeal is the alleged denial of 
appellant No. l’s right of speech at 
the first extraordinary general meet¬ 
ing. On this point I agree entirely 
with wihat has been said by my learn¬ 
ed brother. The Court has a dis¬ 
cretion as to whether it should, or 
should not. grant a declaration or 
an injunction of the kind sought in 
this suit under Ss. 42 and 54 of the 
Specific Relief Act of 1877, and the 
plaintiffs are not entitled to such a 
declaration or injunction merely be¬ 
cause of an irregularity of the kind 
that is under consideration. Of course 
that discretion must be exercised on 
accepted judicial principles, but it i9 
a case where we have English deci¬ 
sions to guide us, and these show 
that the Court should not interfere 
on the .ground of an irregularity ir 
tbe case of acts which are valid if 
done with the approval of the majori 
ty of shareholders, unless the acts 
complained of are of a fraudulent 
character or are ultra vires. In the 
present case, I think it is important 
to bear in mind that there are special 
circumstances, which at any rate give 
an insight into the point of view of 
the majority of the shareholders, who 
refused to hear appellant No. 1. We 
have his admission, that he used to be 
in the employ of the Tata Bank and 
was dismissed by them in 1922. Then 
we have the case to which appellant 
No. 1 fcimself drew our attention, viz., 
Parashuram r. The Tata Industrial 
Bank, Limited (11) Irom the report of 
which it appears that the appellant 
N 0 . 1 brought a suit against the com¬ 
pany in regard to a general meeting. 
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held on May I, 1923, at which he 
t objected to the accounts and the di- 
/ rectors’ report submitted to that meet¬ 
ing and wanted to have a committee 
* of inspection appointed to exa nine 
them. Then the point of order that 
he drew up clearly shows that he was 
objecting to the whole meeting on 
the ground that it was illegal. It 
certainly shows a spirit of oostruc- 
tion and non-co-operation rather than 
a bond fide effort to help towards a 
satisfactory solution of the difficulties 
that confronted the company ; and in 
these circumstances, the majority 
of the shareholders may have thought 
his action wa9 not bona fide and he 
I would thereby waste their time in 
"bring ng reckless charges against the 
directors and arguing in support of 
the views contained in bis point of 
order. I think these facts should be 
taken into consideration in determin¬ 
ing whether we should or should not 
interfere with the resolution on this 
particular ground. Another point to 
be borne in mind is that appellant 
No. 1 might have persisted in trying 
to speak, and if he had done so he 
might possibly have succeeded. Such a 
result is not unknown in political 
meetings. Finally we have the fact 
that he had a further opportunity of 
putting forward his objections to this 
agreement at'the confirmatory meet¬ 
ing held in August, but he did not 
attempt to avail himself of that op- 
T>ortunity. I, therefore, agree with 
5 Wf learned brother that this is not a 
case where we should hold the resolu¬ 
tion invalid because the appellant was 
prevented from speaking. 

As regards the objections to the ap¬ 
pointment of the liquidators at the 
meeting in August, the learned Judge 
D3low has held that there was an ir- 
r p gularity on the reasoning of the 
judgment in The Queen v. Roberts (14) 
but, if that oase is looked at, it will 
be seen that it contemplates a suc¬ 
cession of amendments before the 
result of the poll is known, so that 
there would be no finality to the 
meeting. That is an argument ab 
vnconvenienti which does not apply to 
the present case, because there was a 
settl ement of the dispute about the 
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persons who should be appointed 
liquidators, and hence it resulted 
in finality. The argument based on 
inconvenience thus falls to the 
ground, and in my opinion there 
is nothing in law which makes such 
a compromise illegal or invalid, even 
at the stage at wuioh it was arrived 
at in this particular case. The case is 
analogous to one where the Court is 
about to deliv er judgment, or even in 
the act of delivering judgment where 
it is still open to the parties to come 
to a compromise, at any rate before 
the judgment is finally delivered. I 
have already referred to the case of 
In re Trench Tubeless Tyre Company 
(12) which is ample authority for the 
view that the liquidators proposed at 
the special meeting could be changed 
or added c>, as was done in this oase. 
Under sub-S. (3) of s. 83 of the 
Indian Companies Act, 191), the ap¬ 
pointment of these liquidators is 
deemed to bo valid, until the contrary 
has been proved. This has not been 
done, and this objection therefore 
fails. 

In conclusion, I would only say 
that I agree entirely with my learned 
brother in regard to the objection 
taken about the poll. As to the obj-?c- 
tions based on the alleged misconduct 
of the directors, I may refer to In re 
Irrigation Company of France, Ex 
parte Fox (15) where it is pointed out 
that a case of fraud or over-bearing 
influence is necessary to justify in¬ 
terference by the Court. Here it is 
quite clear that there is no indication 
of the directors getting any secret 
profit, and the conditional agreement 
provided for their not getting any 
compensation for loss of office. 1 
think there is no substance in the 
objections which the two appellants 
have raised to the validity of the 
resolution, and that therefore the ap¬ 
peal should be dismissed with costs. 

Shah, Ag. C. J. As regards costs, 
we confirm the order of the lower 
Court, but we order that there will be 
only one set of costs in appeal. 

Appeal dismissed 
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Shah, Ag. C. J. and Kincaid, J. 

Meghji Moorji —Appellant. 

v 

Tyeballi Kamruddin —Respondent. 

0. C. J. Appeal No. 14 of 1924, Suit 
No. 2591 of 1921, Decided on 29th July 
1924. 

(a) D jed—Construction—Head lessee not 
bound t) renew head-lease—Covenant to allow 
renewal to sub-lessee if and when renewal is 
obtained by head-lessee — Sub-lessee cannot 
claim right to renewal in perpetuity . 

• Where the head lessee in heal lease does 
cot bind himself to take out a lease at the 
end of 99 years' period died in the head-lefese, 
but has agreed that if and when the-lease, is 
renewed he and his heir* and assigns would 
pass oa the benefit of that renewal to their 
lessee, tha, is cot sufficient to give to the sub¬ 
lessees the right to the renewal of the lease 
in perpetuity. IP 65 C 2] 

* * (6) Contract—Waiver must be with in¬ 
tention to waive and with knowledge of all cir¬ 
cumstances—Payment by vendee of purchase 
monetf , due to mistake induced by advice of 
solicitors is not waiver of right under cove¬ 
nant for title . 

In order that there may be an effectual 
waiver of any stipulation in an agreement, it 
must be intentional and based upon full 
knowledge of the circumstances. Where there 
has been no indepecdent investigation of title 
on behalf of the plaintiff-vendee but, due to a 
mistake induced by the advice of his soli¬ 
citors, he pays portion of the purchase money, 
he does not thereby waive his right to the 
enforcement of the stipulation by the vendor 
to make out marketable title. [P 67 C 2] 

* ♦ (c) Evidence Act , S . 115 — Vendor and 
vendee both advised by same solicitors—Both 
sharing same mistake as to vendor s title due to 
solicitors' advice—Vendee paying purchase 
money and vendor utiliiing it to obtain trans¬ 
fer—Defect in title of vendor discovered— Ven¬ 
dee %s not estopped from claiming back pur¬ 
chase money as vendor did not act on faith of 
vendee's representation . 

. Both parties Were advised by same solici¬ 
tors and due to the mistake underlying that 
advice, which mistake was shared by both 
parties, the purchaser paid a considerable por¬ 
tion of the purchase money to the vendor 
who in turn utilised the araoan. in obtaining 
a transfer of the property from third party. 
It afterwards was found that the vendor's title 
under the transfer was defective. 

Held : it was a caie of co umon mistake and 
it cannot be raid that the vendor acted on any 
belief induced by the repreientation of tne 
purchaser and teat in these circumstances 
though the matter bad gone so far as the pre¬ 
paration of the assigment, tte purchaser was 
not estopped from claiming back tbo money 
on the ground that the vendor had tailed to 
make out a marketable title as per covenant. 

[P. 68, C. 2.] 
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Quxre whether where practically the pro- J 
perty has passed, though the legal ownership 
may not have passed, the purchaser can repu¬ 
diate the contract on the ground that no mar¬ 
ketable title has been made out. 

Judah and Coltman —for Appellant. 

Engineer and Desai—[err Respon* 
dent. 

Facts.—The plaintiff and defen¬ 
dant entered into a contract for the 
sale of immovable property. The de¬ 
fendant was to obtain a transfer 
thereof from a third party and then 
to complete the sale. The defendant 
undertook to make out a marketable 
title “ free from all reasonable doubt 
and were misled into believing 
that the title of the defendant 
was free from doubt. The vendee 
paid the purchase money part of 
which was utilised in paying off the 
third party from whom the vendee 
was to obtain the transfer, but the 
major part of which was used in pre¬ 
paring the assignment in favour of the 
vendee. In the meanwhile a dispute 
arose between the vendee and his sub- 
purchasera of the same property • 
wherein the vendees were held by the 
Court not to have a marketable title. 
Upon this, the vendees repudiated the 
contract and claimed back the pur¬ 
chase money from the vendor on the 
ground of his having failed in fulfill¬ 
ing his covenant. 

Judgment.—[After elaborately set¬ 
ting out the facts of the case and,i» 
alluding to the points urged on either] 
side, the judgment continued J 
Before dealing with these points, it 
may be mentioned that it is not sug¬ 
gested before us that the plaintiff 
knew at the date of his contract with 
the defendant, or thereafter, of the 
express terms upon which the defen¬ 
dant had agreed to buy from Lelin- 
wala. The finding on issue No. 2 by 
the learned trial Judge is not chal¬ 
lenged before us, nor is the finding on 
issue No. 1 questioned, and it is to be 
taken as found by the learned trial 
Judge that the plaintiff did not know 
that he was only obtaining a lease¬ 
hold title for a limited term. Though 
the learned Judge does not consider 
it necessary to record • any finding on 
issue No. 6, which is whether the de¬ 
fendant has made out such title as he 
had agreed to make out, it is clear 
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that for the purposes of this appeal it 
must be taken that in fact the title 
whioh the defendant was able to make 
out was not marketable. Though the 
learned counsel for the defendant- 
respondent has made a somewhat 
faint attempt to suggest that it may 
be tieated as an open question in this 
appeal, it seems to me that after the 
decision of the Court of Appeal bet¬ 
ween the plaintiff and his sub-pur- 
chaser, it cannot be treated as an 
open question. It may be mentioned 
that though the parties to this litiga¬ 
tion may have known generally that 
it was a leasehold property, and not 
a freehold, it has been assumed by 
the parties throughout in this case 
that they at least expected, and were 
entitled to expect, to get a right to 
the renewal of the lease in perpetui¬ 
ty. The evidence of Mr. Dastur, who 
acted as a member of the firm of 
Messrs. Mull.i and Mulla in connec¬ 
tion with this contract both for the 
defendant and the plaintiff, says at 
the end of his evidence 

“ we didn't quite notice the point regarding 
the difficulty a* to reuewa’, whioh whs sub-e- 
4 'iently raised. But 1 believe I center a d 
withjudiu and Salomaa thatti.e plaintiff 
had never agreed to sell pcrpjtual lease-hold, 
when we ex imined tae document! we to <k the 
title to be one of per etual leasehold. I accep- 
ed tbe tele cn behalf of ho;h, via., defendant 
and plaintiff.*' 

There is no doubt from the corref- 
pondence, and also from the evidence 
recorded at the trial, that at least the 
plaintiff and his sub-purchasers to 
whom the property was sold on the 
same terms on which the plaintiff had 
bough' from the defendant, were 
under the dear impression that at 
least title to a perpetual leasehold 
was to bb mace out. That is the 
basis upon which the questions raised 
on the originating summons were 
considered ; and that is the basis upon 

whioh the decision in that case pro¬ 
ceeds. H 

In this view it is clear that for the 

£!!r P £?\°[, deterfTlinin S whether mar- 

^ as madw out * il must be 
taken that, though it was known to 

be a leasehold property, it was neces- 

f i 4 ra u k £ OUt a titIe t0 a P^Pe- 
tual leasehold or at least to the right 

nninf S f° h a lea8e hpld. From this 
point of view it has been definitely 
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held that as between the plaintiff and 
his sub-purchaswrs the title was not 
marketable on the ground that Bai 
Avabai under the lease of 190; did 
not bind herself to take out a lease at 
the end of 99 years’ period fixed 
in the head-lease, but agreed that if 
and when the lease was renewed she 
and her heirs and assigns would pass 
on he benefit of that renewal to their 
le«see. That was not considered 
sufficient to give to the subsequent 
lessees the right to the renewal of the 
lease in perpetuity, and therefore the 
title was held to be defective. It is 
difficult to hold that as between the 
defendant and the plaintiff, if it is 
necessary for the defendant to make 
out a marketable title, that the defect 
does not exist. Taking it, therefore, 
for the purposes of this appeal that if 
it is essential for the defendant to 
make out a marketable title to this 
lease-hold property in the sense of 
the lessee getting the right to it as a 
permanent leasehold, the defendant 
is not in a position to make out that 
title. acco*ding to the view taken in 
the proceedings, to which I have re¬ 
ferred. 

The main point, however, upon 
whioh the decision of the lower Court 
i9 based, and which has been argued 
before us, is the point of waiver as to 
the stipulation to make out a mar¬ 
ketable title. Now it is clear that in 
order that there may be &q effectual 
waiver of any stipulation in an agree¬ 
ment, it mu9t be intentional and 
based upon full knowledge of the cir¬ 
cumstances, then the question is whe¬ 
ther the plain'iff in this case is pro¬ 
ved to hav9 waived his right to the 
benefit of this stipulation as to mar¬ 
ketable title being made out by the 
defendant. In connection wit i this 
point, it is important to remember 
that Messrs. Mulla and Mulla had 
already investigated the title on be¬ 
half of the defendant with reference 
to his contract between the defen¬ 
dant and Lelinwala, and on this peint 
the ovidenoe of Mr. Dastur is impor¬ 
tant :— 

“ Q. Did you tell him what he wai pufoha- 
■mg under ht« ag-eetn*nt f 

A. Yeg.Id d. That he was p-aot‘oilly 
paroaaii ig tue interest of Tyeba h u ider his 
agreement. That is he was piPoeaiiog tk© 
properly on too same terms Inal XyebJly had 
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agreed to purchase from Leliwala. The 
completion of the matter procet del on that 
basis. I remember plaintiff's agreement to 
sell to Simon and Motilal. I wrote to Judah 
and Saloman, who represented Simon and 
Motilal that this assignment would be direct 
to them. I most have received a letter from 
Judah and Saloman dated March 11, 1920, as 
per this press copy They refused to comp ete 
before May 31. It was then decided to take 
an assignment in plain tiff’s favour as Shroff 
and Vachha ware pressing to complete the 
matter on behalf of Lelmwala. 

Then further or. his cross-examina¬ 
tion he says : — 

“ Mr. S. Mulla was only attending to the 
preparation of the agreement for sale between 
Lelinwala and Tyebalii. After that 1 was 
attending to the matter. The title was prac¬ 
tically investigated before the agreement was 
prepared. I had gone through the title deed ; 
so also had Mr. S. Mulla. After the agree¬ 
ment was executed, we had gone through the 
title deeds again and taken setrch in tne Sub¬ 
registrar's office. we hadn't taken search in 
that office (of head-lea^e of 1869 ; his records 
begin only from 1867). We begun only with 
a title deed of a certain date. I don’t remem¬ 
ber the year. A clerk took the search, rot I. 
I can’t say it was complete before pla ntiff be¬ 
came our client. The notes of search are in 
the missing file. I don't know wbat to^k 
place between plaintiff and S. Mulla, before 
plaintiff was sent to me. There was no neces¬ 
sity to re-mvestigate the title after plaintiff 
became our client and I don't think I did. Tne 
agreement between plaintiff and defendant 
was executed ont9ide our office. Our aivice 
was sought and in regar-l to that greement 
by plaintiff after it had been executed." 

This evidence clearly shows tiiat 
practically the title was investigated 
by Messrs Mulla and Mulla as re¬ 
gards the e xtract be tween Lelinwala 
and Tyeballi, and they made no fur¬ 
ther effort vt hen they were engaged 
by the plaintiff to investigate the 
title so far as the plaintiff was con¬ 
cerned. They were apparently satis¬ 
fied that a title to a perpetual lea>e- 
hold was sufficiently made out, and 
as they did not realise the defect 
which came to be subsequently dis¬ 
covered, they thought that there was 
no need to investigate the title fur¬ 
ther. But it must be remembered 
that all the knowledge that Messrs. 
Mulla and Mulla had before the 
plaintiff engaged them for the pur¬ 
pose of the contract in question, was 
acquired by them on behalf of Tyeb- 
alli, and all the knowledge that they 
had acquired as regards the terms of 
the contract between Lelinwala and 
Tyeballi ?.s regards the lease could 
not be attributed to the plaintiff. In 


fact the learned Judge has not attri¬ 
buted that knowledge to the plaintiff, 
and quite rightly, under the circum¬ 
stances. The fact appears to be that 
Messrs. Mulla and Mulla being satis¬ 
fied as to the marketable nature of 
the title, they naturally advised the 
defendant and the plaintiff according¬ 
ly, and they accepted that advice. 
The plaintiff paid Rs. 1,24,000 on 
April 16, 1920, a substantial part of 
which was used by Messrs. Mulla and 
Mulla for the purpose of getting the 
assignment, which is Exh. 1 in case. 
On April 20, 1920, it was signed only 
by Lelinwala who got the balance of 
his money. The defendant beyond 
paying Rs. 12,000 as earnest money 
tc Lelinwala had not paid anything 
to him, and Rs. 1,16,000 paid on 
April 20 to Lelinwala was part of the 
money received by Messrs. Mulla and 
Mulla from the plaintiff. The plain¬ 
tiff was tot present at the time, and 
he never agreed in terms to accept the 
conve-vance or assignment. It is true 
that thereafter two letters were writ¬ 
ten by Messrs! Mulla and Mulla to 
the plaintiff, one on May 5, 1920, and 
the other on June 1, 1920. In the 
letter of May 5 it was distinctly 
stated that arrangement was made 
that defendant was to have posses¬ 
sion of the property in the sense that 
he was to receive rents till the 
balance of the considetation money 
was not paid by the plaintiff to the 
defendant and Exh. 1 not completed, 
as it was intended to be completed. 
On June 1, again, there was ademand 
made for Rs, 46,000 and for the com¬ 
pletion of the document ; but the 
plaintiff did not re. ly. Thereafer 
there was practically silence for a 
long time until we come to Septem¬ 
ber and October when at the request 
of Messrs Merwanji, Kola & Co., 
Messrs. Mulla and Mulla informed 
the plaintiff of what ths defendant 
was demanding. As I have already 
indicated in the statement of facts, 
that in December 1920, the plaintiff’s 
solicitors Messrs. Captain ana V aidya 
took practically the same view as to 
the marketable nature of the title as 
Messrs. Mulla and Mulla, and on 
behalf of the plaintiff they did their 
best to make out a marketable title. 
Unfortunately, however, with the 
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best of efforts on the part “of the 
plaintiff to make out that position he 
failed, and all this time the silence of 
both parties, namely, of the defen¬ 
dant and the plaintiff, a op : ars to me 
to be artributable to the face that 
they were waiting to see the result of 
the proceedings taken by the plain¬ 
tiff to make out a marketable title. As 
soon as the plaintiff found that he 
failed in hi> efforts to make out a 
marketable title, and that it was de¬ 
finitely held by the Court of Appeal 
that a marketable title was not made 
out, he at once wrote to the defen¬ 
dant's solicitors sayiDg that he did 
not complete the contract, and that 
the contract was to be treated as 
rescinded. 

Taking the conduct of the plaintiff 
as a whole, it seems to me that he 
was first acting according to the 
advice of Messrs’. Mulla and Mulla, 
and thereafter, according to the 
advice of Messrs. Captain & Vaidja, 
and he was as anxious as the defen¬ 
dant to see that the contract was put 
through. That was natural under the 
circumstances as he stood to gain by 
making out that position, if not as 
much as the defendant, at least to a 
certain extent, and the defendant was 
also interested in the same sense. 
Therefore both the defendant and the 
plaintiff really were waiting to see 
the result of the proceedings which 
the plaintiff took in this matter. 

I am not prepared to hold on these 
facts that there was an intentional 
waiver of the stipulation as to market¬ 
able title, for the simple reason that 
at the time he had no knowledge of 
all the circumstances. In fact there 
had been no independent investiga¬ 
tion of title on his behalf. Messrs. 
Mulla and Mulla who had already 
investigated the title 'thought that 
was sufficient, and under those cir¬ 
cumstances it seems to me that it 
would not be right to hold that the 
plaintiff was consciously waiving his 
right to the benefit of the stipulation 
of marketable title in his agreement. 
As soon as Messrs. Judah and Solo- 
raea found the defeot in the title, the 
plaintiff remained silent and waited 
to see the result of that dispute. He 
did Lis best to see that the dispute 
was settled m a manner he wished it 
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to be settled. But he failed, and he 
at once put an end to the contract. 
Under the circumstances I am not 
satisfied that there was any waiver on 
the part of the piaintiff. Equally I 
am not satisfied that there was any 
estoppel in virtue of what happened 
on April 20, 1920, in connection with 
the assignment, Exh 1. It is truo 
that the plaintiff paid a part of the 
purchase money, and the best part of 
it was used for the purpose of paying 
off Lelinwala oo behalf the defendant 
by Messrs. Mulla and Mulla. It is 
also true, as pointed out by the learn¬ 
ed trial Judge, that if the purchaser 
enters into possession or pays the 
whole or part cf the purchase money, 
or does other acts, which a purchaser 
is not bound to do until a good title 
has been made, he may be deemed to 
have waived objection to the title. 
The question as to whether the objec¬ 
tion as to title is waived, is one of 
fact, and it may be that under 
certain cirourastances the payment 
of purchase money may indicate 
a waiver on his part. But here it 
seems to me that the whol? thing 
proceeded upon what may be described 
as an honest error of judgment on the 
part of Messrs Mulla and Mulla in 
advising that marketable title was 
made out, and so far as the parties 
are concerned, it must be taken to be 
a case of proceeding on a common 
mistake induced by the advice of the 
solicitors. 

With reference to this aspect of 
the case, it seems to me tint the case 
of Jones v. Clifford (1) which the learn¬ 
ed Judge had referred to, is somewhat 
similar to the present case, and it is 
in favour of the plaintiff, and not 
against him. In that case it was 
distinctly agreed that it was to be 
assumed that a person who died in 
1841 was seized in fee of the freeholds, 
and that the defendant should not 

require the production of or investi¬ 
gate or make any objection in respeot 
of the prior title” thereto. The sub- 
purchaser happened to discover a 
defect after the tit'e was accepted by 
the defandant and it was held that the 
defendant was not precluded by the 
condition or the aooeptanoe of title 
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from tekirg objection, and the Court 
could not decree specific performance. 
Although there was no fraud, there 
being a common mistake, ihe defend¬ 
ant there was held to be entitled to an 
inquiry as to the title to the freeholds 
at the date of the contract. 

Similarly here, though the matter 
proceeded so far as the preparation ■ f 
the assignment, Exh. 1. it seen s to 
me that when tbe defect was discover¬ 
ed subsequently at the instance of the 
sub purchasers from the plaintiff, the 
plaintiff is equally entitled to the 
benefit of the stipulation that market¬ 
able title was to be made cut, even 
though he had in a sense accepted the 
title on April 20, 1920. Under the 
circumstances of this case it cannot 
be inferred that he waived his right 
to the stipulation or that he was 
estopped. In fact the basis for tbe 
plea of estoppel appears to me to be 
weaker even than the plea a6 to 
waiver. Beyond the conduct as indi¬ 
cated by wbat happened on April 20, 
1920, there is nothing in the conduct 
of tbe plaintiff to show that he ever 
represented to the defendant, or that 
the defendant was in any sense in¬ 
fluenced by the representation, that 
the title was good. In fact both of 
them were advised by the cammon 
Solicitors Messrs. Mulla and Mulla, 
and whatever the mistake underlying 
that advice may be it was a case of a 
common mistake. It cannot be said 
in this case that the defendant acted 
on any belief induced by the repre¬ 
sentation of the plaintiff. 

Tbe learned Judge has referred to 
the doctrine of part performance as 
accepted in Bapu Apaji v. Kashinath 
Sadcba (2). After a careful considera¬ 
tion of the facts of this case, I do not 
see bow that doctrine could apply to 
this case. There was no question of 
any defect in the title of the vendor 
at all. Where there is an agreement 
for sale, and where there bas been 
transfer of possession in pursuance of 
that agreement to the purchaser 
and the contract price has been 
received by tbe vendor, the vendor, 
cannot recover back the possession, 
but must be prepared to fulfil the con¬ 
tract by executing a conveyance, 

(8) (11*37141 Born. 458=19 Bern. Lit. / 
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That Yeally is the result of that judg¬ 
ment. It is not at all clear, and it i6 
not necessary for the purpose of this 
case to decide, as to whtther in a 
given case where there is admittedly 
a d<fect in the title of the vtndor, the 
purchaser could not, even if these 
things had happened, get the benefit 
of the plea that be was not bound to 
complete the contract. That must de¬ 
pend upon tbe circumstances of tbe 
case. That point did not arise for con¬ 
sideration in Bapu Apoji v. Kashinath, 

(2) nor does it appear to have arisen 
for decision in any of the cases to 
which reference has been made in that 
judgment. For instance, in the case 
of Karaba Narubhai v. Mantukhram 

(3) to which the learned trial Judge 
has referred, there was no question of 
any defect in the title of the vendor 
at all No doubt _ if a stage haB 
been reached in a given case where 
practically the property has passed, 
though the legal ownership may not 
have, tbe question would arise as to 
whether the purchaser could repudiate 
the contract on the ground that no 
marketable title has been made out. 
The facts of the present case do not 
appear to me to invite the application 
of the principle underlying the deci¬ 
sion in Bapu Apaji v. Kashinath (2). 
In the first place, the possession such 
as there could be of this property, has 
been with the defendant, and has 
never been with th* plaintiff. It 16 
quite true that as a result of the 
arrangement it was intended to be 
given to the plaintiff, if he acted in 
a particular way. But he never did 
act in that way and he never took 
possession. The purchase money 
was paid in part, and that fact doe6 
not appear to me to negative the 
possibility of a dispute as to market¬ 
able title arising between the parties. 
The dispute did arise in fact, and I 
have already referred to the way in 
which that dispute was ultimately 
disposed of a- between tbe plaintiff 
and his sub-purchasers. The mere 
fact that M( ssrs. Mulla and Mulla 
came to the conclusion that the title 
was marketable and advised both the 
parties to act on that basis, and that 
both parties acted on that basis up to 
a certain point, does not preclu de the 

(3) (1900) 24 Bom. 400 = 8 Bom. L.K. 220. 
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plaintiff from taking up the positioo, 
if he is otherwise able to make out, 
that the title is not marketable. Tha 
deoision ia AfCulloch v Gregory *4) 
appears to be in point. It is not 
neoessary to refer to the obierv ttiou9 
of the Vice-Chancellor in that case 
in detail. But the principle underly¬ 
ing that decision applies to the facts 
of this case. If we were to hold that 
the plaintiff is estopped from making 
. out the plea that the title is not 
marketable, or that he has waived 
his right to the benefit of the stipula¬ 
tion about a marketable title, we 
would practically be holding that he 
was bound by the advice of Messrs. 
Mulla and Mulla which both parties 
aooepted for the time being. 

On the whole, therefore we ’are 
satisfied that the view taken by th ■ 
learned Judge in this case is wrong. 
We allow this appeal, set aside the 
deoree of the trial Court and pass a 
decree in favour of the plaintiff for 
Rs. 1,26,000 with interest at 6 par cent, 
from this date until payment, with 
costs of the appeal and of the suit. 
The dtfeudant’s counter claim is dis¬ 
missed. The decretal amount to b9 a 
charge on the property in question. 
We further direot that the amount 
paid by the defendant to Messrs. 
Merwanji Kola & Co under the order 
of this Court dated November 13. 1920, 
as representing the net rents of the 
property recovered by the defendant 
should be paid over to the plaintiff in 
part satisfaction of this decree. 


Appeal allowed. 
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% * (i) Contract Act, S. 25S— Mortgage to 
firm—'Me'* se of property ia useless unless 
executant i ■ auth prised by all p irtn-rs. 

A parn?f 9 hlo firo is a t * 0 '* en * ^7 ?ik° 
a lirai ed ii<»b I ty company. Co sequent ly * 
coiY-ytno* to the firm -peat's m a o miey- 
a 109 to the indiviiial pata-ri ae ease of 
proport/ mortgag-d to a firm aia wlo'e ii 
usalesi ual?s« i' 5 ki »wn who the iadvidvial 
part a sr* a *e and w tetli-r the ei'oot t it of tha 
re ease is a ifch r sod by the n to act on their 
behilf. Case ia w dis ;usjed. [P 70 O 1 ) 

* * pj T. P. Act; S. 65. (/) (6>aai((f>— 
Pr >of as to relene by previous m.rtgageo— 
Van lea cine id cjntr ic: if t as p*r*f of reease 
of property by a firm to which it hai been 
m >rtga ted, me' ely a recast died.ijnethy one 
of th* partners of the firm and a declaraton by 
him giving out the names of the other part* 
tiers and undertaking to ere lit the mo'tgige 
amount to the partnership accounl % are pro - 
daCdd* 

T ie ve dee in this country is entitled to 
req .ir? fur h r proof of the release of the 
property wtiioo hai ba^n mo tg»g 3 d toapart- 
n*r««iip firm, t i*n merely a d cimo-tpur- 
p rt ng t> be s«g*ied by one of’.In part tors 
f r the firm as a Whole. The Yendoe >• entitl¬ 
ed 10 projf as 10 -vho all tie indiv duil part¬ 
ners are and as to whether they have autho¬ 
rised the executant to reconvey the property. 

IP 71 C. 1, a] 

Colt man and Afunshi —for Appel¬ 

lant. 

Vakeel and B . J. Desai —for Res¬ 
pondent. 

Facts. —Plaintiff agreed to pur¬ 
chase a building from the defendant 
which the defendant had agreed some 
time ago to purchase from its owner. 

The vendor uudertook to make out 
a marketable title free from all rea¬ 
sonable doubts. 

The owner had effected a legal and 
an equitable mortgage on the pro¬ 
perty,^ two different of bankers.Both 
mortgages were redeemed. The 
owner took a release of the latter and 
reconveyance of the former mort¬ 
gage. But the documents in each case 
were signed by only one partner of 
the firms concerned. Eaoh partner, 
however passed a declaration disclos¬ 
ing the names of all the partners in 
his firm and undertaking to credit the 
amount of the mortgage to the 
partnership account. 

In investigating title to the build¬ 
ing sold, the vendee’s attorneys sent 
up requisitions to toe vendor’s at¬ 
torneys to produoe proofs that the 
persons who had signed the release 
and reconveyance deeds were partners 
m the firms and authorised to receive 
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the mortgage amount on their behalf. 
The Vendor’s attorneys replied that 
the requisitions were uncalled for 
and further correspondence ensued in 
course of which the declarations re¬ 
ferred to above were disclosed to the 
vendee’s attorneys. In the end, the 
Vendee gave notice to the vendor to 
complete the sale within a fort night 
and made time of the essence of the 
contract. After some time still, the 
vendee put an end to the contract al¬ 
leging that the vendor had failed to 
make out a marketable title and 
demanded the return of the purchase- 
m-ney paid by him. The present suit 
wa« for recovering this amount. 

Marten J.—[His lordship after stat¬ 
ing facts proceeded:—] 

In the first place I think it clear 
that the two mortgages, though taken 
in the names of the two firms.operated 
as if they had been taken in the names 
of the individual partners of those 
firms. A partnership firm is not a 
legal entity like a limited liability 
company. Consequently a convey¬ 
ance to the firm operates as a con¬ 
veyance to the individual partners. 
Authority for this will be found in 
Ragoonath'las Gopnbias v. Mnr, rji 
Jutlia (1) in our High Court, and in 
Wray r. Wray (2) and In re Smith 
Johnson v. Bnijlit Smith, (3) in 
England. In the present case this 
construction is quite consistent with 
the actual definitions used in the 
various documents Exs. E. to H. viz., 
"the creditors,” and "the mortgagees’’ 
and "the releasors” as there defined. 

That being so. four questions 
at least arise, viz. (1) as to whether 
the vendor had properly shown who 
the individual partners of the two 
firms actually were; (2) if so, whether 
the alleged partners Harilal and 
Venilal were expressly authorised by 
their respective firms to execute the 
releases, in question; (3) if not, were 
they competent to execute such re¬ 
leases; an- (4) what is the effect , if 
any) in India of a bare outstanding 
interest being left in a paid off mort¬ 


al 11892] 16 Bom. 568. 

(2) (1905} 2 Ch. 319 = 74 L. J., Cb.687 = 
93 L.T. 3M = 54 W. R. 136. 

(3) I1914J 1. Cb. 937 = 83 L. J Ch 687 = 
110 L.T. n'i8 = 58 8. J. 494 = 30 T. L. R. 
ill. 


gagee. In considering these points, 
one has also to consider whether 
the purchaser was reasonably protect¬ 
ed against any possible fraud by 
Hcrilal or Vanilal either in collusion 
with the mortgagor or by deceiving 
him. For instance if the other part¬ 
ners had brought a suit and proved 
that Harilal or Venilal was only a 
munim and had no power to sign on 
behalf of the firm and had wrong¬ 
fully abstracted the deeds and receiv¬ 
ed payment, would the purchaser 
have had a good defence, and if so on 
what grounds'? 

Now as regards the first point, the 
vendor in effect asked the purchaser 
to accept tbe bare statements of 
Venilal and Harilal as to the several 
individuals constituting the two firms, 
and that they themselves were part¬ 
ners in the two firms respectively, 
and were duly authorised by their 
co-partners to receive the mortgage 
moneys. No independent evidence, 
either from bankers or merchants or 
by production of the partnership 
books or the partnership deed, was 
forthcoming. Ther6 was not even 
any statement from the other alleged 
partners, nor from tbe mortgagor. 
It may be that the mortgagor honest¬ 
ly thought he was paying the right 
person. But his means of knowledge 
are not before us. He is described in 
the registration endorsements as a 
merchant and Bania. Acc rdingly 
he may have been content to rely on 
his knowledge as a Bania derived, it 
may be from his past transactions 
and supported by his books as to who 
this partnership firm consisted of, 
and who generally acted for them and 
signed on the firm’s behalf. If so, a 
statutory declaration or its Indian 
equivalent might have been most 
useful. But in fact none such was 
shown to us or put in evidence, al¬ 
though I notice from the defendant s 
affidavit of documents that the mort¬ 
gagor appears to have made a 
declaration on the same day as Exs. 
I and J. 

Nor I think was the identification 
before .the Registrar sufficient proof 
of these matters. The solicitors’ clerk 
who was examined in each case as to 
identity might have known the in¬ 
dividual actually executing the parti- 
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cular document but yet have been 
deceived or mistaken aa to the exe¬ 
cutant being a partner and duly 
authorized to sign. At any rate the 
means of knowledge of this clerk, 
viz., VVaman Sitaram, as regards 
Harilal. and H. E. Kapadia, as regards 
Venilal, are not shown.Nor I think 
idoes the attestation by Mr. Mino- 
cheber. solicitor and his clerk Naran- 
das, of the two releases, and by 
Narandas of the two declarations 
Exs. I and J, satisfactorily conclude 
the matter. What was wanted vas 
something from the other alleged 
partners which would bind them, such 
as the letters from them contemplat¬ 
ed in Exs. I and J. 

To avoid misconception, I should 
state that in argument before us 
the vendor’s counsel did not refer to 
any of these points about the mort¬ 
gagor or the attestations or registra¬ 
tions. Nor can I find that they weTe 
raised at the trial. But I mention 
them to show that they have not been 
overlooked 

It was, however, argued that nor¬ 
mally in a title where there is a con¬ 
veyance by A to B, and then another 
by B to C and so on, a purchaser 
does not call for evidence of identity 
unless there is some alteration in the 
description or some other circums¬ 
tances to raise a doubt. I quite agree. 
But here the mortgages were each in 
favour of a named firm, and the pur¬ 
chaser was only asking for evidence 
to show who that named firm was, 
and that the person executing the 
document was a partner in the firm 
and wa9 acting with the authority of 
his copartners. 

In my judgment this' \’was prima 
facie areasonable demand, particul¬ 
arly having regard to the large 
amount of the tw« mortgages, ziv., 

'S 3, an ^ Rs. 30,000 respectively. 
Further both firms were Hindu firms, 

^ nows from experience on 
the Original Side that great difficulty 
is often experienced in finding out 
exaotly who the partners in any 
particular firm are. In some markets 
the ramifications of Indian firms are 
suoh as would startle an .English 
praotitiqner, particularly as the com¬ 
plication of the joint Hindu family 
often cornea into operation. No 


doubt the firms here were shroffs, and 
accordingly a part of their business 
would normally consist in lending 
money on securities. But even in 
ordinary commercial transactions 
there may be circumstances which 
entitle one to be satisfied that what 
purports to be the signature of a firm 
has in fact been made by some duly 
autuorised person. Thus in a series 
of cases which I heard cn the Ori¬ 
ginal Side, a Mahomedan firm as part 
of a compromise with several banks 
had agreed to give some bills of ex¬ 
change maturing at long dates. When 
the bills were handed over, the bank 
objected that they were not signed by 
the partner who usually signed for 
the firm, but by an alleged son and 
partner. The bills were accordingly 
returned for re-execution. It was 
afterwards alleged that on the re- 
execution it was the son who signed 
his father’s name, and not the father 
himself. On maturity all the bills 
were repudiated, and amongst a 
variety of defences it was alleged 
that the double execution was an in¬ 
fringement of the local Stamp laws. 
Eventually the bank succeeded in all 
the cases except one where the bank 
manager unfortunately had pasted 
over the original bill of exchange so 
that nobody could see what the 
original document contained, and had 
then had a new document typed out 
and executed, but had used no new 
stamp, with the result that the new 
document sued on was held to be un¬ 
stamped and inadmissible. I only 
mention this as an instance where the 
banks guarded themselves against 
possible trickery by refusing to ac¬ 
cept the signature of the firm merely 
because somebody alleged he was a 
partner, and where subsequent events 
justified their •business precautions. 

I, however, wish to emphasize that 
in the present case there was in faot 
no fraud or any wrongful applica¬ 
tion of the moneys. But that did not 
transpire till the trial. As I have 
said, to ascertain the legal rights of 
the parties, we must lock closely at 
what was before the purohaser in 
September 1920. At that time there 
was no proof of payment beyond 
what I have already indioated. There¬ 
fore, with great reBpeot to the learn- 
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ed Judge, I do not think that that 
issue is affected by the admission 
made by the plaintiff's counsel at the 
trial, viz, that he did not dispute that 
the moneys were repa d by the mort¬ 
gagor to the respective mortgagees 
Jayantilal Motilal & Co. and Venilil 
Bbaichandbhai & Co. as stated in 
their respective release and reconvey¬ 
ance. For instance, even if the 
defend-M had gone further and had 
produced at the trial a further release 
and reconveyance signed by all the 
partners, that would I think have 
made no difference. It would then 
have bten too late. The proper time 
to agree to produce this was in Sep¬ 
tember or October 1920, and not at 
the trial in December 1923. 

Nor with all respect do I agree with 
the learned Judge when he says: “It 
is also clear f om the correspondence 
that at no time was it suggested that 
the moneys borrowed from these two 
firms were not paid back tc those res¬ 
pective firms by the defendant." As¬ 
suming that the learned Judge is 
there referring to tne mortgagor 
Jesingbhai and not to the defendant, 
the requisitions and correspondence 
asked first for proof that the actual 
recipient of the money was a duly 
authorised agent, and, secondly, that 
his co partners should be shown, and 
that all partners should execute re- 

I leases. In my opinion these demands 
involved a demand for proof that the 
moneys had reached the right quarter. 
The releases for instance would 
not be gi\en unless the firms had 
received the moneys. And in the 
view taken it is sufficient^for a pur¬ 
chaser to make a requisition calling 
for a release from certain people 
without detailing all the incidental 
matters which that release will prove 
or effect. 

Nor can I eee that the purchaser 
ever abandoned his demands to be 
satisfied on these points, and parti¬ 
cularly that Harilal and Venilal 
should be shown to be partners, al¬ 
though the actual language used in 
the correspondence extending over 
several months may, as was only 
natural, have varied from time to 
time. 

Then, as regards the question of 
praetical risk, it may be that the 
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practical risk that Harilal or Venilal 
was not a partner, or was practising a 
fraud on his oo partners was not 
great, but nevertheless it existed. 
Th? varieties of fraud are numerous, 
and I do not propose to discuss many 
possible methods or instances. I have 
already indicated soma, \farchant v. 
Morton, Down & Co. (4) is an illustra¬ 
tion of a case where each of two 
partners had assigned to a different 
person a debt due to the partnership 
by a third party. The first assign¬ 
ment was a fraud by one of the 
partners, and the subsequent contest 
between the two assignees for pri¬ 
ority raised difficult points of law 
which I will mention later. No doubt 
in the present case the possession of 
the deeds by the mortgagor would be 
a considerable safeguard, but their 
possession does not entirely negative 
fraud on master or co-partner. Fur 
ther, as regards the legal mortgage, 
the deeds were with the equitable 
mortgagee, and so a fraudulent per¬ 
son would only have the mortgage 
deed itself to account for. 

Moreover, besides the risk of actual 
attack by third parties alleging they 
had been defrauded, there is also to be 
considered the trouble and possible 
loss whioh the purchaser might be 
put to if he desired to re-sell or to 
mortgage. A special condition of sale 
guarding against the present requisi¬ 
tions would be difficult to frame, and 
might be depreciatory. And no pro¬ 
posed mortgagee could be barred in 
this way from raising this objection. 
It is extremely probable therefore 
that, unless many years had elapsed, 
he would require similar evidence to 
what the purchaser actually required, 
or else would refuse to advance his 
money. 

In this connection the case of Shri- 
nivasdas Bavri v. Meherbai, (5) though 
distinguishable on the facts, is useful 
to refer to.In that case the vendors had 
to show in 1913 that an agreement of 
oharge made in favour of Damodara- 
das Sunderdas and Gordhandas Sun- 
derdas jointly in 1892 had been effeo- 

(4) (190111KB, 839. 

(5) (1916) 41 Bon. 800=44 L A. 8«=S1 M. L- 
T. 836= 38 MX J. 175 = 19 Boa. L. B. 151= 
(1917) M.W.N. 858=21 O.WJT. 558=39 LO. 
687=85 OXJ.3UtF.OJ 
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tively discharged by a purported 
release of September 1902 tnide by 
Gordhandas alone. This release re- 
oited tbe death of Daraodardas in July 
1902 leaving Gordhandas as his only 
heir and legal representative, and 
that the raortgige had been paid off, 
and that accordingly Gordhandas 
thereby released the property fiom 
the charge created by the agreement 
of 18^2. Mr. Justice Macleod took 
the view, which was confirmed on 
appeal by Sir Basil Scott and Mr. 
Justice Davar, that the vendor had 
deduced a marketable title free from 
all reasonable doubts as provided by 
the contract. But on appeal to the 
Privy Council, it was held by their 
Lordships in a judgment delivered by 
Lord Parker that the purchaser was 
justified in requiring evidence that 
Gordhandas was the sole heir and 
legal representative of Damodardas, 
and that the vendors, having refused 

to supply such evidence, had not de¬ 
duced the marketable title which they 
were bound to deduce. They also 
held that the mere recital of this 
alleged fact in the release of Septem¬ 
ber 1902 was not sufficient; that the 
registration of the document made no 
difference in this respect; and that a 
oondition making those recitals evi¬ 
dence of the facts recited would have 
been depreciatory. Consequently the 
purchaser's appeal was allowed, and 
his deposit was ordered to be returned. 
It will be noticed from the facts 
stated at p. 37 that in that case eleven 
years had elapsed since one of the two 
joint tenants had released the mort¬ 
gage and had claimed to be the survi¬ 
vor and the heir of his co-tenant. In 
the present case the releases were only 
a little over a year before the suit 
contract. Further it does tot appear 
w have even been argued that if 
Oamodardas was still alive in 1902. 
Gordhandas could give a good dis- 
oharge for tbe debt as one of two 
joint creditors, or that if on the other 
hand Damodardas was then dead, 
Gordhandas couid give a good dis- 

creditor!? °* tw ° '° iTt 

Another teat of the reasonableness 

of the pnroheser e demands ie to see 

Whei “Mtgagor himaelf ashed for 
Wien he paid „ff the mortgage 


moneys. In each case, he stipulated 
for a letter to be signed by all tbe 
partners stating that the moneys 
were credited to the partnership ac¬ 
count. That comes very near what 
the purchaser was asking for here, 
but which the vendor flatly refused to 
give him. In fact the vendor produc¬ 
ed nothing whatever signed by the 
other partners. Nor is there any 
material distinction in tbe fact that 
the mortgagor was content to pay his 
momy in reliance on a promise to 
furnish this proof, whereas the pur¬ 
chaser wanted the actual proof first. 

In the result, therefore, I am of 
opinion and so hold that the first ques- 
lion which I have raised should be 
answered in the negative. According¬ 
ly in my judgment, it was not proper¬ 
ly shown who the individual partners 
of the two firms actually were, nor 
that Harial and Venilal were part¬ 
ners in the firms in question. 

In the view then which I take that 
finding is sufficient to dispose of this 
appeal. But as the matter was fully 
argued before us, I will deal with the 
remaining points on the supposition 
that contrary to the view which I 
hold, Harilal and Venilal were proved 
to be partners in the respective 
firms named in the two mortgages, 
whether or no all their actual oo-part¬ 
ners were also proved. 

That being so, I think the seoond 
question must be answered in the 
negative, as the materials before the 
purchaser were insufficient to show 
that Harilal and Venilal were express¬ 
ly authorised by their co-parti.ers to 
execute the release in question. 

The third que.-tion raises the point 
whether the mere fact of being a 
partner impliedly authorized the exe¬ 
cuting partner to receive the mort¬ 
gage moneys and execute these re¬ 
leases. This raises an interesting 
point of law. Under 3. 251 of the 
Indian Contract Acteaoh partner who 
does any act necessary for or usually 
done in oarrying on the business of 
Buffi a partnership as that of whioh 
ne is a member binds his oo-partnera 
to the same extent as if he were their 
agent duly appointed for that purpose. 
But the defendant oalled no evidenoo 
as to whether it was neoessary or 
usual for merely one member of a 
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firm of Hindu shroffs and bankers to 
execute releases and reconveyances 
in the name of the firm. And in the 
absence of such evidence I am not 
prepared to hold the affirmative. Fur¬ 
ther, the powers of any individual 
partner in this respect might be re¬ 
gulated or restricted by the partner¬ 
ship articles, but no such articles were 
produced. And if it be said that 
under the exception to 3. 251, notice 
of an usual restriction on the partner's 
powers wou'd have to be proved, it 
may be answered that the purchaser 
would be quite in the dark as to what 
notice the other partners might be 
able to prove that they in fact gave 
to the mortgagor. In this connection 
J may refer to Nottingham Patent 
Brick and Tile Company v. Butler (6 
where the Court of Appeal refused to 
bind a purchaser where the vendor’s 
title depended on proof of his allega¬ 
tion that he had bought the property 
without notice of certain restrictive 
covenarts. and so was not bound by 
them, and could sell free from them. 

It was next argued 'y counsel for 
the defendant that in Tndia, unlike in 
England, one partner has the right to 
execute deeds either of mortgage or 
reconveyance so as to bind the firm, 
and that the English rule to the con¬ 
trary as regarcs any deeds other than 
a release of the debt is based on the 
local technicality that an agent can 
only execute a deed if authorised by 
a deed so to do. But it is by no means 
clear that this proposition is one 
which a purchaser can safelv accept 
as the settled law of India. The case 
of Jugjeewun da* Keeka Shah v. Ram- 
das Brijbookun das (7) was cited in 
support of it. but there the respon¬ 
dent was claiming the benefit of the 


mortgage deed because he was a part¬ 
ner in the firm, though h e did not 
actually join in the deed (see p. 494). 

So this was really a case of a claim 

between partners inter se, wnere one 
partner claimed that the others could 
not appropriate to themselves the 
benefits of a particular transaction 
which "had been entered into on behalf 
of the partnership. So it does not 
really meet the exact point before me. 

(6) [18861 16 Q,B D. 778=55 L. J., Q. B. 280 = 

(7M&5* M35. W. R. 10 (P. C.) 


In Rarjnonatlidas Gopaldas v. Morarji 
Jutha (1) Mr. Justice Farran held that 
where one partner takes a lease of 
premises in his own name thrugh on 
behalf of the partnership, and with 
the assent of the other partners, the 
latter are not liable to be sued by the 
lessor for the rent reserved by the 
lease. On the other hand, this deci¬ 
sion has been dissented from in 
Chinnaramanuja Ayyangar v. Padma- 
na'tha Pillaiyan (K). And in Asan 
Kani Ravuttar v. Somasundaram Chet- 
tiar , (9) Mr. Justice Wallace was of 
opinion that a partner could mort¬ 
gage partnership property either by 
depo«it of title deeds or by 'egal 
mortgage. 

But in Harrison v. The Delhi and 
London Bank (10) Mr Justice Straight 
thought that the presumption was 
against the existence of such a power. 
The learned Ju )ge said at p 459 as 
follows 

“ It is a proposition of law which I do not 
think will be controverted that one partner 
cannot alone create a charge upon partnership 
real estate without the consent of all his 
partner*, for he by himself cannot give a valid 
title. According to English law, one person 
cannot execute a deed under aeal for another, 
unless specifically and in terms authorized by 
p wer of attorney or by deed to do so. In 
India, however, we do not have deeds under 
seal, nor is written authority absolutely essen¬ 
tia', and the question becomes one of faot, 
namely, aye or no is express or implied autho¬ 
rity established from the relation* between 
the parties and the general circumstances of 
the case. A conclusion in the affirmative 
should not be drawn except upon cogent and 
clear evidence, and until so made out the 
presumption should be in the contrary direc¬ 
tion. With regard to the matter before me, I 
find it impossible to hold that either Burnett 
or Williamson expressly or impliedly autho¬ 
rized Thelwall to create a charge upon the 
partnership real estate.” 

I may also refer to Sheik Ibrahim 
Tit a rag ail v. Rama Aiyar , (II) where 
it was held that a payment to one 
member of an undivided Hindu family 
or to one of several joint creditors 
will not operate as a payment to all 
the members or creditors if the pay¬ 
ment is fraudulently made to one and 
not for the benefit of all. 

In this state of the Indian authori¬ 
ties, I do not think the purchaser 


(8) [18961 19 Mad. 471. 

(9) [1908] 31 Mad. 206=4 M. L. T. 66. 

10) [1882] 4 All. 437 = (1882) A. W. N 87. 

11) [1911] 35 Mad. 685 = 21 M L. J. 508=10 
I C. 874=fl911) 1 M. W. N. 442. 
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could be blamed for desiring to be on 
the safe side. It must be remembered 
that he wished to buy the suit pro¬ 
perty, and not a law suit. Further 
in the present case under clause 3 
of Ex. B, as incorporated in the suit 
contract Ex. A, it was for his attor¬ 
neys to say who were the persons 
who were necessary parties to the 
conveyance, and under cl. 4 the vendor 
was to deduce a marketable title free 
from all reasonable doubts, and should 
at his own costs do all such things 
and take such actions and proceedings 
as might be nc-cessar in clearing up 
any defect in such title. Then, too, 
under S. 60 of the Transfer of Pro¬ 
perty Act, the mortgagee* on pay¬ 
ment would have been obliged to 
execute an etfective transfer or ac¬ 
knowledgment, and I think it was not 
unreasonable for the purchaser's 
attorneys to require this to he done. 
The mortgagees were several persons, 
and not merely Harilal or Venilal. 
And whether this transfer was to be 
effected by a separate document or by 
joining the mortgagees in the con¬ 
veyance itself as contemplated by 
clause 3 of Ex. B was a mere matter 
of detail. The effect would be the 
same. 

Then it was said that at most this 
was a defect of conveyance and noi 
of title, and that consequently clause 
4 did not apply, and we wore referred 
to Sau ls To Thompson , In re (12) as to 
the legal position of a paid off mort¬ 
gagee in English law. It is not always 
easy to say whether a particular ob¬ 
jection is one of title or of conveyance, 
*nd in the view I take it is unneces¬ 
sary to determine that point in the 
present case. In my judgment hav- 
mg regard to the definite and final 
refusal of the vendor to procure any 
release or reconveyance from the 
other partners, it would only have 
been a waste of time on the part of 
the purchaser to submit a draft oon- 
veyance including their names. Fur- 
. , r ' lt !I raa / that having regard to 

ouo-ht rn t!* Ex i B suotl a conv eyance 
2;°^ b een drawn and pre¬ 
pared by Payne & Co. themselves In 

th ! V8ndor had definitely 
refused to perform his promise in its 
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entirety, and consequently the pur¬ 
chaser was justified in putting an end 
to the contract under S. 39 of the 
Indian Contract Act, and was not 
obliged to tender the conveyance or 
the purchase money- 

In this connection I may refer to 
Nott v. Riccanl (13). In that case by 
the conditions of sale the vendors 
were bound to furnish a certain 
declaration as to seisin free from 
incumbrances. They furnished an 
insufficient declaration, and on May 
30 they positively refused to furnish 
any other. Completion was fixed by 
the contract for June 22. On July 23 
the purchaser gave notice that unless 
the requisite declaration was furnish¬ 
ed within a fortnight, he would rescind 
the contract, which he accordingly 
did on Augst 10, as default was made 
by the vendors. It was held that the 
purchaser was entitled to rescind the 
contract There the learned Judge 
laid stress on the fact that the 
vendors had positively refused to 
furnish any further evidence, and he 
doubted whether any further time was 
necessary to be given, but that at all 
events fourteen days were sufficient, 
for it gav the plaintiffs sufficient 
time to consider whether they would 
cr would not insist that they had 
shown a good title. The judgment 
then proceeds (pp. 311-12): ‘For if 
they did so insist, then the purchaser 
says, ‘you have not and I will put an 
end to the contract. It is not, there- 
fore, a Question whether the vendors 
should have more time, but whether 
they had shown a good title at this 
time or not; that is the real issue 
between the parties." 

Turning next to English law, it 
may be conceded that at law a pay¬ 
ment to one of two joint creditors is 
a good disoharge of the joint debt, 
ihere is also some authority to show 
thatm law a partner may release a 
debt by deed. On the other hand the 
general rule is that a partner has no 
authority to exeoute deeds in the 
name of his oo-partner. Accordingly 
it has been held that he cannot at law 
assign a partnership debt to a stran¬ 
ger by deed, but that in equity the 
assignment may be go od ftS an 

(131 [1856] ta ueav. 307=Hi, L. J Oh. 618^2 
Jur. (N. 8.) 1038 = 4 W. R. 389 * 
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equitable assignment. See Marchant v. 
Morton, Doxon & Co. (4) and In re 
Briggs & Co., Ex parte Wright (14), 
But although a joint debt may be 
pleased at law by a payment to one 
of two joint creditors, it does not 
follow from this that in equity the 
property would be discharged from 
the mortgage debt. The mortgagee 
for instance might have i lcurred 
costs for permanent imorovements 
which in the absence of any express 
covenant he could not recoTer at law, 
but which in equity the mortgagor 
would be forced to pay as a condition 
of oeirg allowed to redeem. The 
distinction is well illustrated in two 
cases of Matson ▼. Dennis (l 5) and 
Powell v. Bro'lhurst, (16) which do not 
appear to have been cited in the 
Court below. 

Ir. Matson v. Dennis (15) the head- 
■ote runs:— 


‘'Whersan *qu : tab!e charge is vested in 
two pe t >a* even as ioint tenants the m n»y 
c»nnot Wa pa>d to one without »poci<tl autho¬ 
rity frjm th* other, so a* to discharge the 
estate whi h f jrras toe security " 

There by a deed of May 1832 certain 
property had been mortgaged by way 
•f demise for a term of ^00 years to 
three mortgagees named Waller, 
Chapman and Roddam to secure a 
sum of £ 3751 and interest. In 1845 
this mortgage was alleged to have 
been paid off. By that time all 
the original mortgagees were dead, 
but their respective personal repre¬ 
sentatives were parties to the 
release which the mortgagor took. 
Two persons named M’Leay and 
Dykes were also made parties to the 
release, which recited that a sum of 
£3,000, part of the whole £3,751,^ had 
not been the money of W'aller, Chap¬ 
man and Roddam. but had been ad¬ 
vanced by M’Leay and Dykes out of 
moneys belonging to them jointly and 
upon a joint account, aid was still 
due 4o them upon that account, and 
that the remaining £751 had been the 
moneys of Roddam and was then due 
to hie personal representatives. The 
deed then witnessed that in considers- 


(14) |l90fil * K. B. 209 = 75 L. J., K. B. 591-95 

(II) /l86tl 4 D. J. &8. 345 = 10 Jar. (N-8.) 
(U) lil J'lO L. T. 391 - It w. B. 926- 
(16) 119011 9 Ch. 160-7° L. J-. Cb. 587-*< 
l.T. MO-49 W.B. 53*. 


tion of £3.0^0 paid to M'Leay and 
Dykes and of £751 paid to the exe¬ 
cutors of Roddam. the respective per¬ 
sonal representatives of Waller, Chap¬ 
man and Roddam assigned the afore- 
said ternvof years, and the representa¬ 
tives of Wjfier Chapman and Rod¬ 
dam, and also M Leay and Dykes, re¬ 
leased the mortgaged property and the 
mortgagor from the debt of £5751 and 
every part thereof. All parties exe¬ 
cuted the deed except M’Leay. Re- 
ce pts were endorsed upon the deed, 
but asregaris the receipt for £),000 
which was expressed to b3 paid “ to 
us ” this was signed by Dykes only. 
There Knight-Bruce L. J. said at p. 
350 

• 4 Th° question is, whether when an equi¬ 
table charge it vested in two pers >:is—aid as I 
will dfsurn* ai j nut teniQt*—tie mony o*n 
be paid to o»® w tio ic v^y »pec al authority 
from the other so as t * d ichar re tae *st ite. I 
am not s leaking o: ai a t'on. I ans spaikiog 
if discharging ai eyi t b'e bi d^n u,>on an 
esta.e. and *o ii*c larging the e t ite. 

•• r n my judgment, and ia t lO absence of 
special circumstances su >b a« a e nit shown to 
evist in the pr sent ca«e. t «a r . ca mot ba done. 
Toe purchaser is ei ti lei *o navr it take i here* 
tiat Mr. M Leay was alive at the time, and 
th »t some mo v y ha , W tboui any coisent on 
h s part, b en pa d to th! otu-»r Jo nt teuaat or 
ten mt in conmoi. T *at, I repea, in my 
judgment, does not ducia'-ee t *e es-ate in 
eqiity. E p o ally in t ie cas i of ve .dor and 
p irch iser I toi-.ik the i u ohascr has a rig »t to 
say t at the whole £3,0J0 was not shown ta be 
discharged, but tha . it is cous stent w.tu the 
evide .ee to supp se th .t it ra y be still ao 
available oba g* in equity It is very likeif 
that the‘e is no se iou* gr mod of danger »o the 
eUateon this point. T »ere 19 rn g hiwevor s—- 
that it m y in prulenci necesmate sp*cia 
conditions when the pr«amt pircha93r shall 
soil again, if he shall uo s •, wh oi special con¬ 
ditions may a’arm sjmo pu chaser or intended 
purchaser ; an i I think iheref ure taut tho Ap 
pella it is entitled to have mo e proof than at 
present he ha., that the charge of £ 3,000 no 
loDger exists. 0 

It will be noticed that there the 
Court thought that the purchaser was 
entitled to consider the most adverse 
contingencies in the absence of evi¬ 
dence to the contrary. And as appears 
from the report in 12 W. R. 596 of the 
case in the Court below, they were 
reversing the decision of Stuart V. C. 
who had held that Dykes’ receipt would 
discharge not only the debt atlaw f but 
the estate in equity. 

In Powell v. Brodhurst , (16) the head- 

note runs:— 

•• Whore mortgagees have advauoo* money 
on a joint aooount, paymont to ono of t&em 



Id25 


HlRACBAND v. JaTAGOPAL (Marten, J.) 


Bombay 77 


during the oibrr*' lifetime, though a grod dii- 
charge c f the debt at lur, orly d scharg’s t e 
security t' the extent of tte peyee'a beneficial 
int<re«t (if any), even though the payee 
ultin atrly hecon es thesurviver in the jo.nt 
Account” 

There the question was which of 
two innocent parties was to suffer by 
the fraud of a solicitor named Cart- 
mell Harrison, who was a partner in 
a firm of Ingram, Harrison & Ingram. 
The mortgage was made in 1872 in 
favour of two mortgagees for £6.000, 
and in each of the years 1875 and 1886 
the mortgagor had paid the above 
firm of solicitors £1,000 which was 
duly applird towards reduction of the 
debt In 1892 the mortgagor sent a 
further £1.000 to this firra, which was 
misappropriated by Harrison. Mean¬ 
while the mortgage had been trans¬ 
ferred in 1890 to one J. C. Ingram and 
Baron de Paravicini, who in fact were 
co-trustees although this fact was 
kept off the title in the usual way. 
Ingram was a partner in the above 
firm. At the (rial it appeared that 
Ingram did not attend to any business 
after 11*91, and that neither he nor his 
oo-trustee had expressly authorised 
the firm to receive the £ 1,000 paid in 
1892, and that it was rery possible 
that neither of them knew of the pay¬ 
ment. Ingram survived his co-trustee 
and died in 1897. The question then 
arose whether the new trustees could 

claim £ 4,000 or only £ 3,000 under the 
mortgage. 

_ T!?? r6 ??!* Justice Farwell said at 

P-lb4: In my opinion, the old rule 

of common law, that payment to one 
of two joint creditors is a gooldis- 

goo?* Th th ? iointdt T bt ' 8ti11 remains 
The Iearntd Jud ge then held 
that this proposition was not affected 

^y. Steer,a v Steeds <17). Next, after 
pointmg out that the joint debt in 

Stft^r Do i paid to either ° f th ® 

] °‘ I ? fc , creditor 8. but to the firm of 

SSas^ra* 

Iren 'A* »”*■■ >»• 

ssk <2Mi «£■*- WJ 


covenant at law, nevertheless the defendant 
<an o« I j redeem on payment cf tie full £4,000 
Toe defendant arg*i«d that the mortgage is 
mere’y a security for the c<bt cove^ai t°d to 
be raid, and th’t if, and so far as. thed bt is 
goi e, the mortgage must be diminished *o the 
same fx’em, and, ir de*d, Stuart V, O, decided 
the ca*e of Matson v. Dennte* (15) on this very 
ground.’* 

Then, after dealing with Matson a case 
(IM th© judgment went on at p. 167:— 
“The fallacy of the defendant's argument 
consists in th- a<a mpX on that the question 
whether the money cov-nanted to be piid is 
recO'Oable at law is the only relevant con¬ 
sideration in foreclosure or redemption pro¬ 
ceed ngs and in a disregard of piino'ples of 
equity that underlie forec os re and reuerap- 
tioD. The mortgagee's es ate is about© at 
law m br ach of the covenant fo pay in the 
appointed day, but the Court internres for the 
beu« tit of the mortgagor on tt.e t*rma that he 
does equity. The mere payment of the princi¬ 
pal and inter at legally recoverable is no' ne- 
ceisar ly sufficient. Ftf example, money laid 
out in permanent irarrov^meuU mry have U 
be paid, although th* re is no covenai t under 
which it co ild be reiov.red at law^If a mort¬ 
gager chouses to pay oth« revise than in strict 
acco'dance with tj© t rirs of his contract he 
dofs so bt his ow’d r.sk. The proviso lor re¬ 
demption in a mortgage to sevo al is never ex- 
pressed to take eftect ou payment to the mort¬ 
gagees or either or them, but to the mort¬ 
gages or the survivor of them ; aid if a mort¬ 
gagor pays io one althougusuch payme I may 
fce a good discharge in law, yet the matter is 
at large when he comes i to equity, and the 
urt takes into consideration all the facts of 
t&e case, and ascertains whether the payee 
was bencfic ally entitled to tne who# or to a 
p rtomy, or whether he was a trustee with 
the othir mortgagee, a-.d trusts the payment 
,n l who - e « or ID pip|f cp aI . ogeth€p ba4 
accordingly. It is not a c.xx.nt on of fixing the 

mortgag.-r with notice of a trust, but it is the 

th q t %£?' the Court makes to satisfy itself 
to.t it s j.jsr a d equitable under all theoir- 

S2i the m ° rtg “8 ee us 
»o tb 0 property cotnpri-ed iu «ha 

“ f °. gg : Tu«s is an answer to the argument 

Of t„e defendam-ttat Jame. Ingram wm the 

* 01 ^ jorvivop, and therefore coold hare tZ 

a ® “°2TJ and g,Ten ® ’fil'd reotipt at 
r.v t d ,“»! e ' Th ® moi-tvagor did rot, in fact 
pay t» the Bjrvmr bat to one of t*« Ha 
caa rely on the receipt a> at the time when it 

f * rf " & Io *^ m to do What was right whh 

SWSS: iS&p* * —if 

los T s h of C £l >r om 0 f °,i di " B ' y heM «“* “I” 

anH rb, f , e11 on the mortgagor 

I he hB ? to P^y * 0Ter again 
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course in England the mortgage 
would be to all the partners by name 
or perhaps to some of them, and the 
reconveyance cr release would be by 
the same persons. So the exact point 
which we have here would be unlikely 
to arise. At any rate no English 
authority precisely in point was cited 
to us. Slarchant v. Morion. Down & 
Co., (-4) which I have already referred 
to, was not a case between mortgagor 
and mortgagee, but between rival 
assignees of the same debt. There Mr. 
Justice Channel heid that one partn ;r 
bad no power at law to assign a debt 
by deed, but that the assignment could 
operate as a mere contract to assign, 
and so be valid as an equitable assign¬ 
ment, and accordingly that as the 
second assignee in point of date was 
the first to give notice to the debtor, 
he was entitled to priority. In re 
Briggs & Co.: Ex parte Wright (14) 
was also a case of assignment of book 
debts, and not a case, as here, between 
mortgagor and mortgagee. Wilkinson 
v. Liwlo (18) and Hawkshaw v. Par¬ 
kin* (19) are difficult to follow apart 
from the h'ead notes, the one case 
depending on the technicalities of 
Common Law pleadings long since 
obsolete, where the only order was 
that one party should have liberty to 
amend ; and the other being a case 
before Lord Eldon who, as was his 
wont, gave his judgment or reasoning 
in different portions extending over 
many months. The actual decision 
in that case at p. 545 seems to have 
left it open whether a release by one 
partner would be good at law, al¬ 
though it must be good in equity as 
an enforceable agreement or equitable 
assignment. 

Further in the present case, as 
regards the legal mortgage, I think 
it would be quite clear that under 
English law the purchaser would be 
entitled to a reconveyance from all 
the partners, as otherwise some por¬ 
tion of the legal estate would be left 
out-tanding. On proof of payment 
of tne mortgage debt, no doubt this 
outstanding est'te would be only a 
bare legal estate, but it would be one 
which the purchaser would neverthe¬ 
less be entitled to have got in._ 

(18) [1340] 7 M. & W. 81. 

(19) [18181 2 Swans 539=19 R. R. 125. 
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Nor do I see that requisitions like 
those in the present case need neces¬ 
sarily cause any practical trouble in 
either Indian or English business 
dealings. If one partner is to be 
authorized to receive all the mortgage 
moneys and to execute reconveyances 
in the names of himself and his co¬ 
partners, a clause to that effect can 
easily be inserted in the mortgage: 
or else a power of attorney executed. 
Then the mortgagor will be quite safe 
in paying to one partner only. As 
Lord Justice Farewell pointed out in 
Powell v. Bro<lhurst (16) in the passage 
I have already cited, the usual proviso 
for redemption stipulates for pay¬ 
ment to al 1 the mortgagees or the 
survivors of them, and not to the 
mortgagees or some or one of them. 
In other words it stipulates fora pay¬ 
ment to all. and not merely to one. 

Accordingly on the whole I think 
the English authorities are not of 
much assistance to the vendor in the 
present case, but rather the reverse. 

In the result, therefore, as regards 
the third question. I am of opinion 
that on the facts before the purchaser, 
the powers of the alleged individual 
partner under Indian law were suffi¬ 
ciently doubtful to justify the pur¬ 
chaser in refusing to accept a release 
or reconveyance executed by that one 
partner only. 

Lastly, on the fourth question, I 
come to the interesting point as to 
what is the effect in India of obtain¬ 
ing a reconveyance by only one of,say, 
two joint mortgagees, where the 
original mortgage was a legal mort¬ 
gage. I need not repeat what I have 
already said about the English law on 
that point. Further it is clear in 
England that as regards a mere equit¬ 
able mortgage a receipt for the mort¬ 
gage moneys would be an effective 
discharge to the mortgagor without 
any reconveyance of the land. Ac¬ 
cordingly Mr. Vakeel for the vendor 
advanced the interesting argument 
that as in India legal and equitable 
estates are not known as such to the 
law, so also there is no difference 
between legal and equitable mort¬ 
gages and that consequently in the 
present case a mere receipt for the 
mortgage moneys would be a sufficient 
discharge to the mortgagor without 


HlRACHAND t. JAYAGOPAL (Marten, J.) 


1925 


MUKUNDCHAND V. SOBHAGMAL 


Bombay 79 


any reconveyance at all, just as would 
be the case in England as regards an 
equitable mortgage. 

The learned counsel proceeded to 
support his proposition by a detailed 
reference to the Transfer of Property 
Act, and various text books and to a 
few authorities. I confess I am sorely 
tempted to deal fully with this in¬ 
teresting topic which Mr. Vakeel has 
raised, more especially as the actual 
authorities cited did not deal with the 
precise point which was before me. 
But 1 feel that, having regard to my 
conclusions on the other points, it is 
unnecessary for me to decide that 
point. I will only say that if rtcon- 
▼ eyances are wholly unnecessary, and 
that a mere receipt does all that is 
requisite, it is a pity that the Code 
did not state so specifically, and also 
define more clearly the precise inter¬ 
est which at most a mortgagee can 
take in the land. I may also point 
out that a reconveyance shows on the 
face of it whether all or what exact 
portion of the mortgaged property is 
retransferred to the mortgagor, and 
that it also oontains a covenant by 
the mortgagees that they have done 
no act to incumber the property so 
retransferred. A mere receipt has 
neither of these advantages. 

Upon a consideration then of the 
whole case, I find myself unable to 
adopt the findings which the learned 
trial Judge arrived at. r n my ju u g- 
ment the purchaser was substantially 
right in the requisitions and demands 
which he nade, and the vendor was 
wrong in refusing to comply with 
them and consequently in cancelling 
the contra;.-. 6 

Accordingly I would allow the 
appeal, and would decree that the 
defendant do pay to the plaintiff the 
sum of Rs. 20,000 together with inter- 

est at o per cent, per annum from 
and U inte?V 920 ’ judgment. Costs 

cent Co^ 8t f °" ? ud e ni0 nt at 6 per 
innl t0 include C09ts through- 
Thl 1 lu ? lng . COsts of ‘bis appeal 

nothing further as to that. 1 “ S * y 
Kincaid, J.—I concur. 

Appeal allowed . 
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Shah. ag. C. J. and Kincaid, J. 

Mu'cun Ich in / Balia —Appellant. 

v. 

Sobhagmal Gianmal —Respondent. 

0. C. J. Appeal No. 60 of 1924: 
Suit No 1379 of 192i, Decided on 
10th September 1 21. 

(a) Contr.ict —Kacchi Adat—Kaccha Adatia 
pi B ombay makes contracts on behalf of up- 
couxtry constituent with third partita—The 
third parties are ■ esponaible to the constituent 
for losses—Constituent’s name is not disclosed 
to the third party—But the third party's name 
is disclosed to • he constituent—Both the consti¬ 
tuent nnd the Adatia are respondblc lo the 
third party. 

A Kaccha Adatia in Bombay enters into 
transactions ou behalf of his up-country con¬ 
stituent with third parties in Bombay, and 
when he enters into such transactions under 
instructions from his up-country constituent, 
the third party i* responsible for the losaes to 
the up-country constituent. To the third 
party in Bombay, botu the Kaccha Adatia and 
hs conotituent would be responsible. The 
name of tho up-country constituent is not 
commuDicated to the third party in Bombay 
but the name of the third par.y with whom 
I ir , Aaa *i« transacts business on bo- 
halt of the up-country constituent is commu¬ 
nicated to the up country constituent. The 
Adatia enters into coutraco with the third 
parties i J Bombay ou behalf of his up-country 
coustiiueutasauagont, the name of tin pr.n- 
upal not being u.sdosed. 7 Bom.L.R. 213 
^ IP.81C.1] 

Idl CMtnid _ Wagering contracts — Teji 
Maudi transactions. J 

There is no presumption at regards Teji 
ilandi transactions that they are wngerina 
transactions. 1933 Bom. 408 Foil. |P. 83 C. i] 

* * lc) Cmtract Act, S. SO — Wagerina 
Contra :t-I„tention to deal only in difff r 7, cl 
must be common to both parlies. 

Whore an agent makes contracts on behalf 

flta/Vo"T ' W ,h * t,c ? W'"* *b 0 do no 
mend to deal only m differences, tbe con- 

‘ r “ C ' S not wagering contracts though bet- 

i , , l^' O. 1J 

In order that a transaction may be treats 

Sntbn 8 o f f r the? %h i' tho 

imZZ'fitr M “ ,e * ,touid s 

prSpa 6 !‘ind® l? 11 understanding between a 
required to take or ppln ® l P al li *ot 

thid^^ti'es 0 wU^wro^th*^^^ 6 * 1 ^ 

contracts is 2?!^ 


80 Bombay MUKUNDOHaND v. SOBHAGMAL (Sh&h, Ag. C. J.) 1925 


there ■ no -wagering c'ntrao 1 , asth 0 und'r- 
■tan-ime b-’tween the agent and toe p in pal 
alone l* nnt en >ugb, bit the triird n*r ies on 
tbe on* si e ani tie ag i ntaid pri O'pal on 
tha other must icgethir agree to de 1 o yin 
differences. IP. 8.C. 2] 

B. J. Desai and M. C. S°talvjd —for 
Appellant. 

Thanaxoalla and Campbell —for Res¬ 
pondent. 


Shah, Ag. C. J — The plaintiff in 
this case carried on business in 
Bombay as a shroff and merchant 
and Kiccha and Pakka Adatia at 
the material time. The defendant 
resided and carried on business at 
Itchhavar within the territory of the 
Bhopal State under the name and 
style of Bagmal Gianmal and Sobhag- 
mal Thanmal. As an up-country 
constituent the defendant did business 
in Br >ich and Bengal cotton through 
the plaintiff in Bombay. He employ¬ 
ed the plaintiff as his Kaccba Adatia 
to do business for him in forward 
transactions in cotton. The transac 
tions commenced in Samvat 1971, but 
we are not concerned with the tran¬ 
sactions of the Samvat years 1971, 
1972 and 1973 directly. In Samvat 
1974, there were various forward 
transactions and Teji Mandi transac¬ 
tions carried out by the plaintiff on 
behalf of the defendant, and there 
was a certain sum due by the firm o 
Sobhagmal Thanmal to the plaintiff, 
which also was included in the agency 
acoount for the Samvat year 1974. 

The plaintiff hied the present suit 
in March 1921 to recover Rs 1,83,6 >2- 
5-6 inclusive of interest up to the 
date of the suit, on the agency ac¬ 
count between him and the defendant 
for the Samvat year 1974. 

The defendant pleaded that the 
sum due by the firm of Sobhagmal 
Thanmal was not rightly included in 
this agency account, and that the 
plaintiff’s claim in respect of that 
sum was barred by limitation. Fur¬ 
ther it was pleaded that the amount 
of the profit made in respect of jnte, 
the plaintiff should give credit to the 
defendant in this account The prin¬ 
cipal defence was that those for. 
ward transactions and Teji Mandi 
transactions were wagering transac¬ 
tions. This defence was put jn the 
written statement in this form. 


“Th* de r end?*nt admits that the plaintig 
act d in Bombay a* the Kiccha Adatia of the 
shid two firms in various tranaa*tions. The 
dof-n a ts ya that tu© tra eac jo sin Broach 
ani Bengal cotton aud the Teji M .ndi *ran- 
• d ctio m i » broach cv.ton w re all wagering 
ard .a • bl«ng. The defend sot says tuat it 
wa- agreed and under«»ooi between the pa-ties 
th t as regir s t a 8 ctio is in Broach and 
Beng 1 c t r on only differences were to be p.<id 
at d .ec»i\ed aLd that the plaintiff *boild not 
u on tie defendant’s 'Ties enter into any 
tra sicti n» H erein w th any person or firm 
wh » were like y t> insist upm delivery being 
given or takju.” 

On these pleadings several issues 
were raised, and the three poiDts of 
defence, which I have just mention¬ 
ed, were considered by the learned 
trial udge on the oral and documen¬ 
tary evidence in the case. The learn¬ 
ed Judge came to the conclusion that 
the item of Rs 10,5*21-9 6 was pro¬ 
perly included in the agency account 
as bttveen the plaintiff and the firm 
of Bagmal Gianmal, that it was done 
with the consent of tbe firm of 
Sobhagmal Thanmal, in which an¬ 
other partner Khemraj Maganlal was 
interested along with the defendant 
Sobhagmal Gianmal. As regards the 
transaction of 546 jute bales, tbe 
learned Judge held tnat it was a 
transaction on behalf of the defen¬ 
dant, and that as it was a joint ven¬ 
ture of the plaintiff and the defen¬ 
dant, it could not form a proper item 
in the cotton agency account. As re¬ 
gards the principal defence of wager, 
the learned Judge came to the con¬ 
clusion that there was an understand¬ 
ing between the plaintiff and tbe 
defendant that the plaintiff was not 
to call upon tiled- fen iant either to 
give or take delivery on any occasion, 
and that the transactions were in the 
nature of wagers, even though the 
actual contracts entered into by the 
plaintiff with third parties in Bombay 
on behalf of the defendant were not 
wagering transactions. The learned 
Ju ige was of opinion that the nature 
of the contracts with the third parties 
entered into by the plaintiff on be¬ 
half of the defendant could not affeot 
the question as between the plaintut 
and tne defendant as to the transac¬ 
tions being wagers. Accordingly he 
came to the conclusion that ..the for¬ 
ward transactions and the Teji Mandi 
transactions in cotton in respect ot 
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which the plaintiff claimed the 
various amounts, were wagering tran¬ 
sactions, and dismissed the suit with 
costs, except the costs of issues 
Nos. 1, 2, 3, 7 and 8, which costs were 
ordered to be paid by the defendant 
to the plaintiff. 

The plaintiff has appealed to this 
Court from the decree passed by Mr. 
Justice Kemp; and the principal ques¬ 
tion in the appeal is whether these 
transactions between the plaintiff and 
the defendant are wagering transac¬ 
tions. It is necessary to state at 
the outset the course of business bet¬ 
ween the parties. It is an admitted 
fact that the plaintiff was employed 
by the defendant as his Kaccha 
Adatia in Bombay, and all the tran¬ 
sactions, with which we are concerned 
in this suit, were carried out by him 
as a Kaccha Adatia. The incidents 
of Kaochi Adat in Bombay have been 
stated by Chandavarkar, J. in Fakir- 
chand v. Doulub (1). Though the 
oourse of business in the present case 
may vary in some details, in all 
essential particulars the course of 
transactions here resembles that 
stated in the judgment to which I 
have just referred. 

It is not disputed and cannot be 
disputed that a Kaccha Adatia in 
Bombiy enters into transactions on 
behalf of his up-country constituent 
with third parties in Bombay, and 
that when he enters into such tran¬ 
sactions under instructions from his 
up-country constituent, the third 
party is responsible for the losses to 
the up-couutry constituent. To the 
third party in Bombay both the 
Kaccha Adatia and hie constituent 
would be responsible. The name of 
the up-country constituent is not 
communicated to the third party in 
Bombiy, but the name of the third 
party wi h whom the Kaccha Adatia 
transacts business on behalf of the 
up-country constituent is oommuni- 
oated to the up country constituent. 
1 he Adatm enters into contracts with 
the third parties in Bombay on behalf 
ol his up-country constituent as an 

hKfj- e . nan ? the principal not 
^closed. I ma y mention that 
these facts are practically admitted 
•by the defendant. In his evidence he 

U) 11905] V dom. t. B. *13. 
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admits that he employed the plaintiff 
as his Kaccha Adatia at four annas 
commission. He admits that he was 
responsible if the other party failed. 
By the expression “ other party” is 
meant the third party with whom 
the contract is entered iD to by the 
Adatia. Then in cross examination 
he admits that the plaintiff was not 
liable for loss of the goods on these 
transactions, and that the plaintiff 
used to inform him of the persons 
with whom the transactions were 
effected. 

Thus it is essential to remember 
that when under instructions from 
the defendant, the up-country con¬ 
stituent, the plaintiff entered into 
transactions with third parties in 
Bombay as his Kaccha Adatia he 
did so in terms on behalf of an undis¬ 
closed principal as his agent, and the 
privity was established on his enter¬ 
ing into these transactions between 
the third parties and the defendant. 
Exhibit M contains entries in defend¬ 
ant’s journal showing the names of 
various persons with whom the parti 
cular transactions were entered into 
by the plaintiff on behalf of the de¬ 
fendant. The defendant admits that 
the names of third parties were com¬ 
municated to him by the plaintiff, 
and though Exh. M does not relate 
to the transactions in suit, it is clear 
that the course of business with refer¬ 
ence to the transactions in suit was 
exactly as I have just described. 

The defendant’s case then is that 
he had arranged with the plaintiff 
that he should never call upon him to 
give or take delivery. He has stated 
in his evidence this agreement in 
these terras:—“I agreed to give busi¬ 
ness on terms, I was only to pay 
differences and not give or take 
delivery and so also his constituents.’’ 
Thereby he means that even the 
third parties with whom the plaintiff 
entered into transactions on defend¬ 
ant’s behalf were not to give or take 
delivery. 

It may be stated that the learned 
Judge has found in faot, and the 
record justifies the finding, that so far 
as the third parties in Bombay were 
oonoerned, the transactions were not 
wagers, and that, as between the plain¬ 
tiff and the defendant on the one hand 
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and those third parties on the other, 
the transactions were such as could be 
enforced in law by or against them. 
At p. 55 of the Paper Book, Part I, 
the effect of the evidence is stated. 
The plaintiff’s evidence on this point, 
which is practically unchallenged, 
is to the effect that the transactions 
with third parties were not wagers, 
that is, they did not agree to deal in 
differences only. It may also be 
mentioned that the transactions in 
suit, like other transactions in the 
previous Samvat years, were arrang¬ 
ed, at least in part, by the defendant’s 
Munim in Bombay with third parties, 
and that the plaintiff’s name was 
given as the Kachha Adatia for the 
defendant by the Munim of the de¬ 
fendant. Exhibits A, B, C and 0 are 
letters evidencing this course of con¬ 
duct ; and it is indisputable that at 
least some of the transactions were 
arranged with third parties in that 
way, i. e., not directly by the plain¬ 
tiff, but by the defendant’s Munim, 
and then the plaintiff was informed 
as the Kachha Adatia for him. The 
learned Judge has not read these 
Exhibits in the sense in which I have 
just described them. But those letters 
are typical of the manner in which 
some of the transactions were entered 
into, and clearly show that in fact 
several transactions were arranged 
in that way, that the defendant’s 
Munim brought about the tran¬ 
sactions, and finally effected them 
through the plaintiff as the defend¬ 
ant’s Adatia, the intervention of the 
plaintiff being necessary as the Bom¬ 
bay merchants, wilh whom these 
contracts would be entered into, 
would ask for guarantee for the pay¬ 
ment of losses on behalf of the up- 
country constituent. 

Most of the transactions in suit 
were forward transactions in Broach 
cotton, and some were Teji Mandi 
transactions in cotton. In this case 
there is no essential difference bet¬ 
ween the Teji Mandi transactions 
and the forward transactions in 
Broach cottbn, so far as the plea of 
wager is concerned. It is not sug¬ 
gested before us that there is any 
evidence to distinguish the Teji 
Mandi transactions from the forward 
transactions in Broach cotton. Either 


all these are wagering transactions 
or none of them is a wagering- tran¬ 
saction according to the argument 
before us. It is, therefore, unneces¬ 
sary for us to deal separately with 
the forward and Teji Mandi tran¬ 
sactions, Though the learned Judge 
was rather inclined to the view that 
the Teji Mandi transactions would be 
prima facie wagering transactions, 
he treated both the sets of tran¬ 
sactions practically on the same'foot- 
ing on the evidence ; and it is a mat¬ 
ter to be decided on the evidence in 
the case, as to whether all these 
transactions are shown to be wager¬ 
ing transactions. I may mention 
that there is no presumption as re* 
gards Teji Mandi transactions that 
they are wagering transactions as 
pointed out by this Court in Manildl 
Dharamsi v. Allibhai Chagla (2). 

I agree with the learned Judge in 
his conclusion of fact that the defen¬ 
dant must have pointed out to the 
plaintiff that he would not be in a 
position to give or take delivery, and 
that the defendant arranged with the 
plaintiff that he should not be called 
upon to give or take delivery. I do 
not consider it necessary to examine 
in detail the evidence bearing on this 
point, namely, that as between the 
plaintiff and the defendant there was 
an understanding that the plaintiff 
would not call upon the defendant 
either to give or take delivery. 

On these facts the question arises: 
whether the transactions in suit can 
be treated as wagering transactions. 
The learned trial -fudge is of opinion 
that the circumstance that there was 
r,o arrangement with the third party 
that he should only receive or pay 
differences is immaterial, if there 
was an arrangement with the agent 
that the defendant would only be 
called upon to pay or receive differ¬ 
ences. In coming to this conclusion 
the learned Judge has been influenced 
by the decision in Munilal Raghu- 
noth v. Ra<lhakisson Ramjtwan. (3), 
Apart from the decisions, where the 
plaintiff is employed as a Kaccha 
Adatia by an up-country constituent, 

(2) 1922 Bom. 408—47 Bom. 268—24 Bom 

L R 812 

(3) [1921] 45 Bom. 386 = 62 I. 0. 361=M. 

B un. L. R. 1018. 
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and where transactions are entered 
into by the Adatia with third parties 
in Bombay, and where we have, as in 
this case, the circumstance that the 
intention of the third parties is not 
shown to be to deal in differences 
only, it seems to me that it is not 
enough for the defendant to prove 
an agreement between himself and 
his Adatia that the Adatia would so 
arrange business for him as not to 
require him to give or take delivery. 
In order that a transaction may be 
treated as a wager, it is essential 
that the common intention of the 
two parties should be to deal in 
differences only. The two parties to 
the contract in this case would be the 
defendant and his agent on the one 
hand and the.third party with whom 


deci den.'H in Perosha Cursetji v. 
Manekji Dossabhoy (4) supports the 
view which I hare just mentioned. 
In Sassoon v. Tokersey, (5) it has been 
pointed out that in order “that a 
transaction may fall within S. 30 of 
the Indian Contract Act, there must 
be at least two parties, the agree¬ 
ment bttween whom must be by way 
of wager, and both sides must be 
parties to the wager.” Though the 
position of the agent in that case 
was not exactly the position of a 
Kaccha Adatia, as in this case, but in 
essential respects it closely resembled 
the position of the present plaintiff. 
There it was held lhat unless the 
common intention of the two parties 
was to deal in differences only, the 
contracts could not be treated as 


the Adatia enters into the oontract 
on behalf of the defendant on the 
other hand. It is essential for the 
defendant to prove, not what his 
arrangement with the plaintiff was, 
but as to whether there was a com¬ 
mon inter tion to wager as between 
him or the plaintiff on the one hand 
and third *arty on the other. In 
this case it is established that the 
contract which is entered into by the 
Adatia on behalf of the up-country 
constituent is a real contract which is 
enforceable against tho third party by 
the defendant. The mere fact that as 
between the defendant and his agent 
there is an arrangement that the 
agent shall so arrange business as 
not to require the defendant to give 
or take delivery is a matter which 
does not affect the nature of the 
contract as between him and the 
third party in Bombay, but is a matter 
merely between him and the plaintiff, 
not affecting the nature of the con¬ 
tract. Having regard to the admitted 
course of business between the parties 
and the law on the point, I should 
feel little difficulty in holding that 
the plea of wager is not open to the 
defendant unless he is in a position 
to prove that the transactions entered 
into with third parties on behalf of 
the defendant were wagers, i. e., that 
the common intention of the defen¬ 
dant and the plaintiff and the third 
parties was to deal in differences only. 

Coming to decided' oases on this 
point, it seems to me that the ratio 


wagering transactions. 

As regards ManilaI Raghunath v. 
Radhakissnn Ramjiwan (3) it must 
be remembered that it was the case 
of a Pakka Adatia. The position of 
Pakka Adatia is essentially different 
from that of a Kaccha Adatia. The 
incidents of Pakki Adat in Bombay 
have been stated in Bhagxoandas v. 
Kanji 16 ) and that statement has been 
approved by their Lordships of the 
Privy Council in Bliagwandas Paras- 
ram v. Burjorji Ruttonji Bomanji (7). 
In Manila! Raghunath v. Ra ihakis.son 
Ramjiwan (3) the two questions which 
may arise for consideration in a case 
of that character have been stated 
by the learned Chief Justice. With 


reference to the first question, 
namely, “If the contract between the 
parties was one of employment for 
reward was it knowingly made to 
further or assist the entering into of 
agreements by way of gaming or 
wagering the learned Chief Justice 
proceeds to point out what the 
defendant would have to prove in 
order to succeed on that issue; and 
among the four points stated the last 
one shows that, even if the plaintiffs 
did not contract with third parties in 

(4) 118981 '42 Bom. 899. -' 

(5) [1904] 28 Bom 616=6 Bom. L. R. 521* 

(6) 11907] 30 Bom. 205=7 Bom. L. R. 611 

(7) [1917) 48 Bom. 373=45 I. A. 89=23 
M. L.T. 203=34 14. L. J. 305=4 P. L 
W 229=6 A. L. J, 241 = 27 0. I J 
358=(19181 M. W.N. 315=22 0. W N 

625 ,= 20 Bom - Ll R) 561=7 L. W. 577 = 44 
I. O. 284=11 Bur. L. T. 211 ( P. Q. ). 
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pursuance of their orders, differences 
would be received and paid exactly 
as if they had. That situation could 
arise in the case of a Pakka Adatia, 
because as between the Pakka Adatia 
and the up-country constituent both 
are principals with reference to the 
contract, and it does not matter in 
the least as to whether the Pakka 
Adatia has entered into other con¬ 
tracts with third parties to cover that 
contract or not. It is entirely a 
matter of his discretion and choice 
to enter into contracts with third 
parties; but the ccntract between 
the Pakka Adatia and the up-country 
constituent is complete. In the case 
of a Kaccha Adatia it is not so. If 
the Kaccha Adatia does not enter 
into a contract with a third party in 
pursuance of ti«e instructions given 
by t le up-country constituent, there 
is no contract, and the order of the 
constituent remains an unexecuted 
order. It is only when he enters 
into a contract with the third party 
on behalf of his constituent that the 
contract .s complete, with this ad ii- 
tional circumstance that the Kaccha 
Adatia guarantees payment of losses 
on behalf of the up-country consti¬ 
tuent to the third party in Bombay. 
Further, in ManUal Rnghunath v. 
Radhakisson Ramjiwan (3) this very 
point has been emphasized at P. 419 
of the report by tbe following obser¬ 
vations:— 

"The p«rties to a contract are always 
principals' but if the 'ontract is one of a<< ncy, 
the Contract w hi« h the age t enters into in 
pursuance of the agency m y be made by him 
with a third jarty: 11 ) either as agent in 
whioh c»<- h? s not liable, or (2) as principal 
without disclos ng tbe fact thit he is an 
agent, in u h ch ca<e the third party has 
nothirg to'do w th tbe o»rty employing the 
agent unt 1 i e is disclosed, or (3) the agent 
may be personally liable to the third party as 
wellas the p.-rson e nploying tbe agent." 

And the learned Chief Justice has 
pointed out. there that the transac¬ 
tions in that case came under none 
of the three categories specified by 
him. In the present case, the con¬ 
tracts clearly fall within the fir-t 
and third categories. As I hare already 
pointed out, the contractis complete as 
between the defendant and the third 
party in all respects, with this addi¬ 
tional circumstance that the Kaccha 
Adatia stands guarantee for the 


payment to the third party in Bombay 
for losses, and that the name of the 
up-country constituent is not dis¬ 
closed to the third party, though the 
fact that the Adatia is acting as an 
agent is undoubtedly disclosed to the 
third party in Bombay. In such a 
case the transaction may be a wager¬ 
ing transaction but only if the com¬ 
mon intention of the two parties, i. e., 
the third party in Bombay and the 
up-country constituent, to deal in 
differences only is proved. Unless 
that is proved.it cannot be treated 
as a wagering transaction. 

It is not necessary to refer to the 
evidence in this case that the con¬ 
tracts with third parties were real 
contracts and not wagering transac¬ 
tions. The learned Judge has accepted 
that view of the evidence, ana that 
is not challenged before us on behalf 
of the defendant. We are unable, 
therefore, to agree with the learned 
Judge that it is immaterial in the 
case that the transactions with third 
parties were not wagering trans¬ 
actions. In order to establish his 
plea, it is necessary for the defendant 
to prove that the common intention 
of the defendant and the plaintiff on 
the one hand, and of the third parties 
on the other, was to deal in differ¬ 
ences only. No doubt in the 
written statement, the defendant 
did say that the transactions 
with third parties were of that nature, 
and in his evidence no doubt, in the 
passage which I have already quoted, 
he does mean to say so. We are not 
clear from the judgment of the learn¬ 
ed Judge as to whether he •believed the 
defendant on the point that the inten¬ 
tion of third parties was also to deal 
in differences only. However that 
may be, we are quite clear that on 
this record, the only evidence in sup¬ 
port of the plea that the common in¬ 
tention of the third parties was to 
deal in differences is the statement of 
thedefendanthimself, which is contra¬ 
ry to the rest of the evidence in the case, 
both documentary and oral. So far as 
the defendant means to say that the 
agreement was that the contracts 
with third parties were to be wagering 
contracts, his statement cannot be 
relied upon. We are unable to believe 
the defendant if he means.to say taat 
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the plaintiff agreed to do business on 
the terms that though he would be 
liable to the third parties for all the 
losses, he would not require the de¬ 
fendant to give or take delivery, and 
further that that he would do busi¬ 
ness on lines which would not give 
him any legal right to recover the 
losses which he may hare to pay 
to the third parties. It is difficult to 
believe that any party would agree 
to do business ou those terms. In 
fact Mr. Campbell on behalf of the 
respondent contended as follows :— 
“ We offered to do business on the 
terms ‘ heads I win, tails you lose 
and the plaintiff agreed to do business 
on those terms.” We do not believe 
that the plaintiff agreedtodo business 
on those terms, but we believethat the 
plaintiff agreed to accommodate the 
defendant so far that he would not 
insist upon the defendant giving or 
taking delivery in any of these trans¬ 
actions. That by itself would not 
make these transactions wagering 
transactions. 

We find in favour of the plaintiff 
on the plea of wager and hold that 
the plaintiff is entitled to recover the 


losses incurred in respect of thes 
transactions on behalf of the defei 
dint. In this view of the plea c 
wager, Bombay Act III of 1865 doe 
not present any difficulty in the wa 
of the plaintiff being able to recove 
the amounts due od the agency at 
oount. The defendant does not admi 
the statement of accounts as put foi 
ward by the plaintiff in respicto 
these transactions in his writtei 
statement. The parties do not agre 
before us, and a specific issue wa 
raised in the trial Court as to wha 
amount was in fact due on thes 
transactions to the plaintiff. Then 
must be an inquiry as to che amoun 
due on the acoount. 

K^ re f ardst !?l 8Um which was du. 
,>V h0 k finn Sobhagmal Thanmal 

\ been u Urged bafore u sthatth 
sum bis been wrongly carried int. 

a ° COUnt oa behalf of th 

thl r d £. nt * But 0n a cooperation o 
the evidence on this point, we acoep 

the conclusion reaohed by the trie 

Judge that the sum was properly oai 

ned into this aooount praotioally witl 

the consent of the parties c°oncernec 


We do not see any reason to differ 
from that view. The fact that no 
demand was made on the firm of So- 
bhagmal Thanmal also supports the 
view that the sum was properly car¬ 
ried into this account. 

As regards the jute transactions, 
though it was a joint venture, we see 
no objection to allow credit to the de¬ 
fendant in thi> suit. The plaintiff 
does not object to this suggestion of 
the defendant. 

We allow this appeal, set aside the 
decree of the trial Court, and refer 
the matter to the Commissionar to 
ascertain what is due to the plaintiff 
on the agency account, and direct, 
that in taking the account the sum 
of Rs. 10,52L-0-6 should be treated as 
an item in the agency account, and 
credit may be given to the defendant 
for the sum due to him in respect of 
the transactions relating to 516 jute 
bales. 

ihe plaintiff to have the costs of 
this appeal and of the suit except the 
costs of issues Nos. 7 and 8 in the suit. 
As regards costs of issues Nos. 7 and 
8, we direct that each party should 
bear his own costs in the suit. Fur¬ 
ther costs and directions reserved. 

The cross-objections are dismissed 
with costs except so far as allowed by 

our order as to the transaction in 
jute. 

Appeal allowed. 
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dent™ ^ /m7,6ar “ Defendant ” Res Pon- 

<? S’ 4? p ® al No - 12 of 1924, in 
Suit No. 1*08 of 1923, Decided on 5th 
August 1924. 

Act • S - 66 (J> (*)-tron-d',clo*ure 

Lil t* "!? covenanl contain*! in th* convey - 

>i nd0r t /r L 0m ° r o rnl ot °ner$ and of 
ccodora bre ich thereof entxthe vendee to repu- 

diate contract.- Mere ref.ren e to ,ho exiZnce 
9 0w, ' ant u tthout mentioning even it* 

covena,it^sthat'To^bZu! 1 ^ IhLld^be^Ut 

aft 

Mfafg and the purchaier should erect boundani 
walls in conformity with the covenant JSSjJ 
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in the conveyance to the vendor from the origi¬ 
nal owners, is not sufficient disclosure on 
vendor's part and vendee can repudiate contract 
where the other terms of his contract with the 
vendee profuse to confer an un-encumbered 
interest subject to certain sp-cific conditions 
mentioned , none of which affects the question 
involved in the restrictive covenant. But ve *- 
dee will lose his right to repudiate unless he 
does so immediately on discovering the true 
facts Bur unless he has waived his rights in 
the matter he can insist on vendor curing 
defect in ti'le , by giving reasonable notice *o 
the latter and, if vendor fails to do so, vendee 
may repudiate contract. 

Non-disclosure of a restrictive covenant con¬ 
tained in the conveyance to the venders from 
the original owners and non-disclosure of the 
vendors* breach of the covenint amounts to a 
serious breach of duty by the vendor and en¬ 
titles the purchaser to repudiate tee contract 
on d : 9covering the true facts. Mere reference 
to the covenant without mentioning even its 
purport is not enough. 

Where the restrictive covenant is to the 
effect that no building should be constructed 
within certain distance of a certain bDuniary, 
the mere fact that one of the clauses in the 
vendors* contract with the vendee states that, 
“the property forms sartof a building estate," 
and anotter clause states that the purchaser 
has to erect boundary walls in conformity with 
the covenant in that b half contained in the 
conveyance in favour of the vendors from the 
orignal owners does r.ot imply the existence 
of such restrictive covenant and amount to 
notice thereof sufficient to answer for the 
vendor’s duty to disclose material defect, 
where the recitals in the contract between 
the vendor and the vendee and other clauses 
therein make it clear that the sale is to he free 
from incumbraoces, that the venders are to 
make out a marketable title, free from all 
reasonable doubts, claims and demands, sub¬ 
ject to the special provision of certain clauses, 
none of which clauses however, affects the 
question cf the restrictive covenant but reler 
only to certain other matters. But the pur¬ 
chaser must repudiate t e contract as soon as 
he finds tuat the vendor cannot make a good 
title. Otherwise he may insist on the contract 
being fulfilled by the vendor acquiring th* 
title and curing the defect therein But he 
roust give a rets enable notice to the vendor to 
cure the defect. It is also open to the vendee 
to waive his rights in the matter, and thereby 
forfeit his rights against the vendor. But 
clear proof of such waiver is necessary. If 
vendor fails to cure the defect with n the 
reasonable time fixed, vendee can repudiate 
the contract. [P. 87. C. 3, P. 91, C. 2] 

Coltman and Kanga —for Appellant. 
Munshi and Kanin —for Respondent. 

Marten, J —This is an appeal from 
the judgment of Mr. Justice Shah 
dismissing the plaintiffs' suit for 
specific performance, and allowing 
the counter claim of the purchaser, 
defendant No. 1, for the return of her 


deposit of Rs. 5,00^. The litigation 
turns on a restrictive covenant con¬ 
tained in the conveyance of Septem¬ 
ber 24, 1918 (Ex. G), from the then 4| 
owners of the Forjett Street estate, 
and on a similar covenant in the sub¬ 
sequent conveyance of June 14, 1920 
(Ex. C), to the original plaintiffs Nos. 

1 and 2 and Pestonji Edulji Mistry 
since decea-ed. The letter is now 
represented by his administratrix Bai 
Dosibai, who is the original plaintiff 
No. 3 and the present sole plaintiff. 
The original plaintiffs Nos. 1 and 2 
havt become insolvent, and are now 
represented by the Official Assignee, 
the present defendant No. 2. 

I will refer to the above covenant * 
as the 7feet covenant, and it runs 
as follows:— 

“ That no building or other •tructures what¬ 
soever whether temporary or permanent and 
no tree or shrub shall at any timo be built, 
entered or placed or planted or suffered to be 
or to grow on any part of the land and pre¬ 
mises hereby granted,conveyed and transferred 
within a distance of feet from the south¬ 
western bour.dary line of the plot hereby 
granted, conveyed and transferred and divid¬ 
ing the said plot No. 12 on the vendor's said 
Forjett Street estate except with the consent 
of the vendor or others the owners for the 
time being of the said plot No, 13." 

The suit property thereby conveyed 
and subsequently sold to the drst de¬ 
fendant was plot No. 11 on the For¬ 
jett Street estate. 

If one turns to the plan (Ex. H in 
this Court), the suit property is there 
shown as lying to the north or north¬ 
west of the double line coloured green 
and orange. Plot No. 12 which had 
the benefit of this restrictive covenant 
lies to the west or south-west of the 
suit property. The earlier convey ance 
of September 24, 1918 (Ex. G) had 
contained a similar cover.ant by the 
then owner of plot No. 12 as regards 
the land retained by them. The re¬ 
sult of this mutual covenant was to 
ensure a strip of 15 feet of open 
space, viz., feet on either side of 
the boundaries of plots Nos. 11 and 
12 . 

In fact the r J\i feet covenant was 
broken by the original plaintiffs, for 
in 1921 or thereabouts a building was 
erected on the suit land, which for a 
length of about 40 feet was only V/i 
feet instead of 7^ feet from the boun¬ 
dary line of plots Nos. 11 and 12, and 
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it is not shown that this was done 
with the consent of the owner of Dlofc 
No. 12. This building is marked C on 
the above plan. The portion hatched 
red represents the portion built in 
breach of the feet covenant, and 
represents an area of 40 feet by 5 feet 
or an aggregate of 22 square yards. 
I may here explain that the northern¬ 
most land coloured green represents 
hilly ground, and that the adjoining 
open space coloured purple represents 
ground which was hilly, but which 
has since been levelled to the level of 
the first floor of the suit building, so 
w>- are told by counsel. 

Now when the original plaintiffs 
came to sell the suit land to che pur¬ 
chaser for Rs. 66,000 under the suit 
contract of September 8, 1922 (Ex. B,) 
they not only omitted to disclose to 
the purchaser the fact that this build¬ 
ing was erected in breach of the 7^6 
feet covenant, but they did not even 
disclose to the purchaser the existence 
of the covenant at all. Thi6, in the 
absenoe of any explanation, was a 
serious breach of their duty as vendors, 
and might entitle the purchaser to 
repudiate the contract on discovering 
the true facts. 


The Euglish authorities are cle 
and emphatic as to the duty of a re 
dor to disolose material defects, and 
need only refer to Nottingham PaU 
Brick and Tile Company v. Butler (] 
Carli8h v. Salt i2) ; In re Jackson a 
Haien's Contract (3) and Halkett 
Dudley (Earl) (4). No Indian auth 
rities were cited to us, but under 
55 (1) (a) of the Transfer of Proper 
Aot, the seller is bound to disolose 
the buyer any material defect in *’ 
property of which the seller is 
the buyer is not aware, and which 
buyer could not with ordinary c 
discover.. Under the oonoluding wc 
of 8. 55 an omission to make sue 
disclosure is fraudulent. Prima fa 
therefore, suoh an omission may 

t f / aUd l aB defined by S. 17 

of the Indian Contraot Act, and 


(l) 

(*) 

(3) 

44) 


8 


render the contraot voidable at the 
option of a purchaser under 8. 19, if 
his consent to the agreement has been 
caused by the fraud. Or else a pur¬ 
chaser may sue for rescission under 
35 of the Specific Relief Act. See 
ill. (a). 

It is argued by the plaintiff’s coun¬ 
sel that though the defendant had not 
express notice, she had constructive 
nc tice of this covenant inasmuch as 
clause 6 of the suit contract states 
that *' the property forms part of a 
building estate,” and clause 17 states 
that the purchaser has to erect boun¬ 
dary walls “in conformity with the 
covenant in that behalf contained in 
the conveyance in favour of the ven¬ 
dors dated June 14, 1920.” It is 
accordingly argued that the feet 
covenant is a usual one to find in a 
building estate, and that the reference 
to the conveyance of June 14, 1920, 
gave notice of all its contents. Ia 
my judgment both these contentions 
are unsound. The recitals and clauses 
1 and 10 make it clear that the sale 
was to be free from incumbrances. 
By clause 7 the vendors were to make 
out a marketable title free from all 


icasuiiaum aouous, claims ana de¬ 
mands, subject to the special provi¬ 
sions of olauses 4, 5 and 6. Now 
olause 4 related to a mortgage, which 
was to be reconveyed, olause 5, to a 
disused water trough, and clause 6, to 
the title-deeds beiog in the possession 
of the original owners of the building 
estate. So none of these olauses 
really affects the question for I cannot 
accept the suggestion that the mere 
reference to a building estate would 
imply the existence of suoh a oove- 
nant’as the 7 % feet covenant. 

Turning next to clauses 15, 16 and 
17, clause 15 deals with certain rights 
of way and drainage etc., for the 
benefit of the purchaser. Clause 16 
refers to the strip marked “open 
space on the plan Ex. H whioh lies 
on the south or south-east of the suit 
building. It is agreed by counsel be¬ 
fore us that the reference in olause 16 
to the south-west" is an error. The 
effect of olause 16 is that the whole 
ot this open spaoe is to be left unbuilt 
upon and open to the sky, and that 
the piyohaaer is to get the correspond- 
mg 5 reet on the other side of thia 
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southern boundary. So in all there 
would be an open space of '20 feet. 
It appears that there was a contem¬ 
poraneous sale of this southern ad¬ 
joining land to the father of the 
defendant’s daughter-in-law, and it is 
said that clause 16 emboJied the 
mutual agreement of all parties, but 
nothing turns I think on this. The 
materiality of clause 16 is that in¬ 
directit would force the defendant 
to comply with the 7^ feet covenant 
so far as regards this southern strip, 
except that she would not be prohi¬ 
bited from planting shrubs, or per- 
haps'trees. Then clause 17 dealt, as I 
have said, with the boundary walls on 
the north-east and west sides. 

Accordingly the contract contained 
express reference to many special 
matters including some of a restric¬ 
tive nature. In my judgment There¬ 
fore a purchaser might fairly assume 
that every material fact had been 
disclosed. He would certainly never 
expect to find that a serious restric¬ 
tion, such as the7^ feet covenant was 
never even mentioned. Nor, I think, 
would the mere reference to the deed 
of June 14, 1920, in connection with 
another matter, viz., boundary walls, 
put him on his guard in this respect, 
or oblige him to look at this deed to 
see if it contained anything beyond 
what the vendors said it contained. 
It must be clearly remembered that 
it was the duty of the vendors to 
disclose the existence of the cove¬ 
nant, for it was a material defect in 
their title. They knew their own 
title and the purchaser did not. The 
English cases of Reeve v. Berri'lge (5); 
In re White am! Smith's Contract (6) 
and In re Hue/lick antI Lipski's Con¬ 
tract (7) illustrate the necessity of an 
express and full opportunity of ins¬ 
pection of a lease if a purchaser is to 
be bound by onerous and unusual 
covenants which are not specifically 
mentioned. A mere reference to the 
lease itself is insufficient. I may also 
refer to Cox v. Coventon (8) and In re 

(5) [18881 20 Q.B D. 523 = 58 L. T. 836=36 
W. B. 517 = 52 J.P. 549 = 57 L. J. Q. B. 
265. 

(6) 11896J ICh. 637=74 L.T. 377=44 W. B. 
424 = 65 L. t. Oh. 481. 

(7) 119011 2 Ch. 666 = 85 L, T. 402=50 W. B. 
20 = 70 T. L. B. 772=70 L. J. Oh. 811. 

(8) [1862] 31 Bear. 378. 
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Marsh Earl Granville (9). So. loo, if 
one turns to the definition of “notice” 
in S. 3 of the Transfer of Property 
Act. I think it cannot be said here 
that there was any wilful abstention 
from any enquiry or search which the 
purchaser ought to have made or any 
gross negligence on her part before 
she entered into the contract. 

In my judgment, therefore the suit 
contract did not give constructive 
notice of the feet covenant to the 
purchaser. It follows, therefore, that, 
having regard to this covenant, the 
vendors were not in a position to 
carry out their contract, viz., to sell 
the property free from all incumbran- , 
ces, unless at any rate they could 
procure a release of the feet cove¬ 
nant and a waiver of all past breaches 
of it from the owners of plot No. 12. 

The plaintiff, however, contends 
that the purchaser has waived her 
rights under the contract inasmuch as 
the purchaser’s solicitors in their 
requisitions and correspondence only 
took objection to the covenant so far 
as regards the existing building “C” 
and not as regards the rest of the 
land, and were content to ask for the 
consent of the owners of plot 12 to 
the erection of such building and that 
such consent was obtained in time, 
though not until after the defendant 
had purported to rescind. 

Alternatively the plaintiff says that 
assuming the purchaser had a right 
of repudiation on discovering the true 
facts, she was bound to exercise that 
right promptly, and that by treating 
the contract as subsisting after the 
discovery of the defect she precluded 
herself from exercising the right of 
repudiation at a subsequent time 
without first giving the vendors a 
reasonable time to cure the defect, 
which in fact she did not do 

This alternative point does not 
seem to have been argued in the Court 
below, and was only advanced before 
us at a late stage in the arguments. 
But aa it seems to me to be the crux 
of the case, and to derive diraot sup¬ 
port from the equitable principles 
enunoiated in Halkett v. Dudley lEarl) 

(4) and several earlier authorities, I 
will prooeed to deal with it at once. 

(9) [1883) 24 Ch. D. 11=48 L. T. W7=31 W. *. 

845. 
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Turning in the first place to the 
facts, it appears from the two letters 
of September 21, 1922, from the 
rendors’ solicitors that the title-deeds 
or copies thereof were sent to the 
purchaser's solicitors on that day. 
This was in accordance with clause 3 
of the contract of September 8, 1922. 
Accordingly the purchaser’s solicitors 
must have discovered the defect in 
the title somewhere between Septem¬ 
ber 21 and November 1, when they 
sent in their requisitions, Ex. F. These 
requisitions were with reference to 
the adjoining Block ‘B’, but by agree¬ 


ment were treated as being repeatec 
as regards the suit property block ‘C’ 
the title being a common one 

The material requisitions are Nos 
1 and 3 apart from certain genera 
requisitions of a fishing nature suet 
as Nos. 8 and 9. Requisition No. 1 
asked if plot 12 had been sold, anc 
whether the present owner of plot 12 
was bound by the cross covenant 
Requisition No. 3 stated that the suil 
building was a breach of the 7^ feel 
covenant, and asked if the consent ol 
the owner of plot 12 had been ootiinec 
and registered. If so, it was to be 
handed over on completion. If not, 
it must be obtained and registered, A 
note at the foot stated that the requisi¬ 
tions werd sent in “subject to further 
requisitions arising from the papers 
not heretofore produced and to sear¬ 
ches...and from the vendors' answers 
to these requisitions ” 

On November 6, the vendors ans- 
wered requisition No. 1 by stating 
tuat they were not aware whethei 
plot No. 12 had been sold, but whoevei 
might be the owner would be bound by 

.° r03S - cov 0 ena ? fc - As regards re- 
quisition No. 3, after explaining 

•n open space had been left on 
south instead of the west, and 
reason therefor, the vendors sta 
hat it was not necessary to obt; 

No l C 2 0 “ Se o nt . t ° f the owner of P 
h ■ th !“ ”? obieotion hod b, 

buildtog 7 h,m *° the 8raoti ™ o' 1 

I now tw n t0 the oorrespooden 

deals with the suit property and < 

wTth'fhe i?*’■* D t0 P?a 

with the adjoining blook B, and 


we have no single copy of the whole 
correspondence before us in order of 
date. But dealing first with Ex C 
to the plaint, the purchaser’s solici¬ 
tors wrote an important letter on 
November 7. In it they said 

“As at present aivised, oui client will 
decl ne to ojmp ete the purchase unless your 
die. ts produce the written- consent of the 
own rsoftuesaii plot to the prea nt b aid¬ 
ing having been baih in o >n;raventi >n of the 
agreement wi h his consent duly registered. 
P ease let ua know what your clients have to 
aey about the same. * 


Tney also a9ked for the conveyance 
of September 24, 1918, (Ex. G) to con¬ 
sider the vendors’ answers to requisi¬ 
tions, and they also required produc¬ 
tion of tbe original title deeds of the 
buildi.ig estate under clause 6 of the 
contract. The reference to Ex. G is 
explained by the local practice in 
Bombay to dispense with an abstract 
of title and to hand the deeds back¬ 
wards and forwards according to whe¬ 
ther requisitions have to be made or 
answered. The other reference may 
be explained by the inference that 
up to that time the purchaser had 
only seen certified copies of the earlier 
deeds, and not the originals, which 
under clauses 6 and 11 had to be pro¬ 
duced by the vendors, but at the cost 
of the vendors and purchaser in equal 
shares. 


Now stopping ihere, the purchaser 
up to this point did not exorcise her 
right of repudiation, but on the con¬ 
trary was treating the contract as 
subsisting, and calling on the vendors 
to take steps in pursuance thereof 
which would cause them expense. 

In my opinion, therefore, it was 
unfair conduct on the purchaser’s part 
to cancel the contraot eleven days 
afterwards without any further warn¬ 
ing, as she purported to do by her 
letter of November 18, and to oall for 
the return of her deposit. 

On November 20, the vendors’ 
solicitors replied that the purchaser 
had no right to do this, and that they 

would write further after seeing their 

ollents. 


4, tne vendors’ solio 
tors wrote saying that the vendoi 
would produoe the oonsent of 

ZZF'Pfl 0 * 12 *° th ° bmldin, 
totaSS f ° r tb8 dMft 
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Then followed on December 6 ano¬ 
ther important letter from the pur¬ 
chaser’s solicitors, in which, after 
referring to their letters of November 
7 and 18, they'said it was useless to 
rely on the mere promise to produce 
the consent in question, and absurd 
to ask for the draft conveyance before 
such consent-was produced. The 
letter ends:— 

“ In the abseuce of such consent and having 
regard to our letter of the 18th ultimo, we 
have stopped farther investigation of title in 
this matter, and our client declines to do any¬ 
thing further till the written consent is pro¬ 
duced. We have again to call upon your 
client to return the earnest money with 
interest." 

Despite the concluding sentence, I 
read this letter as meaning that the 
contract is still subsisting, hut that 
nothing further will be done in it till 
the consent is produced. 

This view is borne out by the nest 
two letters. The vendors’ solicitors 
at once replied on December 7, saying 
that their client was arranging to 
produce the consent, and that it 
would be produced before completion. 
They also held the purchaser to her 
agreement, and again asked for the 
draft conveyance. 

On December 8, the time fixed by 
clause 8 for completion expired. 

On December 18, the purchaser’s 
solicitors wrote saying that their 
client had waited for eleven days 
more to see whether the consent 
would be produced, and did not pro¬ 
pose to wait any longer. The letter 
then went on :— 

" We therefore hereby give notice to your 
clients through you that if your clients fail to 
procure and prcduce such conieot and make 
out a marketable title free from reasonable 
doubt within a fortnight from date hereof 
that is on or before January 2, 1933, our client 
will put an end to the contract and treat the 
same as cancelled." 

I draw particular attention to the final 
words “ our client will put an end to 
the contract.” To my mind this letter 
clearly showed that up to this date 
the contract was subsisting, and no 
right of repudiation finally exercis¬ 
ed. 

The vendors replied on December 19 
and January 2, pointing out the un¬ 
fairness of their notices at Christmas 
time, and the practical difficulties 
thereby caused. On January 11, 1923, 
the purchaser’s solicitors wrote call¬ 


ing for the return of the earnest 
money on the ground that, “ the con¬ 
tract for sale herein now stands can¬ 
celled by reason of your client’s 
failure to comply with the requisitions 
contained in our letter of December 
18 last within the time thereby ap¬ 
pointed.” It will be observed that 
this final cancellation is based on non- 
compliance with the notice of Decem¬ 
ber 18, and not on any alleged earlier 
cancellation which had only been 
conditionally waived. 

On January 19, the vendors’ soli¬ 
citors wrote saying that they had * 
arranged to obtain the consent, and 
they annexed the form of consent. On 
February 5, this consent (Ex. F) was 
signed by the owner of plot 12, and on 
February 9 it was sent to the pur¬ 
chaser’s solicitors. It appears to have 
been registered on April 23, 1923. The 
vendors then instituted this suit on 
April 30, 1923. 

As regards the other correspondence 
(Ex. D) to the plaint I need only refer 
to a second letter of November 18, 
1922, from the purchaser’s 'solicitors 
in which they refer to an interview 
between the respective solicitors. The 
precise date of that interview is not 
stated, and it appears from the ven¬ 
dor's reply of November 20that they 
disputed the purchaser’s version of 
that interview and also alleged that it 
was held “ expressly without pre¬ 
judice." So. as no oral evidence was 
given on the point, I leave it at that. 
Plaintiff’s counsel relied on a letter of 
February 26. 1922, from the pur¬ 
chaser’s solicitors, in which the letter 
said that the present position was due 
to the vendors’ dilatoriness over the 
consent, inasmuch as the purchaser 
having insufficient monies of her ow* 
had originally arranged to raise part 
of the purchase-money on mortgage 
of the suit property, but that the in¬ 
tending mortgagee had got tired of 
waiting for the consent and declined 
to do anything further. 

Now the view which the learned 
trial Judge took of the above corres¬ 
pondence over the suit property is 
this. He said: 

“ My view of the oorreapondenoe ii that 
though the defendant No. 1 wa» ready to ao- 
oept the ooment of the owner .of plot No. 1* 
with regard to the breach of the oovenant as 
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hid she in law ? Now here the judge 
ment of Lord Parker (then Parker, J.) 
in Hafkrtt v. Dudley ( Earl) (4) is, I 
think, of great value. The main por¬ 
tion of the head-note runs : 

“ A purchaser's right to repudiate the con¬ 
tract is an equitable right arising from want of 
mutuality, and may be a defence to an action 
for specific performance ; but in order to avail 
himself of that defence he must repudiate the 
contract as soon as he finds that "the vendor 
cannot make a good title." 

In that case in January 1905, there 
was a consent decree for specific per¬ 
formance and a reference to title. In 
February the abstract was delivered, 
and in April requisitions were deliver¬ 
ed, one of which related to a restric¬ 
tive covenant on a small part of the. 
property. These requisitions were 
answered, and further requisitions 
sent and answered and repeated. On 
December 8, 1905, the vendor con¬ 
tracted for the release of the restric¬ 
tive covenant. On December 22, the 
purchaser repudiated the sale contract 
for want of title. On January 4, 190o, 
the restrictive covenant was released. 
The matter afterwards came before 
the Judge on two summonses by the 
purchaser, thi one to be discharged 
from his purchase and the other to 
vary the Master's Certificate of No¬ 
vember 14, 1906, finding that a good 
title had been made, and that it was 
first shown on December 8, 1905. 

Turning to the judgment, Parker, 
J. said. 

“ The purchaser puts hi* case in this way. 
He says, first, that a purchaser .discovering a 
fatal defect in the vendor's title has a right to 
repudiate the contract secondly that this 
right is unaffected by the -decree for specific 
performance ; thirdly, that he did repu¬ 
diate the contract on July *11, 1905, or at 
any rate on December 22, 1905, before the ob¬ 
jection as to the restrictive covenants bad 
been removed ;...Now I thiak it is reasonibly 
clear on the authorities quoted .to me that, be- 
tore decree, a purchaser who becomes aware of 
a defect in the vendor’s title, which defeot 
cannot be removed without the concurrence of 
a third party whose concurrence the vendor 
• “tP 0 w ® r to r« Q «' re, m a y .(except possibly 
“ ■*}$ cas0 of ‘rifling matters whioh the Court 
tthe vendors instance treat as matters 
or oompeniation or AhAtaman* _«_ 
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fuffleientto induce hertoaccept the agreement, 
lam not*prepared to hold that there was in any 
sense a waiver on her part of the right which 
she had to put an end to the cootract in virtue 
of the non-disclosure of this restrictive cove¬ 
nant. The facts which have been relied upon 
as constructing a waiver on her part are as 
stated it- the letters of December 8 and 18, 
1922. It is urged that she had been ready and 
willing to accept the consent of the owner of 
plot No 12 to the existing breach of the co¬ 
venant *s sufficient. The correspondence dis¬ 
closed that fact; ibut I am unable to read the 
correspondence as constituting a waiver on 
her part of the right which she had. The 
letter cf November 18 i9 definite and is clearly 
indicative of a desire to exercise her right to 
rescind the cootract. I do not read the »ubie- 
quen; letters of December 8 and 18 as waiving 
that right in any sens?, but aa giving a further 
opportunity to the plaintiff if the consent was 
obtained within fifteen days from the date of 
the letter of December 18 to induce her to give 
up her right of rescinding the contract ; but 
as that was not done, I do not think that it 
could be maintained that she gave .up that 
right." 

Then further on the judgment pro¬ 
ceeds :— 

My finding, however, on iaaue No. 9 ia that 
the contract was properly put au eni to by 
the letter of Novembtr 18, and also by the 
letter of January 11.” _ 

I understand the learned Judge thus 
to hold that there was never any wai¬ 
ver either absolute or conditional of 
the right of rescissicn ; that the pur¬ 
chaser only gave the vendors a chance 
to induce her to change her mind by 
procuring the consent; that it always 
remained optional for her to insist on 
rescission whether or no the consent 
was obtained in due time ; and that 
accordingly the contract was validly 
rescinded by her. With great respect 
I am unable to agree with that view 
of the correspondence. I read the 
purchaser’s requisitions and letters as 
treating the breach of the ?1^ feet co- 
Tenant, as a defeat in title, but one 
which the vendors were required to 
remove by obtaining the consent in 
question This is, I think, clear as 

regards the original requisitions and 
tne letter of November 7. 

But even if a different construction 
was placed on the subsequent letters 
what right had the purchaser sudden- 

L 8 resc '" d * he contract on Novem- 
ber 18 in the face of her previous re- 

letter « t ^ cannot be 

ir even a^ 2“ 8round of agreement 
T ceilce f °r the vendors 
? * ® nd . Persistently repudiated 

her alleged right. What right then 


oompen.dtion or abatement of Jpnrobaae- 

J? co ^ traot * and ihat 

* if w 11 he a bar to any rel.ef being 

mance 8 ‘ V !> a * y way of *P®«‘fio Perfo r! 
mance at the vendor a instance, even though 

the defeot has been removed before trial 8 1 

do not thmk that this right is more than an 

S w«S e ofSiL a f e0t,D ? the eqoitable remedy 

oy way of apeoifio performance. If a vend™, 
contract, that h. will, a, a Into, date?.™! 
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v ey to a purchaser land which does uH at the 
date of the oontract belong to him, but to 
which he a< quires tit^e before thedey upou 
which, according to the contract, the purchase 
is to b> completed. I do not see why, in prin¬ 
ciple, he shouli not be able to recover dam »ges 
for br ach of contract f the jur baser fails to 
comp ete at the date fixed for comphtijn. If 
th :8 be so, the right of r^pui at on in question 
must be distmzu shed from the co cim n law 
right of resc ssion, ani arises out of that waut 
of mutu lity which, u lless waived, is ge .eially 
fata' to relief by way of ap cine per or nance. 
Th* pom; is touched on, th >ugh it is loft open, 
in the case of Bellamy v. Dbe ham (10); and 
the cas? of Salisbury v. Hatcher (11), to which 
I wilt refer p esently, i 9 further mat-rial on 
the point; but it is in my opin on equally 
clear that this right of reoud a ion, what ver 
be its true nature. must be exercised, if it s to 
be ex^rcis. d at all, as soou *s the defect is a 9 • 
certan»d If, after ascertaining th ' 4 defect, 
the puschaser still treats the contract as sub¬ 
sist ng he does n t retan the ri^ht to repudi¬ 
ate a*, any eubsequent moment he may choose. 
That is, i th nk. tne effect of the cases wh ch 
were quot d to me by Mr. Upj hn, namely. 
Hoggart v. Scott (12) Eyston v. Sinunds (13). 
Salisbury v. Ha'.cher (11), and \furrell v, Qoon- 
gear (14). 

Then after dealing with the first, two 
of these cases, and citing part of the 
judgment in the third case, the learned 
Judge says at p. 599 

“I read that pass *ge primarily because it 
appears to me to be relevant on the point 3 s to 
what is the i a ure f thi 9 right of re.uiiat on 
on which the purchaser iu the present case 
relics, and it really point* to toe fact tha; it 
has noth ng to do with the legal ruht of res- 
ci 8 ion;it s raerelv an equ fcible right arising 
out of want of mutuality, such as may porsib y 
form the ground of a defence to the peculiar 
relief g.ven byCcurtiof Equity, namely, re¬ 
lief by way of spec fic performance." 

He then quotes (p. 599) the Vice- 
Chancellor as saying (p 66):— 

“ In this s;at* of things I am a 9 ked, on the 
ground of want of mutuality, to say that the 
plaintiff is not entitled t» any relief. I should 
be tramp.ing or* all principle and authority, if 
I were to accede to such *n argument. Even 
if the rule or mutuality, as it h s beeu called, 
could bo o rriei so far as it uas been attempt¬ 
ed to be carr el in a case of this des rintion 
which I do not say, still the a* nduct of the 
purchaser has been amply sulhc ent to exclude 
him from the benefit of any such argument. 
With full notice of the state of the title, he 
pursues tne investigation of it, and obtainstne 

(10) 11691| I0u74.2 = 67 L.T. 478 = 34 ~\ «V.R # 
357 = 60 L.J.Ch., 166. 

(11) (1842] 2 Y. & C. Cn. 54 = 12 L. J., Ch., 68 = 

6 Jur. (N. 8 .) 1051. 

(12) (1830) I Russ. & My. 293 = Tam. 500 = 9 
LJ., tO.C.) Cb., 54 = 31 R R. 112. 

(13) 11842) 1Y. & 0. Ch. 608 = 11 L.J.. Ch. t 
376 = 6 Jur. 817. 

(14) II 06 OJ1 De. G. F. & J. 432 = 29 L.J., Ch., 
425 = 6 Jur. 'N.s.) 356 =2 L.T 268 = 8 W. 
R 398. 
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fulfilment of a requisit ; on made by himself, 
a n . founded on the very state of the title. In 
my opinion therefor*, t) relieve h'ra # r m the 
contract would, as I have alreiry said, be con¬ 
trary to all princ pi a r d auth>ri:y, and di»- 
crel table to a Court of justice.” 

Parker, J. then ad is (p 599); — 

It will be seen th * t the dec sion in the 
cas?, or rather the principe of the d’ciiion, 
rests really upon a w liver of the WiDt of mutu¬ 
ality in th* cont act.” 

The learned Judge then goes on (p. 
600 ):— 

“ N >w assuming here that *.he‘defect of 
title aue to tu- ex s'.ence of the restrictive co¬ 
venants was such a defect as to give rise to 
the right of repudiation which I have been 
desc ining, was such right exerosei, or did the 
purchaser st ll c mtinue t > treat th * contraot 
as in operation ? Iam »f opinion that no such 
prompt repud ation as was required m the 
part of the purchaser has been proved, but 
that, ou the c >ntra y. he c »ntiuuad after notice 
of the defect to treat the cont act a* subsist- 
iog, ani t > make r quis t oas =»n 1 objections 
with a view loan injuirvas 1 1 the vendor’s 
title which was proceeding in chambers, an 
inqu ry which would, of course, have been 
wholly useless if the co itract had been effectu¬ 
ally repud a ed. 

* # It was suggested that the purchaser repu¬ 
diated tne contract as early as Ju y 11, 1905, 
at an interview or appointment before the 
Master ; but even a* lat- as November 8,1905, 
we find him delivering ob eivaii^ns on replies 
so the requisitions, and such observations are 
not expressed to be male w.thout prejudice to 
some alleged pr or repudiation. Tne first real 
attempt to repud.ate the contraot w*s. i think, 
made be ure ihe Maste ou December 22, 1905, 
when tue plaintiff w is in a po« tion to compel 
release of tho restrictive c*ven»nti, and after 
that the defendant took n) step to give effect 
to the repudiation until the ve.-y eni ot March 
19J6, long before wmoh ;he covenant* hai been 
released. 

“It is not ne;ei9ary for me to go so far as 
to hold that, by not repudiating prom tly, the 
purchaser lost his r.gut of repuiiation alt>- 
gotner ; but it seems to me that by treating 
the contract as subsisting after tue discovery 
of the defect ne did preclude himself trom 
exercising a right of repudiation at a subse¬ 
quent time before giving the vendor a reason¬ 
able time to cure-the defect, and that there- 
stter his only sale cjurae was to limit the 
time within which the defect rauit bo remov¬ 
ed and a title made out if tne comriCt was to 
go through There is no trace of any such 
course having been attempted in the pre¬ 
sent case. As I have said bjioro, as late as 
November 8 tne objection was iu*isted upon 
without repudiation, and the defect wa» in 
effect cured before tne a tempted repudiation 
on December 22 in the same year. 

•‘Now hitherto I hive assumed that the 
decree for specific performance did not afteot 
the purchaser's rignt of repuliation; but I 
have come to the conclusion that, after a 
decree of speoifio performance, a defendant 
purenaser cannot repuiiate the title or the 
contraot without the leave of the Court." 
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Now no doubt that case is distingui¬ 
shable on the facts because there the 
defect, in the title was cured or agreed 
so to be before the purchaser repu¬ 
diated : and also the purchaser could 
not repudiate without the leave of 
the Court having regard to the con¬ 
sent decree for .specific performance. 
But the principles enunciated are 
closely in point here : th< y are stated 
by an Equity Judge of particular 
eminence : and they are traced back 
to earlier decisions by Knight-Bruce 
and Turner L. JJ. 


I need not, I think, go through all 
these earlier decisions. But I may 
cite from the judgment in Murrel v. 
Goo {year (14). which was decided in 
1860. There the contract of sale was 
made on August 26 1858, and in his 
requisitions on title the purchaser 
required the concurrence of an heir- 
at-law. There at pp 449,451 Turner 
L. J. said as follows 


“But then it ii eaid, that upon October 27* 
1858, notice «as given to de ermine this con 
tract, ai d that it mu»t be treated as null and 
v.iid. Nowit ia to teib««rved that, with a 
full knowledge of tbit objection to the title, 
the Defeidant did not, in tbe requiiitions 
which he made, take tbe objection, if she 
was entitled to take it, that the contract whs 
void, upon the prouod that the assignees had 
sold that to which they had no title. All 
that he said was,'Piocure me the concur¬ 
rence of tbe heir-at-iaw.' Be treated the 
oontract, tber»!ore, as a subsisting contract. 
Ido not ei.t r it to ’ho question whether he 
wascr was Dot entitled to a y that bo would 
put an end t<- the contract. Iam not by any 
means satisfied that be was. But sup os ng 
him to hj ve been so, be treated the contract 
as a subsisting oontrait at the time wJen be 
made the requ.-s tiona upon tbe title ; and nit 
0 ,7 l0 « but afier diaiueeion between tbe 
■olioitcrs with resteot to the ti lo down >o as 

'SZJSfX*? 18SSi ,Li8 con,ract wa » 

treated by the defendant bsa aubaietmg con- 
iraoi, and ihe coLOurreuce of the heir-at-law 

con,e *- th 8 <r'*«‘ion : havit g 
treated tbe oultra t as a subsisting contract 

Oot W obe^°2? r° b ‘^ 19 ‘ C r n the Def " Lda -‘ On 
and * b ,v 2 -T ^ Ur d ' 7 * af ‘ 8,wards - »nru round 
1 determine this cootraot, a L d re¬ 
quire payment baok of toe deposit which I 

e , vtr y principle^and 
exJaiJcJnf’ * viry '■ ag.iastthe 

purchaser tST-S n 5 bt * on the part of a ' 

afford to the v L defendant wa ’ bou n d to 

at* 


put the case thus He said, the purchaser is 
entit'ed rescind the contract at once, upon 
the ground that there t as been, not a fraudu¬ 
lent dealing by tbe assignees in putting up 
the property for sale, but an attempt by them 
to sell that to which they must be taken to 
have known they bad no t;tU—tbe entire ft©, 
well, as I said before, the Defendant might, 
if he ple?sed, have sit up that at the time 
when he sect these requisitions as to the 
title, but he d d not do bo. I do not iman to 
say be coaid have done so with success. I 
do not go toe length Mr. Langwcrthy ©scried 
hs argument upon that pi iot;...But I say, 
Without any he itaticn, that if a purchaser 
has ary such right as has been c ntended fer 
and inftis ed upon on the part of thia Dtfend. 
am, it is a right he is bound to insist upon 
at the fitst moment ; he cannot play fa*t and 
loose, and say, ‘I treat this as a subsisting 
contract/ and then afterwards sudden y turn 
rourd ai d say, ‘I have a right tc revert to 
ray original pcs t on. I fare a right to deatory 
that con ract, which for mootha. duri g tbe 
wh le treaty of neg tiatioa upi n the title, I 
have t-eaied &s a sutaistii g contract/' 

So, too, in Halsbury. Vol. XXV, at 
P. 403, it is stated in para 692 :— 

“Tbe jurchaser’s right of ripudiation aiiiet 
a* soon 89 tie vendor’s defe, t of title is 
definitely ascertained eithpr from the abstract, 
or from Ira ie Us io the poreba-er’a ieqi>iai- 
tionn ...Tho rigiit, howeve>, must be extroisea 
in.med at iy the deficits to asceit^intd. If 
the putcha.er continues in negotiation as to 
the title, and ihu* t.eats tho coutraos as 
subsisting, he cannot repudiate at any sub- 
8 qi' Dt moment he may choo«e, but must 
g-ve the vtndor a reasonable t.me to remedy 
the defect. * 


* uv 


^ufiucuiuiuunues v , u me pu in t, 

being then clear, is there any reason 
Why we should adept different prin¬ 
ciples in India ? No such reason has 
been shown to us. On the contrary 
these principles seem to me to be 
principles of fairness and common 
sense. A e the lawyer may say ; “One 

oani.ot approbate and reprobate-at 
any rate at the seme time." The 
business man may say : “You cannot 
sit on the fence and ask me to incur 
expenditure which may at your plea¬ 
sure prove useless. Either rescind, 

°m«.L 8 Pec.!" ,r “ S0 ” abk ‘ iniC to 

fhI n H S rr gthi \ I donot mean that 
l , d,dt J tnce that used to exist in 
EngJand between remedies at law and 

remedies in equity are to be introduc¬ 
ed here. But the purchaser had at 
least two possible remedies, viz. she 
could exercise her option of avoiding 
the contract under S 19 of T // g 
Contract Act, or have T 

under S. 85 of the Specific Relief Act 
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But S. 19 of the Indian Contract Act 
also provides that instead she may 
insist that the contract be performed, 
ard she be put in the position in 
which she would have been if the 
representation made had been true. 
This, in my opinion, she in effect did 
by her requisitions No. 1 and 3, and 
her letter of November 7. Further it 
is only fair to the vendors here to 
point out that the w6rd "fraud" is not 
expressly mentioned any where except 
in the written statement. There is 
no express issue on it, nor does the 
learned Judge use that word any¬ 
where. Nor did the purchaser give 
any evidence to the effect tfat her 
consent to the suit contract was 
caused by any fraud as is contem¬ 
plated by S. 19. But for the sake of 
argument I have assumed here that 
she might have been entitled to avoid 
the contract under S. 19, if she had 
acted differently. 

Accordingly in my judgment the 
purchaser’s notice of rescission of 
November 18, 1922, was invalid, hav 
ing regard to her previous requisi¬ 
tions and her letter of November 7. 

This brings me to the next point, 
viz., whether she eve*- gave the ven¬ 
dors a reasonable time to cure the 
defect, and in particular was the four¬ 
teen days’ notice given by her letter 
of December 18 a reasonable one ? 
On this point the learned trial Judge 
has found in favour of the vendors. 
He has held that the vendors obtained 
this consent within a reasonable time, 
and that the time limited by the 
purchaser’s letter of December 1 was 
unreasonable. I respectfully agree 
with these findings. A release or 
waiver of . restrictive covenant is 
not usually an easy concesAon to 
obtain. In the present case the ven¬ 
dors did not at first know who the 
then owner was. So the title would 
have to be traced and verified, to say, 
nothing of negotiations and possibly 
a pecuniary compensation. Further 
the Christmas and New Year holidays 
intervened, and according to the let¬ 
ter of January 2, lv23, the inter¬ 
mediary employe! in the negotiations 
was out of Bombay till January 8. 
So. on the whole, I think the ven¬ 
dors did reasonably well to arrange 
by January 19 to obtain the consent, 
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and to get it actually signed by Fe- 
bruary 5. It must be remembered 
that in Bombay six months is a more 
usual time for completion than the 
three months under the suit contract; 
and also that the purchaser had 
originally taken some five weeks to 
send in her requisitions. 

In any event I am clearly of opi¬ 
nion that the time fixed by the letter 
of December 18 was quite unreason¬ 
able even having regard to the time 
which had already elapsed since No¬ 
vember 1. To fix such a time in 
Bombay during the Christmas and 
the New Year holidays was really 
illusory. Even the High Court has 
then its one closed holiday of the 
year, when all offices are shut for a 
fortnight. The Government offices 
and Banks, etc. are also closed for 
many days, and it is perhapsjthe most 
difficult time of the year to get any 
legal work done 

It follows, therefore, that in my 
opinion the notice of rescission of 
January 11, 1923, was also bad, an 
that issue No. 9 ought to have been 
answered in the negative instead of 
in the affirmative. 

On the other hand, I agree with the 
learned Judge in thinking that the 
purchaser did not lose her right of 
repudiation altogether. I need not 

repeat the correspondence, or the ob¬ 
servations of Lord Parker in Halkett 
v. Dudley (Earl) (4 on this point. It 
seems to me clear that she insisted on 
the consent to the building being 
obtained, or otherwise she would not 
complete the purchase. Waiver must 
be an intentional act with knowledge 
[see Earl of Darnley v. Proprietors 
*te., of London Chatham and Dover 
Railieay . (15)] and I think she never 
waived her right to get a goud title 
to the building in accordance with 
the suit contract. 

A more difficult question arises 
vhether she did not impliedly waive 
her right to a release of the 7H feet 
covenant as regards any future build¬ 
ing and strips of the land to the north 
and south of the existing building. 
I cannot find that in the requisitions 


(15) 1186') 36 LJ. Ch. 404-16 L.T. 217-15 
W. R. 817-36 E. Q. 404. 
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or the correspondence or the pleadings 
she ever expressly raised this point. 
Her sole objection up to then was 
as regards the existing building. 
This may be because she thought it 
of no practical importance, having re¬ 
gard to the lay of the land to take any 
objection as regards the land. Nor is 
it at all clear whether this point was 
raised at the trial, although the issues 
are broadly framed. On the other 
hand, the learned Judge refers to it 
at the end of his judgment. Further 
the suit contract contains no clause 
obliging the purchaser to send in her 
requisitions within a specified time, 
or to accept the title subject to such 
requisitions. 


taken to the absiraot, or it may turn out that 
there is matter destructive of th? title of the 
plaintiff (purchaser) which did not appear upon 
the abstract, and the reference to the Master 
must therefore be general as to the title of the 
plaintiff." 

On the other hand the requisitions 
here were delivered as long ago as 
November 1, 1922. They are mainly 
requisitions asking for general infor¬ 
mation, and there appears to be no 
objections to the title other than the 
one before us. In a written statement 
of twenty-one paragraphs there is 
no suggestion of any defect in the 
title other than this restrictive cove¬ 
nant. Nor are there any in the eleven 
issues raised at the trial, although 
issue No. 7 is in general terms. As to 


On the whole, therefore, I think she 
can still force the vendors to carry 
their original contra ;t, viz., to sell the 
property free from incumbrances, 
other than those expressly specified, 
and that accordingly the vendors must 
obtain, if they can, a complete release 
of the feet covenant. The appel¬ 
lant asks that a reasonable time be 
given for this purpose. Under all the 
circumstances I think a period of 
three months from today would be a 
fair time to fix. 

Next comes the question what precise 
order we should make, and in parti¬ 
cular whether there should be ageneral 
reference to title, or whether the objec¬ 
tions to title at any further 'hearing 
should be confined to the 7^ feet cove¬ 
nant. I have already stated that there 

are no conditions binding the purchaser 
to furnish the requisitions within any 
particular time. Accordingly her 
counae 1 has cited Lesturgeon v. Martin 
, to show that although at one 
stage of the negotiations a purchaser 
may be willing to aocept the title if a 
particular objection is removed, yet 
there is to be a reference to the 
Master on title, it should be in gene¬ 
ral terms and not be confined to the 
particular objection 8. There dir John 
( P' 256) 

moved ind h . 0W6ver ' was “ever re- 

M) 11834] 3 My. & 355. 


men, buc icaiuwu u uuge says : Apart 

from the defect arising out of the 
restrictive covenant it is clear that 
the marketable title of the plaintiffs 
is made out. 

There is also a marked distinction 
between our practice and that pre¬ 
vailing in the Chancery Courts. A 
reference to title in the Cnancery 
Courts is almost a matter of course in 
a contested specific performance ac¬ 
tion. The Court then gets the advan¬ 
tage of the opinion on title of one of 
the conveyancing counsel to the Court. 
Here, we have no such counsel to 
assist the Court. The practice which 
has generally prevailed here up to 
now is I think for the question of title 
to be fought out at the trial. I have 
at times protested at that, and sug¬ 
gested to the parties that a prelimi¬ 
nary reference to the Commissioner 
on title would probably save ranch 
time. But it not unfrequently hap¬ 
pens that the question of title is only 
one of the various points in a speoific 
performance action, and the Court is 
anxious to assist the parties by deter¬ 
mining all points in dispute once and 
for all without a reference to the 
Commissioner. If, j n the present 
case, we were to send the case to the 

commissioner for report on the title 

it would p ro bab| y only result in an 
additional hearing and additional 
delay for one side or the other would 
take the matter to the Judge-on objeo- 
tions to the report. 

On the whole, therefore, I think the 
proper order will be to allow the ap 
peal, and discharge the order made 


96 Bombay B. B. C. I. Uy. Co. v. Sukhadia 


1925 


in the Court below, and to remand the 
9Uit for a further hearing. Our order 
had better be prefaced by a declara¬ 
tion to the effect that the restrictive 
covenant in the pleadings mentioned 
is a material defect in the plaintiff’s 
title, but that in the events which 
have happened, the defendant No. 1 
has not validly rescinded the suit 
contract, and that the plaintiff ought 
to be allowed a period of three months 
from the date of our order in which 
to obtain a release of the said cove¬ 
nant, and that in that event she will 
be entitled to a decree for specific per¬ 
formance, but that in default of such 
release being so obtained the defend¬ 
ant will be entitled to be discharged 
from the suit contract, and to a re¬ 
turn of her deposit with interest. The 
order should direct the suit on remand 
to be on board on December 1 next, 
ard that there shall be a new issue 
No. 12 viz., whether the plaintiff has 
obtained a release of the restrictive 
covenant in the pleadings referred to 
and if so at wbat date. The remand 
will be heard on the footing that issues 
Nos. 4, 7, 8, 9 and 11 have been ans¬ 
wered in the negative, and issues 
Nos. 2, 3 and 6 in the affirmative. 
Issues 5, 10 and 12 will then remain 
for final determination, and it will be 
for the trial Judge t" decide what 
decree should then be passed. That 
prim a facie will depend upon the 
answer to this additional issue No. I- 
We might, as in the Chancery Court, 
pass now a decree for specific per¬ 
formance, but I think this might be 
open to misconstruction in this Court, 
and that accordingly the order I pro¬ 
pose is better suited to local practice. 

As regards the present ownership 
of plot 12, it must be taken that S. D. 
Davar, named in the consent Ex. 
dated February 5, 1923, was the owner 
of plot 12 at the date of Ex. F. This 
was pleaded in para 12 of of the plaint 
and not disputed in the written state- 
mi nt or at the trial. 

As regards costs. I think on the 
whole that the costs up to date of each 
party, including the costs of this ap¬ 
peal, should be costs in the cause. 
Minutes of this order are to be shown 

to us within ten days. , . . 

Kincaid, J.-l agree. Appeal allow i.. 
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Macleod, C. J. and Crump J. 

Vie Bombay Baroda Central India 
Rly. Company —Applicants. 

v. 

Su'chaiia Shankaralal Jagjiwandas 
—Opposite Party. 

Civil Rev. Application No. 335 of 
1922 Decided on 5th April 1923 from the 
decree of the first class Sub Judge 
Naiiad in Small Cause Suit No. 174 
of 1922. 

R liluaya’ Act, S. 76—Risk note exec te l— 
S. 76 noes not apply. 

W he»e the consignor has signed a risk note 
in the uiuai form, he must p«ov* that there 
had b j eo a loss of o«ie or more complete pac¬ 
kages out of he consignment aad that the loss 
vita due to the wiiful neglect of tbe Ry. Com¬ 
pany or i ti servants. IP. 96, C. 2.) 

Campbell and Crawford Bay ley & 
Co. - for Applicant. 

M. K. Desai—ior Opposite Party. 

Judgment*—The plaintiff sued to re¬ 
cover the price of goods short delive¬ 
red by the defendant Company. The 
claim was decreed by the First Class 
Subordinate Judge in the Small Cause 
Court, suit No. 174 of 1922, at Nadiad. 
The plaintiff had signed a risk note 
in the usual form, and he has not 
even proved that there had been a loss 
of one or more complete packages out 
of the consignment of 63 bags of 
Sugar. That would be sufficient to 
dispose of the suit, but beyond that, 
even supposing one or more com¬ 
plete packages had been missing and 
not delivered, still the plaintiff would 
have to show that the loss was due to 
the wilful neglect of the Ry. Co., or 
its servants. But the Judge has com¬ 
pletely misunderstood the nature of 
the case, as he said that the burden 
was on the defendant i o show how the 
loss had arisen or could hive arisen. 
The contract between the parties is 
contained in the Risk Note and b. 76 
of the Indian Railway’s Act has no 
application. 

The Rule therefore must be made 
absolute and the Plaintiff’s suit must 
be dismissed with costs throughout. 

Suit dismissed 



1925 Fernandez v. J. Gonsalves (Taraporewala, J.) Bombay 97 


ft* 1925 BOMBAY. 97 

TaKAPOREW.aLA. J. 
Ros‘ Fernamlez — Plaintiff. 


v. 

Joseph '7 nit valves— Defendan t. 

0. C. J. Suit N >. 3770 of 1921, 

Decided on 14th July 1924. 

Cvtlrnct-ifi ‘Or i right* tv enfcrce con¬ 
tract of m'lnt ige- l/i .or 
Coat act raa lo by th’ natural giarl aiof 
a mi.or s • c9 i > bs biaii g oa sne mi v>r, 
which is for the raino:’s b.-neat, is enforceable 
a’law, (P.99 Cl) 

Miao' oin raainia n suit for damig s fof 
breach of contract of rat r age «nt r-h into 
on mioor’s hohclf bv tie minor's natur*! 
guardian. Ca<e liw d a ui>ei. [Iu3 C. 21 
Poonri'oala— for Plaintiff. 

Jwlak— for Defendant- 


Judgment —This suit has been filed 
by the plaintiff, who has now attain¬ 
ed tmjjrity, for recovering damages 
for breach of contract of marriage 
made by the defendant with her and 
her father. There is no dispute as 
to the facts in the case and although 
the defendant’s counsel in his cross- 
examination tried to elicit facts with 
a view to show that the contract of 
marriage was by mutual consent 
cancelled and abandoned, the defen¬ 
dant has not ventured to go into the 
witness-box or lead any evidence to 
substantiate the said allegation. I 
therefore, take it that the contract 
of marriage, which is admitted by 
the defendant, was subsisting at tbe 
date the defendant admittedly mar¬ 
ried another lady in the year 1921 
and that he has com nitted a breach 
of the oontract. The defendant's 
counsel, however, has taken up a 
point which, if dooided in defendant's 
.favour goes to the very root of the 
case. The point is that the oontract 
in suit was either made by the defen¬ 
dant with the plaintiff or by the de¬ 
fendant with the plaintiffs' father, 
that if it was made by the defendant 
with the plaintiff, the contraot ia 
Void as haring been made with a 
minor, on the authority of Mohori 
Bibee v. .Dharmolas Vhose (1) and on 
, the other hand, if the oontract was 

®*?v& defendant with the 

plaintiffs father, the plaintiff cannot 
maintain the suit, she not being a 
• partyi,tQ tfre CQQ^aot. If either of 

<*» ;-VJU-T O.W.X. 
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the points is decided in favour of the 
defendant, the suit will necessarily 
fail. 

Now, as to how the contract was 
entered into, there is no doubt in ray 
mind that the contract was entered 
into by the defendant with the plain¬ 
tiff'-: fath' r is a guardian of the 
plaintiff. No doubt the plaintiff was 
a consenting party; but she could not 
herself enter into the contract she 
being then only about theirteen years 
of age. The facts pro /ed as to tiie mak- 
ing of the contract are as follows:— 
The Plaintiff’s father and the defen¬ 
dant were employed in the docks and 
thu- the defendant came to know the 
plaintiff. He asked the plaintiffs’ 
fithtr to give the plaintiff in mar¬ 
riage to him and he also asked the 
plaintiff to m irry him. Both plain¬ 
tiff and plaintiff’s father agreed. 
This was about a month or so bifore 
the writing of May 2 >, 1919, passed 
by the defendant. It appears that 
on that day the defendant desired 
that the plaintiff should go out with 
him as his fiancee. The plaintiff's 
father objeoted Thereupon the de¬ 
fendant passed the writing, which 
has been put in as Exh A, whereby 
he agroerl to marry the plaintiff with¬ 
in two year9 and to pay Rs. 2 , 00,1 by 
way of damages if he failed to do so. 
He gave the said writing to the 
plaintiff's father as the natural guar¬ 
dian of the plaintiff, and the plain¬ 
tiff’s father thereupon allowed the 
plaintiff to go out with the defendant 
as desired by him. Upon these faots 
1 hold that a contraot of marriage 
was entered into between the defen¬ 
dant on the one hand, and the plain¬ 
tiff’s father on the other aoting as 
guardian of the plaintiff and on her 
behalf. 

The next question for considera¬ 
tion is whether the father can enter 
into such a oontract as guardian 
of the minor on her behalf so as to 
bind her and whether suoh a oontraot 
is for the benefit of the minor. Both 
here and in England many oontraots 
for marriage are made while one of the 
parties is minor. In England the 
question arose 1 as to whether in a oase 
where one of the contracting parties 
:®&s_a_mi,npr the minor could olaim 
damages forbreaoh of suoh a oontract 
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The question was decided in Holt v. 
Ward 12) and that is good law until 
now. The Court had there no diffi¬ 
culty in arriving at that conclusion 
because in England the contracts of 
minor at that date were htld under 
common law to be voidable and not 
void, that is to say, the minor could 
enforce performance of the contract 
as against the other adult pirty but 
the adult party could not enforce it 
against the minor Thereafter '.he 
Infant's Relief Act of 1»74 was pas¬ 
sed which made certain contracts by 
minor mentioned therein void. That 
Act, however, left contracts of mar¬ 
riage untouched, and, therefore even 
today in Englad, cantracts for mar¬ 
riage made by a minor are voidable 
and not void. In India up to the decision 
of the Privy Council in Motion Bibee 
v. Dharmotan Ghose (l) although 
with some conflict, it was held that 
the contracts of minors were voidable. 
If that had been the state of law, 
there would have been no difficulty 
whatsoever in this case, but on the 
wording of the Indian Contract Act, 
their Lordships of the Privy Council 
held that all contracts of minors were 
void and not merely voidable. The 
question there was a contract entered 
in-to by the minor himself, it was a 
contract with regard to property. 
Whether their Lordships of the Privy 
Council would have applied the same 
principle to a contract of marriage 
is to my mind very doubtful; and, so 
far as I am concerned, unless theie 
is an authority on the point which is 
absolutely binding on me, I am not 
prepared to hold that the contract of 
marriage made on behalf of a minor 
by a person who is the natural guar¬ 
dian of the minor and who is the 
only person who could enter into 
such a contract, is void. The prin¬ 
ciple on which I hold the contract 
iin ; this case valid is the principle 
which has been laid down subsequent 
to the Privy Council decision in cases 
where the Courts in India have tried 
to give the force of contract to agree¬ 
ment made by the guardian of minor 
on his behalf, where the guardian has 
power to enter into such agreement 
ho as to bind the minor and the 
agreement is for the minors benefit. 

(2) (1732] 2 sum. 937 


There are other cases in which the 
Courts in India have tried to enforce 
the contract of an adult party with 
a mino’ against the adult party 
where the consideration proceeding 
frcm the minor has been completely 
executed and nothing has been left 
to be done by the minor and the only 
thin-g left is the performance of the 
contract by the aduli party. Mr. 
Justice Sirnivasa Ayyangar in i?«- 
jhova Chariar v. Srinivasa Baghava 
Chariar (3) enunciates that principle. 
I may say at once that there is no 
question here of the minor having 
carried out her part of the contract and 
the only part remaining to be carried 
out being the promise on the part of 
the adult party. The promise of the 
defendant to marry had still to be 
carried out so that at the date of the 
suit there -was the promise of the 
plaintiff which was executory and not 
executed. Mr. Poonawalla, however, 
referred me to certain observations 
at page 324 of that report to be 
found' in th» judgment of Mr. Justice 
Srinivasa Ayyangar which are to the 
elfect that “where consideration 
moves from a third party, there can 
scarcely be any doubt that a promise 
made to a minor by an adult would 
oe enforceable by him." And as an 
example, he says :— 

"Ifafathergives consideration and requires 
the promisor to pay money or do fome other 
thing ter the benefit of hi* minor son. the 
mi' or son can enforce that promise." 

Further on be says 

••W bre the consideration fer the promise 
of the adult is a piom se by tho minor, 
inasmuch as the minor cannot make a promise 
enforceable in law, the consideration neces¬ 
sarily fails, and if, however, at tho time when 
the promise of the aduit is s< ught to be en¬ 
forced by the minor, the m-nor has perform¬ 
ed his promise and that performance has been 
accepted by the adult. 1 shou.d hold that'the 
minor can enforce the promise. 

It is not necessary for me ;or the 
purposes of this case to express my as¬ 
sent to or dissent from the said ob¬ 
servations of Mr. Justice Srinivasa 
Ayyangar but, in view of the decision 
of the Privy Council in Motion Btbee 
v. Dharmodas Ghose il), it appears to 
me doubtful whether, even where the 
promise of the minor is performed by 

(3) [19161 40 Mad. 308 = 31 M. L. J. 575=2 
M. L. T. 407=36 I. C. » 21=(1916) 2 M 
W. N. 363 (F. B.) ' 
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Fakhruddin Mahomed Chowdhuri (5) 
There the contract was for the pur¬ 
chase of immovable property on 
account of the minor. Their Lordships 
of the Privy Council held that neither 
the manager of the minor’s estate nor 
the minor’s guardian had any autho¬ 
rity to make such a contract so as to 
bind the minor or the minor’s estate. 
That case deals only with the minor’s 
right in property which in my opinion 
the minor would be as eligible to ex¬ 
ercise after he attained majority and 
which need not necessarily be exer¬ 
cised during his minority by any 
person on his behalf. There might 
bo instances where it would be bene¬ 
ficial to the estate of the minor to sell 
his property or to invest his moneys 
m the purchase of property. In such 
a case the adult person, who takes 
an interest in the minor, can have 
himself appointed statutory guardian 
of the minor and with the sanction of 
the Court can do the acts necessary 
for the benefit of the minor. In my 
opinion ths question of marriage is 
quite different from the question of 
an interest in property, particularly 
>n this country, as every one knows 
marriages take place in most cases 
before the attainment of majority 
especially by girls. It is considered 

d?,il nVT try a 9acred aQd e^ential 
duty of the parents and guardians 

particularly of girls, to see that they 

are settled down in life by proper 

fininUS**" Xt ® nl|r racenlly that we 

thp Jh d ’ a“ d that t0 ° onl y among 
the advanced co nraunities, taking to 

the learned professions However, if 
the opinion of the majority i n this 
considered it will be that 

le d d in Sh rr U married and be Set 
of life J*? and discharge the duties 
ife and mother which are in their 
opinion as essential to the well-being 

e ir? 1 ? a3 the duti3S which 
are performed by males and which 

fnm I i OW rare 0ases Performed by 
femaies It may be stated that the 

Goan/ • ? a - tivo or 

p“ k nl . The girl >9 a Go in Rjman 

E 0l n V lnd D the defendant is ** 

” Indlan Roman Catholic Both 
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him the agreement of the minor can 
be held to be a contract enforceable 
at law so far as the adult party is con¬ 
cerned. As to the consideration pro¬ 
ceeding from the adult enabling the 
minor to sue, there is no doubt that 
in this case the main consideration 
proceeds from the minor even though 
the consent to the marriage by the 
father is held to be a part of the con¬ 
sideration. The case, therefore, can 
only fall under the principle first 
stated by me namely, that where a 
contract is made by a guardian of the 
minor so as to be binding on the mi¬ 
nor and which is for the beneSt of the 
minor there is an enforceable contract 
in law and the minor can enforce it. 

I must ray that tbe decisions in Eng¬ 
land are more favourable to a minor in 
asrauch as the minor is held to be en¬ 
titled to sue the adult party on a >reach 

ot promise of marriage while mutuali¬ 
ty is denied to the adult party so that 
the adult party cannot sue the mioor 
on a.breach of the contract by the 
minor, and under the Infant’s Relief 

^ Ct ° f V 74 ’ 1 6nd the le g‘ s l»ture has 

ft h Jh !V l ,° Pr0tect the infants that 

Of anv b on S ; e rt Ct6d that in the case 
be * rain ° r ’ ifc 

be ratified by the minor on attaining 

v'SSiku^ 80 held in Coxh ^ 

would be dfff Th f 6 position India 
of t h„ b 5 d,fferenfc m. on the authority 

? if l dec ' slon of the Privy Council 
o Mohon Bibee v. Dharmodus Qhose 

G) I cannot h° ld that the entrant7s 
CTirdian a f ab e K Wh r re itis made b 7 the 

?0 as obinrl - S 6 benefit 0f the ™>nor 
fore the i be miQOr and tba t there- 

tract* but oarf k SUe ° D SUch a COn ‘ 

that is a U Usult n0 wh, e oh Ued ° n iL ■ But 

aor’s benefit and is th w« mi * 
tract enforceable by 

powera to mlfc- th ® gUardia n having 
the^mlnorf 1 there TX*'***° a 
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are converts from Hinduism and, as is 
well known in these Courts, the con¬ 
verts still observe many of the cus¬ 
toms of the Hindus, and in some cases 
even the caste distinctions which pre¬ 
vail among the Hi dus. Although 
the Goans were converted to Chris¬ 
tianity hundreds of years ago, so far 
as custom'’, manners and habits are 
concerned, they still follow those 
of their Hindu ancestors, and among 
them marriage is considered to be the 
primary duty of the parents of a girl. 
If, therefore, the Courts were to hold 
that parents of girls cannot make 
bin ling contracts on their behalf, in 
my opinion it would lead to very 
great hardship and it would really be 
going against the customs, the man¬ 
ners ai d the habits of the people. I 
consider these Indian Christians and 
Goans, so far as the duty of making 
contract of marriage is concerned, on 
the same footing as Hindus or Maho- 
medans and other communities in 
India, and on that footing come to the 
conclusion that it is the duty of the 
parents to make a contract of mar¬ 
riage for their daughter, and that, 
therefore, they can make a binding 
contract on behalf of (heir daughters. 

The second essential, as I hare 
pointed out, is that the contract should 
be for the benefit of the minor, and 
that point I find was discussed in the 
case Gf Holt v. Ward, (2) and even the 
Judges in England came to the con¬ 
clusion that marriage was for the be¬ 
nefit of the minor. There is no ques¬ 
tion that in India it would be consi¬ 
dered to be for the benefit of the min >r. 
The principle which I have just enun¬ 
ciated is stated in Pollock and Mulla’s 
Indian Contract Act at p. 75 under the 
heading of “Specific Performance," 
Mr, Judah for the defendant conten¬ 
ded that the observations of the learn¬ 
ed authors at. that page refer only to 
irnmovabl property as they are 
put under the heading of “Specific 
Perforn ance." I do net agree with 
Mr Judah. The principle is the 
same whether the contract is in 
respect of immovable property or 
in any other respec-. Specific per¬ 
formance is merly a relief ard not the 
cause of action; the cause of action is 
he breacii cl the coi tract. In some 
ases tbeie may be a relief by 


specific performance and&in others 
there mayjnot be; and it-'is in the 
discretion of the Court whether to 
give relief by way of specific perform¬ 
ance or not. The principle, therefore 
to my mind is the same whether we 
at ply it to contracts in respect of 
immovable properly or other con¬ 
tracts. The principle which the Court 
has to consider is tbi-: has the guar-, 
dian. power to enter into th 9 contract 
on behalf of the minor so as to bind 
the minor; and, secondly, whether the 
Contract is for the benefit of the minor. 
If either of the two essentials is wan¬ 
ting, there would not he a contract 
enforceable at law, and if both these 
essentials are present, it would be a 
contract enforceable at law. By this 
decision I make the contract binding 
on the minorwhich is not done in 
England. But to my mind, consider¬ 
ing the difference between the social 
customs and manners of people in 
England and in this country, there is 
much less hardship and much less 
harm in my holding that the natural 
guardian of a minoris entitled to make 
a contract of marriage binding on the 
minor than to hold otherwise; as to 
hold oth< r wise would mean tbat no 
on«. could make a contract of mar¬ 
riage for his minor daughter for fear 
that the other party may at-any time 
put an end to it without inourring any 
liability. The breach of a promise of 
marriage has much more serious con¬ 
sequences in India in the case of girls 
inasmuch as the chance of the girl 
making another go< d match are seri¬ 
ously affected. 1 for my part am not 
disposed to read th?t result in the 
Privy Council judgment. In my 
opinion it would be revolutionizing 
the manners and cu toms of the peo¬ 
ple here if I w* re to hold that a con' 
tract of marriage could not be entered 
into by a natural guardian for a minor 
gi 1,1 may here rofe. to adecision of a 
single Juge of this Court, Mr. Justice 
Kemp, in Abilul Razak v. Mahomed 
Hustein (6). It is the decision of a 
single Judge and is therefore not 
binding on me. There the suit was 
filed again't the father of the girl 
claiming damages for breach of a 
contract of marriage entered into by 

(6) 1 1 v 161 42 Eom. 499 = 38 170. 77UlfBom.. 

L. 1<. 164. ' ... 
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the father of the girl with the plain¬ 
tiff. The parties there were Mahome¬ 
tans and there was no question of a 
minor suing in that case. The claim 
was made by the plaintiff against the 
father of the minor defendant and the 
only question discussed there was 
whoher any damages could be awarded 
• to the plaintiff on the same footing as 
' they are awarded in England on a 
breach of a contract of marriage. An 
issue was raised as to whether a suit 
for a breach of promise of marriage 
could lie under Mahomedan law, and 
that was decided in favour of plaintid. 
On the question of damages Mr. Jus¬ 
tice Kemp came to the conclusion 
that the two contracts were sc differ¬ 
ent in their nature that the princi¬ 
ples applicable in assessing damages 
to a breaoh of a contract of marriage 
entered into between the father of the 
minor girl with the other major party 
would be quite different from the 
principles applicable to the case of a 
breaoh of marriage in England, al¬ 
though he held that all consequential 
damag. s, if proved under 8. 71 of the 
Indian Contract Act to flow as the 
ordinary result from the breach, 
would be recoverable by the plaintiff. 
I do not agree with Mr. Justice Kemp 
if he meant to bold that no damages 
are ordinarily suffered by the wronged 
party on a breach of contraot of mar¬ 
riage among Mahomed&ns or other 
Indian communities in their position. 
As I have stated the harm is greater 
to the girl in the Indian communities 
than to an European female, and if 
such breaches are allowed to be made 
without any penalty, either on the 
ground (hat there is no enforceable 
contract or that there are no damages, 
the oonsequences would be very seri¬ 
ous so far as minor females are con¬ 
cerned. 


There is a deoision of the Pri 
Council in Kkwaja 'Muhammad Kh 
V. Husaini Began (7) which has soi 
bearing on the point in questi. 
There also the parties were Mahon 

i ■k® 8u >fc was brought by t 
plaintiff who at the time of the c< 
Pact was a minor for enforcing 
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contract entered into between the 
defendant and the father of the plain¬ 
tiff: and the question was raised as to 
whether the plaintiff, who was not a 
party to the contract, could maintain 
the suit. Their Lordship* of the Privy 
Council differentiated the decisioa in 
Tio-'hlle v. Atkinson (8) and held, on 
the facts of the case, that a charge 
having been created on the immove¬ 
able property in favour of the plaintiff, 
the plaintiff was entitled as the party 
in whose favour the charge was creat¬ 
ed to maintain the suit That is on 
the principle, which is well-recognised 
in English law, that if under a con.- 
tract a trust is created in favour of a 
party who is not a party to the con¬ 
tract, such party can enforce the 
benefit under the contract as a cestui 
qu° trust. The decision in this case, 
therefore, cannot be of any help to 
the plaintiff. The observations of 
their Lordships, however, at p. 413, 
are important in so far as they sup¬ 
port the conclusion at which I have 
arrived that in this country mar¬ 
riages are contracted for minors by 
parents and guardians and that they 
are so validly contracted. Their 
Lordships observe as follows (p. 413).— 

* "Their Lordship* desire to obierve thaVlft 
Iod'a and amon< oommunltiea clrcumstanoed 
a% the Mubim uadanc, among whom marriage* 
ara sonlractcJ for minora by parents and 
guardia.'f, It might occas on injustice if the 
oommon law doctrine was applied to agree* 
meats or arrangements entered into in connet- 
tlon 'with such contracts/ 9 


x no oommon law doctrine here refers 
red to is that laid down in Trnddle v. 
Atkinson (8), namely, that a stranger 
to the consideration of a promise can- 
^maintain the suit on the contraot. 

Mr. Judah, for the defendant, refer¬ 
red to Dunlop Pneumatic Tyre Com- 
nany, Limit&i v. Self ridge and Com¬ 
pany Limited (9) in support of hi* 
contention that a stranger to the con¬ 
sideration of a contract oannot main- 
tain the suit. The question has been 
fully discussed in Pollock & Mulla’a 

j Contraot Act at pages 19 to 25 
and, besides the judgment of the Privy 
Council, there is the authority of a 
Division Benc h of the Court in thn 

. (8) {186111 D. & 8. 3?*3 = S0 L J. Q. B 38 >=>* 
' ^2=4 L T. 468=9 W. R 7R1 

WLlijj*L. J. K B. 1680=113 
!*. T. 386=59 8. J. 139=31 T.L.R, 399. 
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case of Shankar Vishvanath v. Umabai 

(10) . which decision is binding on me, 
to the effect that a person who is not 
a party to the contract cannot main¬ 
tain a suit on the contract. It appears 
from the notes of the learned authors 
that an attempt was made by the 
Madras High Court to get round the 
decision in Twedale v. Atkinson (8) 
and to follow an older judgment in 
Dutton v, Poole til). But the later 
decisions clearly show that that 
attmept had noth ad the approval of the 
Courts in India in subsequent cases, 
as there is a judgment, of this Court 
binding on me, I need not go into the' 
question any further. 

There is one more Bombay decision 
to which I should like to refer and 
that is Purshotamrlas Tribhr,vandas v. 
Pursb.otamdas Mangaldas (12). That 
decision was given before the decison 
of the Privy Counil in Mohori Bibee's 
case. The principle, however, on 
which that decision proceeds is not, 
in my opinion, affected by the judg¬ 
ment of the Privy Council. The only 
difficulty that I have felt all along is 
whether the principle applied in the 
case of Hindus by the Courts, viz. } 
that the natural guardian can enter 
into a contract of marriage on behalf 
of a minor, can be applied to the 
Goans and the Indian Christians. Mr. 
Justice Candy held in that case that 
if the father of a minor girl entered 
Into a contract of marriage on behalf 
of the minor he could not plead , in 
defence of a suit for damages for 
breach of that contract that the minor 
girl was unwilling to marry the plain¬ 
tiff an that he could not force the 
minor girl to marry and that the con¬ 
tract was impossible of performance 
and therefore he could not be held 
liable in damages. I find some very 
Useful observations in that case at 
page 33 which go to support my con¬ 
clusion in this case. Mr. Justice 
Ca dy there considers contracts made 
in England by fathers on behalf of 
their minor sons of apprenticeship 
and he says — 

., “A contract of a father to give hi« dau¬ 
ghter in mairiage is analogous to the cootract 

(10M19131 37 Bom. 471 = 19 I.C. 758=15 

Bom. L. R. 320. ■ . 

(11) 116881 2 Lev. 210. 

(12) (1896] 21 Bom. 23. 


of a father apprenticing hia ion atd binding 
himaelf for the performance by his son of alt 
and every covenant on his part.” 

• Then further on he says that in 
those contracts excepting where the 
Court finds on the facts tfiat the con¬ 
tract was impossible of performance 
the contract was held to be binding on 
the father and that the father could 
not claim to be relieved from his 
obligation on the ground that the son: 
or ward was unwilling to serve as 

contracted. 

• 

The question there considered was 
not the liablility of the minor but of 
the father. But what I am concerned 
with here is the well recognized prin¬ 
ciple that the father can enter into a 
binding contract for the benefit of his 
minor child which contract is enforce¬ 
able at law. A contract for apprentice¬ 
ship is held to be good because it is 
considered to be for the benefit of the 
minor; in the same way a contract of 
marriage is for the benefit of the minor,', 
and I see no reason why a father 
should not be held to have power to 
make a contract of marriage on behalf 
of his minor child. I have hot been 
able to find in the English reports a 
single case where the father has 
entered into a contract of marriage on 
behalf of his minor child. However 
to my mind in India the Court would 
be justified in applying the principles 
of contracts of apprenticeship in 
England in so far as to hold that the 
contract of marriage in India stands 
On tne same footing as being >ne tot 
the benefit of the minor and being 
one which the father can enter info 
on behalf of the minor. Nither a con¬ 
tract of personal service nor a con^ 
traot of marriage can be ordered to be 
specifically performed so that in 
either oase the apprentice or the girl 
cannot be compelled co carry oilt 
his or her part of a contract against 
his or hef wishes. However, if if 
is an enforceable contract, the other 
result, namely, the liability in 
damages of the party making the 
breach of the contract, would follow,' 
It may be that in the case of a minor 
that liability may have to be satisfied 
by the natural guardian or father of 
the minor plaintiff, and the Court 
may come to the conclusion that the 
minor plaintiff should not be ordered 
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to pay out of his or her own estate 
anything to the other party by way 
of damages. However, I need not go 
further into other contingencies and 
complications which mi'ht arise as a 
result of this decision I am quite 
content to decide on the facts of this 
case and to ray mind it would be a 
denial of justice if the defendant 
after the conduct on his part as prey¬ 
ed in the case, viz, moving about 
with the plaintiff as his fiancee for 
two years, should be allowed to break 
the contract with impunity and with¬ 
out having to pay damages for his 
wrongful act. 

There are two more ■ cases to which 


ceeded partly from the piornisee and 
partly from the third party who had 
sued on the contract, and that there¬ 
fore the princiole in Tweddle v. 
Atkinson (8) which laid down that a 
stranger to the consideration could 
not sue on the contract, could not 
apply as the plait tiff was not a 
stranger to the consideration. The 
decision in Muhammad Omar v. 
Buddha { 13) is not merely based on 
the principle laid down in Daropti 
v. Jaspat Rai (14). The learned Judge 
tried to get support for his conclusion 
from the said judgment. Even though 
that support is not available to me, 
I can rely on the reasoning in 


I would refer and one of them is Mahammud Omar v. Bud ha (13) that 


directly jn point namely, Muhammad 
Omar v.Budha (13).There also it seems 
the learned Judge felt the same diffi¬ 
culty and hardship and he came to 
the conclusion, in my humble opinion 
rightly, that the minor was entitled 
to maintain the suit for damages for 
breach of a contract of marriage 
made by the minor’s father during his 
pr her minority. The learned Judge 
has relied in support of hi* conclusion 
on a judgment of the Punjab Chief 
Court in Daropti r. Jaspat Rai (14). 
That case was not a case of a minor 
hut,the case of a party who was not 


a party to the contract suing on tl 
'contraot And the learned Judges the 
tried to get round the decision 1 : 
:,7\weddle v. ^tkin^on (8) in a very i 
' 'genious manner different from tl 
(Mtempt made by the Madras Hio 
• Court to which Pollock & Mulla bai 
erred in their commentary alread 
jlnfintioned', by"me I cannot, ho? 
.•;bv,er, follow the judgment of tl 
Punjab, Court in Daropti v.Jasp , 
Rai (14) because a Division Bench < 
this Court has, decided that a perso 
wht> is not h party to the contrai 

a suit. The Punja 
: Chuff Court held that the suit w £ 
maintainable on the ground that coi 
trary to theprinciple' of English Cou 

£ /L ? W ^ co » sid0m ion,’‘ as define 
t “® f n f d,an Contraot Act. need nc 
proceed from the promisee, but ma 

th« G «n d 5° m a third P er3on > *nd tha 
t the consideration in the suit had pr< 
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in this country contracts for marriage 
of minors are entered into by parents 
or guardians and it would be a great 
hardship and denial of justice if such 
contracts were held to be absolutely 
void so as to deprive the minors of 
any relief in respect of them. On all 
these considerations I find that this 
suit is maintainable by the plaintiff 
and that she is entitled to olaim 
damages for breach of contract 6f 
matriage in this suit. 


vv DUO quauuuiil ui uanuigUS, IU 

England the question is one solely 
for the decision of the jury. Iam 
here acting in that capacity. In 
these breaohes of contracts various 
facts have to be considered. As stat-, 
ad in Halsbury’s Laws of England 
Vol, XVI, page 277:— 

“Tho damag-s in an a:tioa for breaoti of 
promise of mar-iage are not measurable by 
any fixfd standard, a'‘d aro almost entirely in 
the discretion of the Jury. The injury to the 
affeotions . f the plaint,£f, th“ prejudice to his 
♦k bef , future tiff “nd prospects • f marriage, 
the rank and oraiition of tin parlies and the 
defendant’s means, aro all maltors to be taken 
into consideration." i 

Leaving aside the question of in¬ 
jury- to the affections of the plaintiff 
in this case, I do hold that the faot 
that the defendant went about with 
the plaintiff as his fiancee for about a 
period of two years, when she was 
between thirteen and fifteen years of 
age, must prejudice seriously her 
future life and prospects of marriage. 
Mr. Judah tried to contend that the 
plaintiff was too young to be affeoted 
by the fact of defendant going about 
with her. In my opinion in cnis 

oountry where, girls attain puberty at 
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a very early age, ! e., thirteen to 
fourteen, it cannot be seriously con¬ 
tended that the plaintiff was a mere 
child. She was sufficiently grown up 
to understand very well what mar¬ 
riage meant to her. I haTe also 
taken into comideration the fact that 
prcbably in the community of the 
plaintiff there wou'd not be many 
eligible hus ands of the means and 
position of the defendant The evi¬ 
dence as to the defendant's means, 
which is not contradicted, is that the 
defendant is earning about Rs. 2 0 to 
•100 per month. I have on the other 
hand taken into consideration the 
fact that the defendant quarrelltd 
with the plaintiff's parents and that 
he was prohibited from entering the 
house where plaintiff lived and that 
srcial relations ceased between the 
two families. The plaintiff's father 
and raothe said in their evidence that 
they knew that the defendant was 
still meeting the plaintiff outside the 
house and they allowed it in the be¬ 
lief ar d hope that the defendant 
would marry the plaintiff as promised 
by him. The version of the plaintiff’s 
father and mother as to the origin of 
the quarrel, viz., that it was due to 
defendant wrongfully asking for the 
return of the writing g ven by bim, 
is not contradicted So far as the 
plaintiff i9 concerned I do not see 
why her right to claim damages 
should be prejudiced to any appreci¬ 
able extent by reason of the quarrel 
between the defendant and the plain¬ 
tiff's parents. 

There is one more point to be 
considered on the quesuon of dam¬ 
ages. The writing given by the 
defendant says that if he did not 
marry the plaintiff within two years, 
he would pay Rs. 2,000 by way of 
damages. If that amount was pay¬ 
able to the fathtr tbe stipulation 
would certainly be void, but the am¬ 
ount is in my opinion clearly payable 
to the plaintiff as damages under the 
said writing. 

The question whether the damages 
therein mentioned are a penalty or 
not does not arise in view of 8. 74. 
Whether the sum is a penalty or the 
liquidated amount mentioned as pay¬ 
able in the case of a breach of con¬ 
tract, I have to decide on tne fact9 
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what damages the plaiitiff has 
suffered. If they do not amount to the 
sum mentioned in the agreement 
whether it be hv way of penalty or 
not. the plaintiff is not entitled to 
recover the same Considering all the 
facts and further considering that 
this is tbe first case of its kind, so far 
as I know in Bombay, I think the 
ends of justice would be met by allow¬ 
ing the sum of Its. 1,000 as damages 
to the plaintiff with co«t* 

I also order that all the Court fees 
payable by the plaintiff shall be paid 
by tbe defendant. 

Suit decreed, i 
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Marten and Fawcett, JJ. 

Shriram Shan.bhwlaijal —In Re. 

Criminal Application for Revision 
No. 2>0 of 1924, Decided on 17th 
September 1921, against an order by 
Ag. Chief Presidency Magistrate of 
Bombay. 

Criminal P,C„ 8. 10 (/) and S. 3 ( 6)-Magi *- 
tratp has power to * rant bait to accused who 
ho* b/en arrested u> der S.64 (7) and whom, the 
hlagi'Uate hat been akd by the mag'strat 0 of 
a native Mate to retiln in cuMl dy. If the 
am*t is under S. St <p) bat other f ct remain 
the same, the same rut* apphes—Extndition 
Act , 8. SS—Criminal P. c\, a* S3 (g)—Crimi*al 
P. C.S.54 \7) 

Magistrate has power to grant bail to an 
ao uied wi o has been arested in p nuance 
or S. 51 (7) of the Criminal P.O„ wht in, he has 
been ask'd to retain In custoJy, by the Dt 
Magistrate of a NatiYe Sta»e. [P 105 C1) 

Per Fawcett , /.-As S. 51 (7) does rot apply 
to arrest* in Bjmbiy* when toe accused ia 
arre ted without warraat in Bombay, he must 
be deoined to 1 ave been arrested under 8. 35 
(g). But even in suoi a case,under S.33 of the 
Ext^ditioa Act, tbe Magistrate ha* power to 
grant bill. IP 105 O 2) 

P. N Qoiinho—fot Applicant. 

Marten, J.— The sol* point before 
us is whether the learned Magistrate 
was right in thinking that the appli¬ 
cation of the accused for bail could 
not be entertained by hi u as he was 
“ directed to retain the accused in 
custocy pending tbo extradition pro- 
ceeding* as per Ex. A ” The pro¬ 
ceedings in question against the 
accused are under the Indian Extradi¬ 
tion Act XV of 1903 in respect of an 
alleged criminal breach of trust oorn- 
rnitted in the State of Indore. With 
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the facts of that case we are not now 
concerned, and many of the allega¬ 
tions in the petition before u* are for 
present purposes wholly irrelevant. 

It is said that the accused has been 
arrested without an O'der from the 
Magistrate and without a warrant in 
pursuance o' the provisions of S. 54 
(7) of the Criminal Procedure Code. 
Consequently S. ?3 of the Indian 
Extradition Act 1903 applies under 
which such a person 

“Mar, unde- tin cries of a Magistrate 
witktaihe! cal lints of whose jurisdiction 
suoh arrfgt wa» ra de. te detained in the same 
manner and subject io t e a rae r-at'iciions 
as a p.T-on o rested on a warrant isiued by 
•uoh Mdgitir .te undtr 8. 10.” 

Then if one turns to 3. 10, it gives 
power to a M*gistrate to issue a 
warrant of arrett in certain cases, 
and then enacts in Sub S. (4) that 

“In the c-4 19 of a person ^rrcs ed or detain¬ 
ed UDderthi- *ect *n, ihe provision s of th* 
Code of Cr mi» a Troce. ore for u o t me beii g 
in fcrce relati g to b il si all a ply in t e 
■ame mir ncr as tauoi pe-s»n w«ro ovcu«od 
Of commitiug in British India the offence 
with whioh be is chirg d.*' 


In other word* S*. 23 and 10 (4 
enable the Magistrate to grant bail. 

It is accordingly important to bea 
in mind tia- this is not a os9e unde 
8. 3 where a requisition has been mid 
to the Government of India or to an; 
local Government by the Governraen 
of any Foreign State for the surrende 

of a fugitive criminal of that Scat* 

In such a case S. 3, sub-section (5] 
provides for bail. 

“ If the Magiatrite I* of opinion that a pn'm 
Jacit i oaio ia not m^de out i > support of ib 
requisition, or if the esse is onewhiejf 
tollable und*r the rr >vis.ons of the Code c 
Urimfaa) Pi oca ue, “ 

The learned Magistrate appears t< 
have been of opinion that because th 
telegrams or letters from the Distric 
Magistrate of Indore atked him t< 
detain the accused in custody, there 
fore he oculd not entertain any appli 
oation for bail. But we think, havini 
regard to the sections whioh I bav. 

finili to \ and in Particular t< 

hli * • i- ha . tlhe learned Magistratt 
had jurisdiction to entertain an appli 
Jcation for bail. 

Accordingly we think that the pro 
per course is to remit the applicant 
for bail to the learned Magistrate wit! 

>»‘;n»Uon of our opinio, 
aa to his legal powers. Ifr will be thei 


for him to consider the application 
for bail on its merits. 

The matter being urgent we will 
direct the Registrar to forward the 
papers to the Magistrate with all 
convenient speed and if possible 
to-day. 

Fawcett, J.--I concur I would only 
add thai. as the petitioner was arrest¬ 
ed in the City of Bombay, it may be 
said that he was not arrested in pur¬ 
suance of the provisions of S. 51, Cl. 
(7 , of the Crimiual Procedure Code 
of 1898 within the meaning of S. 23 of 
the Indian Extradition Aot XV of 
1903- Under S. 1 of the Criminal 
Procedure Code that particular S. 54l 
does not extend to the police in thel 
town of Bombay. The accused was,| 
therefore nally arrested without al 
warrant in pursuance ( f the powers 
given hy S. 33, Cl. (p), of the Bombay 
City Police Act, 1902. That section 
reproduces practically word for word 
the provisions of S. ■ 4, and Cl. (y) that 
I have referred to is exactly in the 
same words as clause (7) of 3. 54 of 
the Code. 

It is probable that the fact of S. 54 
of the Code not applying to the town 
of Bombay was overlooked by the 
Legislature when the Indian Extradi¬ 
tion Act XV of 1S03 was passed. And 
uoder the general Tule cf interpreting 
a statute when possible so as to 
give effect to its intent and spirit, 
I think we are clearly justified in 
holding that S. 23 of the Indian 
Extradition Act covers the oase of an 
arrest under 8. 33, CL (p), of the 
Bombay City Polioe Act. 

Order accordingly. 
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Shah, Ag. O. J. and Fawcett, j. 

F. A. C. R bello and others —Plain 
tiffs—Appellants. 


» ¥ 

Co-operative Navigation <t Trading 
Co., Ltd. - Defendant*—Respondents. 

« °-,S* J - A-PPeal *o.2 of 1924, in Suit 
m * 1945 ° f l9 “ 3, De0lded 011 July 
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(a) Civil P C. % 0 .17, R. l—When notice for 
the discovery of documents has been ported to 
the hearing of the suit, but on the day so fixed , 
no judgment is Given on the notice , adjourn¬ 
ment of hearing of the suit may be refused. 

Where a notice as to mspecnoa and dis 
covery of documents is adjourned to the hear' 
mg of the suit, though uo judgment is given 
on the notice, the Court may proceed with 
the suit on the day fixed for heiriog-ind 
refuse further adjournm?nt especially where 
the nature of the case requires the avoidance 
of delay. [P.108C. 1] 

( b) Company—Meeting -Amendment—Rejec¬ 
tion is proper of ca .triry to Court's orde . 

Amendment may be rejected if it is cont ary 
to the terms of the order of the Court, under 
whi;h the meeting takes place, or if it is aa 
integral amendment naming fou- persou* as 
substitutes for tno four persons mentioned in 
the principal resolution for ctrtaio offices and 
three out of the four persons, mentioned in the 
amendment, intimate that they decline to ac¬ 
cept the offices. (P. 108 C. 21 


* (d) Company—Meeting —Validity of Votes' 
Plaintiff disputing validity can claim inspec¬ 
tion and di covery of documents—But refusal 
of inspection ts not wrong .-o a* to merit re¬ 
versal by superior Courts here dehy is bad and 
where inspection is not likely to benefit plain¬ 
tiff— Civil P. C. % 0. 11 R. 12 - Ciul P.C.S.99 

When the plaintiff disputes the validity of 
the votes recorded in a meeting, be is entitled 
to inspection of the docum-nts concerned. 
But when such inspection will cause delay 
which the nature of the case will not permit 
and when the plaintiffs do n^t show that the 
inspection would y eld any result in their 

favour, refusal of in^peo'ion is not wrong so 
as to merit reversal by the superior Court. The 
restrictions in England in regard to the inspec¬ 
tion of ballot papers in elections b th to the 
House of Commons and in regard to Municipal 
elections, show there are some cousiderations 
sgainst a free right of inspection of voting 
papers in a case like the preseut, though those 
res rictions being statutory, caiunt apply ia 
India. (P. 110, C. 1; P 1L2 0.2J 


* (c) Company — Meeting — Minutes are 
prima facie though, not conclusive, evidence of 
proceedings — Chairman s declaration of the 
result of polls will be Resumed to be correct 
until the contrary is proved. Also , when meet¬ 
ing I $ held an>i chairman acts un ier orders of 
Court* Court has some control as to eviience 
attacking the validity of the proceeding. 

The minutes in the books are to be received 
though not as co iolusive, yet, as prima facie 
evidence of resolution and proceed ngs at 
general meetings; inasmuch as the chairman 
who presides at such meetings, aod has to 
receive the p >11 and declare its result, h*a 
prima facie authority to decide all emergent 
questions which necessarily require decision 
at the time, his decision of those questions 
will naturally govern, and properly govern 
the entry of (he mi notes in the book; and thou¬ 
gh in no sease conclusive, it throws the burden 
of proof upjn the other side, who may say, 
contrary t> the entry in the minute-book, 
following the decision of tae chairman, that 
the result of the poll was different from that 
there recorled. Ton principle all the m>re 
applies where a meeting is hell and the chair¬ 
man aots under the order of a Court. 

[P. Iu9 C. 2) 

Per Fawcett ,—If the meeting had beeu 
held under the Court’s orders and under the 
chairmanship cf an officer appointed by the 
Court specially for that purpose, the result 
oannot be attacked as free y asotnerwise. The 
case is like that of report of a commissioner 
for a local investigation lallmg under Order 
IXVI, rule 10, Civil Procedure Code, ani al¬ 
though that particular rule does not in terms 
cover the present case, it does afford an useful 
guide as to tne situta: ; .oa arising. The addu¬ 
cing of evi ience in rega*d :o objections to a 
oo.nmisuoaer’s report is subject to the discre¬ 
tion of the Court. The Court has therefore, a 
certain control at to tne kind and amount of 
evidence that should do allowed to bo adiu-ed 
in regard t> the objection taken to the result 
of the voting js reported by the Chairman. 

(P. Ill U.1,21 


(e) Company— Meeting—Closing donre-during 
talcing of poll—Chairman is justified if soecial 
precautions are necessary .— 

The chairman is justified in closing the 
doors during the taking of the poll if it is not 
an ordinary meeting of a company, but a meet¬ 
ing ia which special precautions have to be 
taken in view of the rivalry between two 
eroups. Although in an criinary meeting the 
doors may b? kept open, yet in su^h cases it 
is open to the chairman, if he thinks it advi- 
ssb e to close the doors during the taking of 
the poll. [P. Ill C. 2; P. 112,C. 1) 

Coltman and Rangnekar — for Appel¬ 
lants. 

Appellants No. 6 in P<rson. 

Chxmanlal Setalvad , B J. Desai , and 
Kania— for Respondents. 

Shah, Ag. C. J —This appeal arises 
out of a suit, which ha* been filed [a 
consequence of the unfortunate differ¬ 
ences that have arisen among thje 
members of the Indian. Co-opera¬ 
tive Navigation & Trading Co. Ltd. 
It appears that up to February 1923 
the plaintiffs and defendants Nos. 2 
and 9 were directors of this company. 
By a special resolution of May 20 f 
192^ the company resolved to put in 
defendants Nos. 3 to 8 as new directors 
and to remove the plaintiffs from 
their otfice as directors. Before that 
resolution was confirmed the present 
suit was filed on May *28, 1923, in 
which the plaintiffs a>ked for a decla-r 
ration that the said resolution was 
illegal and invalid and that defen¬ 
dants Nos. 3 to 8 were not properly 
appointed. Apparently there was no 
dispute about defendants Nos. 2 and 9 
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the said company and that six more 
directors were to be added to these 
two. It appears that some farther 


continuing as directors. This resolu¬ 
tion was subsequently confirmed and 
the defendants died their written 
statement, in which they pleaded that 
the resolntiou was valid, and made a 
counter-claim on that basis. There¬ 
after the parties came to an' agree¬ 
ment that they should accept the 
result of a fresh meeting to bs con 
rened according to the consent terms 
under the direction of the Court. On 
August 14, 1923, with the consent of 
all the parties, a consent order was 
made, the terms of which are impor¬ 
tant. The effect of that consent order 
was that a meeting of the share¬ 
holders of the first defendant com¬ 
pany, the Indian Co-operative Navi¬ 
gation & Trading Co. Ltd., was to be 
called on September 30, 1913, under 
the chairmanship of Mr. H. C. B. 
Mitchell, the Administrator-General 
of’ Bombay, to elect six directors. 
Provision was made for the appoint¬ 
ment of a reoeiver who was to work 
in consultation with and with the 
advice of the first and fourth plaintiffs 
on the plaintiffs behalf and the eighth 
and third defendants on behalf of the 
defendants. The order also provided 
that Mr. Mitchell, as ohairmau of the 
6aid meeting, was to admit to the 
meeting to be held on September 30, 
1923, shareholders of the first defen¬ 
dant company on their putting their 
signatures ' or thumb impressions 
on the books provided for the pur¬ 
pose by the said Mr. Mitchell and on 
their producing their share certifi- 
oates °r final oall payment receipts 
#na that the shareholders of the said 
company Were at liberty to canvass 
5*;the purpose of the said meeting. 
ITife chauman was to report the result 
meetin g this suit and 

two other suits, with which we are 
concerned in this appeal were to 

dL P iff d °Tu f £ r he&riQ K the first 
day after the October vaoation. It was 

r that the solution 

boJl l ° n 0f directors from 

rfthor •5 r0U * >s or f° r proposing any 

SliaifST qUalified t0 be - director 
in lieu of any nkme in either group 

bo put before the said meeting, with 

lid^P 1 1 ? 0Ve * mendm0nts on the 
tfeftnT°l Ut w D ' It was provided tha-t 
defendants Nos. 2 and 9 were nnt ?! 

bo removed frog, the directorship of 


attention was paid to the details con* 
nected with this meeting as a result 
of which there was a further consent 
order on August 29, 1923, whereby it 
was provided that no confirmatory 
resolution be required to make the 
resolution Dasseci at the said meeting 
valid and binding. The terms of the 
notice convening the meeting were 
settled and a meeting was to be held 
at the particular place and time fixed 
in the order, t. e., in a Shamiaaa to be 
erected at the Esplanade Maidan in 
Bombay. It was also provided that 
the first resolution mentioned in the 
notice convening the meeting was to 
be put first, if it was passed, the other 
resolutions were not to be put at the 
meeting. In consequence of these 
orders of the Court, passed with the 
consent of ail the parties concerned, 
a meeting was held on September 30; 
and the chairman made a report to 
the Court, which is Exhibit 4 in the 
case, stating the result of the meeting 
and also the various details oonnect: 
ed with the conduct of the meeting. 
The minutes of the meeting were also 
put in whioh showed the different 
resolutions and the amendments pro¬ 
posed and the result of the voting. 
The other papers connected with this 
raeetingwere submitted by the chair¬ 
man to the Court. Thereafter apparent^ 
Iy the plaintiffs raised c ertain objec¬ 
tions as to the validity of the resolu¬ 
tions passed at this meeting; and the 
notice of motion for inspection and 
discovery of the papers oonneoted with 
this meeting was adjourned ta the 
hearing of the suit. The suit fcame 
on ror hearing on November 19, when 
the first thing that was heard was the 
said notice of motion. After hearing 
the parties on that notice the hearing 
was adjourned. The oase was thin 
taken up on December 1923, on whiob 
date the learned Judge delivered his 
judgment on the notice. He discharg¬ 
ed the notice with costs, and prooeed- 
ed to hear the suit. The learned 
Jndge came t0 tb e conclusion that on 
evidence no irregularity was establi- 

nothing was shown 
which would enable him to say tha 

the sense of the meeting was not 
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correctly ascertained or that the re¬ 
solutions purporting to have been 
passed at the m- eting were not valid¬ 
ly passed. If the resolutions at the 
meeting were accepted the result 
would be that the plaintiffs’ claim 
would fail and the six directors elect- 
nieett ng. who were in fact the 
same as defendants Nos. 3 to 8. would 
come in as directors. Accordingly 
the learned Jndgo dismissed the plain¬ 
tiffs suit, and made an order as to 
costs. The plaintiffs have appealed 
from this decree and practically all 
the objections raised b fore the trial 
judge have been raised before us 
I shall first deal with the contention 
that the learned Judge erred in not 
adjourning the suit on December 3, as 
in effect on account >f this refusal to 
adje Ur n the suit the plaintiffs were 
deprived of the real opportunity of 
establishing their objections. It is 
urged that as no judgment ".as given 
on the notice as to inspection and 
discovery of the papers connected 
with the meeting the plaintiffs did not 
kDow whether they would be required 
really to go on with the suit on 
December 3 ard it is urged that if 
the learned Judge had allowed the 
plaint ffs inspection of the documents, 
the hearing would have been neces¬ 
sarily adjourned. Under these circum¬ 
stances it is said that they have not 
been allowed sufficient opportunity to 
establish their case, lam unable to 
accept this contention. It appears that 
the suit had been on board for hearing 
from time to time and that the notice 
was adjourned to the hearing of the 
suit. The suit was really due for 
hearing and there is no reason to 
think that on December .5, if the 
learned Judge disallowed the applica¬ 
tion of the plaintiffs fcr the inspection 
and discovery of the documents they 
could have thought that they would 
not be required to goon with the suit. 
It ;as a suit in which any delay was 
to be avoided as far as possible. Al¬ 
ready the matter had been suffi:iently 
delayed and in the interests of the 
company it must have been obvious 
that an aljournment could not be 
justly granted. I am unable to say 
that the learned Judge was not right 
in disallowing the application for 
adjournment. 
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The next point ralates to the validi¬ 
ty of the second resolution passed at 
the meeting. The objection is that 
the Chairman wrongly disallowed the 
amendments proposed at the meeting. 
Three amendments were proposed at 
this meeting. The first amendment 
was that ten persons, who were nam¬ 
ed should be elected directors. The 
Chariman refused to accept this 
amendment on two groun Is. Firstly, 
that the ter ns of the orde* required 
that six persons were to be elected and 
any proposal lea ling to the election 
of more than six persons would be out 
of order, and, secondly, that the -,en 
names contained two names, whioh 
were already rejected as having 
b-en included in tae first resolution, 
which was by that time nega¬ 
tived according to toe calculation of 
the votes by a decisive majority. 
This amendment was rightly dis¬ 
allowed as being elearly contrary to 
the terms of the consent order. The 
second amendment was that the six 
persons named be elected directors. 
The Chairman refused to accept this 
amendment a« not being in proper 
form, and also on the ground that it 
was practically a«king for a fresh 
panel so far as one of the six persons, 
who had already been rejected, was 
concerned It seems to me that here 
also the objection raised against the 
ruling of the Chairman is not right 
because acc< rding to the consent order 
the name of any person qualified to 
be director in lieu of any name in the 
second resolution could be allowed by 
way of amendment; but as the amend¬ 
ment was not ia that form, it was 
rightly disallowed. This amendment 
i« not very important, for the pro¬ 
poser of the amendment realised that 
it was not in a proper form and put 
in another amendment, in whioh four 
persons were named as substitutes for 
the four persons mentioned in the 
principal resolution which was resolu¬ 
tion No. 2 at the meeting. The Chair¬ 
man accepted this amendment, but 
thereafter three out of the four per¬ 
sons intimated to the meeting that 
they declined to act as directors of 
the company. Under the circum¬ 
stances the amendment which was on# 
integral amendment could not be put 
to the meeting and the amendment a» 
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a whole was therefore ruled out- If 
the mover of the amendment still 
wanted to press his amendment he 
could have movfd an amendment as 
regards the remaining one person who 
had net expressed his unwillingness to 
act. But he did not do so It seems to 
me that the v iew the Chairman took as 
regards the various amendment- that 
were proposed is right. 1 have dealt 
with this point in detail, as the appel 
lants have relied upon Hen terson v. 
The Bank of Australasia 11) as indi¬ 
cating that if the amendment 
which the party has a right to 
more has been wrongly disallowed 
bytheChairman.it would invali late 
the resolution. In the present case, 
for the reasons, which 1 have aiready„ 
given, they were properly dealt with 
by the Chairman. 

Then there are various objections 
as to the course adopted by the Chair¬ 
man at this meeting. Fer instance, 
it is urged that th« Chairman was not 
right in closing the doers, so as to 
exclude the shareholders present out¬ 
side the pandal when the poll was 
taken on the first resolution. It is 
pointed out that the Chairman ought 
to have appointed scrutineers and 
that there wss no sufficient time left 
for the Chairman to make a proper 
and searobing examination of the 
proxies in order to be able lo know 
whether those proxies would be valid¬ 
ly accepted or not. It is also urged 
that the arrang«.-m< nts at the meeting 
were not satisfactory in the sense that 
some people, who were not share¬ 
holders, could get in and in f act voted 
at the meeting, and that some share¬ 
holders were kept out and were 
unable to vote 


All these are objections with regard 
to whish it must bs remembered tb it 
this was a meeting conv-ned under 
the orders of the Court and the Cnair- 
man was to act in ac jordance with 
the orders of the Court so far as they 
were given and fur the re^t he had a 
discretion which the Chairman of 
auch a meeting would have, I may 
refer to the observations of Lord 

(1) l M 8 !g301 Ch ' D - 330=59 ^ 0h ’ 794=,a 


Selborna in In re Inlinn Ztetlone Com- 

piiny ( 2 ). 

‘T a*, the m'nu'.e* in the books are to be 
rcc ivei, not as concl isive, but A* vriroa facie 
e? dence of resolution* an! \ roce dings at 
g-*n r-tk meetinga; and a io it may be added, 
and I thiok ccr©:tly, that inasmuch as the 
cha rman w ho \ res des at such rne< t ngs, and 
has to r- c ive the po.i and declare i's nsult, 
l as pnma facie ant-u r.iy to decide all emer¬ 
gent qU'S’.ioas *liioh uec ssarily require deci¬ 
sion at the tiin*\h a decirion of those question* 
will na'-ura y govern, a >d pro >erly govern 
the'Mr/of the mimites in the book; and, 
t o*igu in io sense cono naive, it throws t^e 
lurden of \ ro f upon the ct:uT side, who may 
R.y, contrary t^ tho entry in the minute-book, 
fo oviog ibe d^cts ou of the c v iairm*o, that 
the result of the i oil was differont from that 
tlure recorded. 


Tnese observations were made with 
reference to a meeting, which was 
held on behalf of a company and it 
seems to me that they apply with 
greater force to a meeting like this, 
where the Chairman is acting urider 
the orders of the Court under special 
circumstances such as we have in this, 
case. It seems to me that the re¬ 
port of the Chairman to the Court 
and also his evidence recorded at the 
hearing should have considerable 
weight, and there is really nothing in 
the evidence to show that anything 
was done at the meeting:, which could 
improperly affect the voting and the 
proper recording of the votes. I do 
not think that these objections could 
properly be allowed. Subject to what 
I have to say with regard to the ap¬ 
plication for the inspection of the 
docum9nts,it seems to me to be enough 
to say generally that under the cir- 
cumstance9 in the objections relating 
to the general conduot of the meet¬ 
ing, there is no subuanoe. There is 
no evidence of any real value in sup-, 
port of these objections. 

The important point in the appeal* 
which has presen e i some difficulty, 
ia the point as to the right of the *p. 
peliants to inspect the papers relat¬ 
ing to the voting at the meeting. It 
is urge! th it in view of Articles 71 
and 16 of the Articles of Association 
it was essential to deter .line whether 
the voters whose votes were reoord- 
e 1, were competent to vote according 
to the provisions of these artioles. 
The Plaintiffs urge that unless they 




110 Bombay $ebello ▼ Co-operative Navigation Co.(Shah, Ag.C.o.) i-jj5 

are allowed to see the proxies and the 
register of the share-holders showing 
which votes were recorded they could 
not make out these objections This 
point has apparently considerable 
force; and, speaking for myself, in 
spite of the weighty considerations 
referred to by the learned Judge in 
his judgment for refusing the applica¬ 
tion for the inspection and discovery, 
it seems to me that it would hare 
been better if this inspection had been 
allowed. All grounds of dissatisfac¬ 
tion or complaint would have been 
removed. If the application had been 
granted, no doubt, it would have 
meant delay, and that was a con¬ 
sideration not to be ignored under the 
circumstances of the case. After a 
careful consideration of the record 
and the arguments which have b j en 
forcibly put on behalf of the appel¬ 
lants, I have come to the conclusion 
that reaily the plaintiffs have laid no 
foundation for the suggestion that 
* he inspection would yielj any useful 
result from their point of view. In 
the first place the plaintiffs or those 
who are working on their behalf had 
ample opportunity during the month 
after the notice and before the meet¬ 
ing' was held to point out to the 
Chairman the course which he was to 
adopt in order that no invalid rotes 
may he recorded There is no sug¬ 
gestion that during that time any¬ 
thing that could be done by way of 
securing that result was not done by 
the Chairman Then we have the 
fact that at the meeting no objection 
of any kind with reference to any 
voter was made. It appears from the 
record that the solicitors of the plain¬ 
tiffs were present and the plaintiffs 
were n> t without legal assistance. 

The absence of any objection on this 
point at the meeting or of any indica¬ 
tion that they would have some objec¬ 
tion on that score is not in favour of 
the plaintiffs. But the most import¬ 
ant thing against them, which is to be 
borne in mind is, that when the 
Chairman was examined at the hear¬ 
ing, though he was cross-examined 
on certain points, not a single ques¬ 
tion was put to suggest that in the 
examination of the proxies or of the 
register of the share-holders,in respect 
of the votes that were recorded at the 


meeting, he had omitted to do some¬ 
thing, which he ought to have done, 
or that he had done something, which 
he ought not to have done, in order 
to be able to decide whether 
a particular proxy or a parti¬ 
cular vote was in accordance with 
the provisions of Articles 71 and 
76 of the Articles of Association. It 
is true that an attempt has been made 
before us particularly with reference 
to one of the voters who held forty- 
two proxies to show that he was not 
entitled to vote. But the evidence on 
that point is far from satisfactory and 
one case of that kind does not under 
the circumstances appear to me to 
justify the general suggestion that 
.the result of the inspection might 
materially alter the voting on the 
first resolution. It is important to 
remember that the result was duly 
recorded in the minutes. On the first 
resolution, which was really the most 
important from the plaintiffs’point of 
view, 803 votes and 2582 proxies were 
recorded in their favour; whereas lllO 
votes and 2652 pr jxies were recorded 
against them. The Chairman has 
also given an analysis of the proxies 
which were received by him [Exh. (E) 
at p. 22 of Part III] Except as to 
one voter, who is No. 12 in the list it 
is not suggested even now, nor was it 
suggested at the hearing that any 
other voter had noted contrary 
to the requirements of Articles 
71 and 76 of the Articles of 
Association. That analysis alio 
shows the proxies, which were disal¬ 
lowed and which were disputed. 
The disputed proxies are 81 and 
;he proxies disallowed are 98 
in number. Even if we take the 
number of the disputed proxies 
in favour of the plaintiffs, it is 
clear that the result of the voting is 
not affected. The Chairman stated in 
his evidence in effect that he took all 
possible precautions to check the pro¬ 
xies. Under these oircumstances, 
though it seems to me that ordinarily 
the plaintiffs would have the right of 
inspecting these documents with a 
view to establish their objections, I 
am unable to hold that under the cir¬ 
cumstances of the case there was any 
error in the order of the learned 
Judge. i - 
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In the result I would dismiss the 
appeal and affirm the decree of the 
trial Court except as to costs. 

As regards the costs of the suit in¬ 
curred up to the dace of the first con¬ 
sent order, i. up to August 14, in¬ 
cluding the costs of the rule nisi each 
party should bear its own costs. The 
costs of tne consent orders and the 
costs up to the date of the meeting in¬ 
cluding the co<t- of the m«eting,should 
coine out of the assets of the com¬ 
pany. The costs of the notice of 
motion and the costs of the suit after 
the date of the meeting should be paid 
by the plaintiffs. The appellant to 
pay the costs of this appeal. On ac¬ 
count of the consent orders, it has 
become unnecessary to examine the 
merits of the plaintiffs’claim a* origi¬ 
nally made, and having regard to all 


war Roy (:)) and the Court had, there¬ 
fore, in my opinion, a certain control 
as to the kind and amount of evidence 
chat should be allowed to be adduced 
in regard to the objections taken to 
the result of the voting as reported 
by Mr. Mitchell. 

Again the case may be liken¬ 
ed to that of an arbitration, 
for in effect the company was 
appointed to decide between the 
contending groups of prooosed or 
alleged direct jrs, and regarded from 
that point of view the case is similar 
to one where obje-tn is are raised to 
the validity of an award on various 
grounds. In such a case the questions 
arising are generally dealt with on 
ths affidavits put in by the respective 
parties and, if necessary, after exa¬ 
mination of the arbitrator. The 


the circumstances it seems to us to be 
fair that each party should bear its 
own costs up to the date of the first 
consent order inclusive of the costs of 
the costs of the rule nisi. 

As regards the costs of defendant 
No. 9, we order that the plaintiffs 
should pay his costs up to the date 
when he was discharged in the lower 
Court and his costs in appeal. The 
receiver's costs should come out of the 
assets of the company. 

Fawcett, J.—I agree with the judg¬ 
ment and orders proposed by my 
learned brother. I think, the legal 
position, after the report of Mr. 
Mitchell was received, must be borne 
in raind.lt is not the case t*at the 
result of the voting, as recorded in 
this report and appendices, can be 
attacked as freely as if the meeting 
had not been held under the Court’s 
orders and under the chairmanship of 
an officer appointed by the Court 
specially for that purpose. The case 
is like that of a report of a commis¬ 
sioner for a local investigation falling 
under Order 26, rule 10, Civil Pro¬ 
cedure Code, and although that parti- 
culsr rule does not in terms cover 
the present case, it does afford a 
useful gmde as to the situation aris¬ 
ing. The adducing of evidence in 
regard to objections to aoornmis- 

2 n 8 J!f ot ‘ iB object to che dis- 
cretion of the Court, as has been ruled 

C °“ nCil “ 

Chunder Lahiri ▼. Shoshi Shikharea- 


appellants in this case had, in my 
opinion, suffifient opportunity to 
adduce that kind of evidence attack¬ 
ing the roport of Mr. Mitchell as to 
the results f the meeting, and they 
have riled very lenghthy affidavits in 
regard to the matter. [ agree with 
the view taken by the learned Judge, 
when he savs:— 

“l think I may safely ajsurae that when so 
experienced and able an officer a* that appoin¬ 
ted by the Court on thin occasion was in 
charge of the meeting and furnished a report 
regarding the<prooeedings, on the face of which 
report there is nothing to shjw that this 
meeting was not properly co du.ted, the 
Court may take it for grante 1, unless good 
reaions are shown to the contrary, that every¬ 
thing was done in accordance with law.” 

The examination of Mr. Mitchell 
also, I think, corroborates the state¬ 
ment in his report as to the due 
precautions that were taken to pre¬ 
vent irregularities in voting, such as 
persons entitled to vote not being 
able to do so, or persons not entitled 
to vote being allowed to do so. The 
objections that have been raised about 
the result of the voting have been 
sufficiently dealt with in the judg¬ 
ment of the learned Chief Justice 
and I will only add a few remarks. 

In regard to the objeotion, that the 
chairman closed the doors during 
the taking of the seooni poll, i n m y 
opinion, he was clearly justified in 
doing so having re gard to the fact 

|1W0] 27 Cal. 951=i27 t. A- 
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that this was not an ordinary meeting 
of a company, but a meeting in 

which special precautions had to be 

taken in view of the rivalry between 
the two groups. Although in an 
ordinary meeting the doors may be 
kept open, yet in the present case, 
it was in my opinion, open to the 
chairman, if he thought it advisable 
to close the doors during the taking 
of the poll. As to the checking of 
the proxies with reference to Articles 
71 and 76 of the Articles of Associa¬ 
tion of the company, no substantial 
ground has been shown for thinking 
that a scrutiny would really give a 
different result, in view of the large 
majority obtained on the defendants' 
side. The prob abilities are th it the 
objections on either side would tend 
to cancel each other, just as Mr. 
Mitchell found that out of twenty- 
four shareholders who were present 
and voted, although they had also 
given proxies, eleven were ‘ayes’ and 
thirteen ‘noes\ 

In regard to the objection that no 
scrutineers were appointed, it is sutfi 
oient to say that there was no request 
made to the chairman at the time 
for their appointment, and, the 
ordinary rule is that scrutineers need 
not necessarily be appointed. I agree 
with my learned brother that sub¬ 
stantially there is no reason to think 
that the result of the voting would 
be materially altered by an inspection 
of the records, of which inspection 
is sought, or by a scrutiny into the 
voting both by person and by proxy. 
I think this is clearly corroborated 
by the admission of the former 
secretary of the company, who gave 
evidence that he knew that the 
majority at the meeting was against 
them and so he left, as well as by the 
statement of Mr. Mitchell that one 
of the plaintiffs, Mr. Rangail, t >ld 
him, when he was asked whether he 
was going to vote, ‘It is no good’ and 
pushed past him. In my opinion, 
there can be no doubt that there was 
a strong majority against the appel¬ 
lants; and so far as there may have 
been an irregularity on the part of 
the lower Court in not allowing Ins¬ 
pection of the register of the com¬ 
pany &rtd the proxies, etc., it is one 
which falls, in my opinion, under 
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S. 99 of the Civil Procedure Code, 
and affords no ground for reve-sing 
the decree of the lower C mrt. The 
inspection of these do uments should 
per-iaps have been allowed in view 
the fact that they were aopended 
to or referred to in Mr Mitchell’s 
report, and so m ly be sail to have 
been part of the proceeding* put in 
evidence in regard to the result of the 
meet ng. But it is not qiite irrele¬ 
vant t • note that there are restric¬ 
tions in England in regird to the 
inspection of oallot paper* j n elec¬ 
tions both t> the House of Commons 
and in regard to Monicipal elections, 
as stated in Haishury's Laws of 
England, Vtlume XII, at pp. 428 and 
511 Such inspection canrot be 
obtained without an express order 
of the Court; strong grounds for mak¬ 
ing such an application must be 
shown, and the Judg ) must be satisfied 
toat the applicitim for it is made 
bona file. I do not say that this 
applies to the present case because 
these restrictions are statutory; but 
it does show there are some consider¬ 
ations ag .in9t a free right of inspec¬ 
tion of voting papers in a case like 
the present. 

Appeal dismissed. 
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Shah and Crump, JJ. 

Oanpat Chandrahh in and others - 
Defendants—Appellants. 

v. 

T. M. Ramchandra arv< others— 
Original Plaintiffs and D fendants— 
Respondents. 

S. A. No. 70 of 1922, Decided on 
10th December 1923, against the 
Order of As t. J. of Khandesh in A. S. 
No. 22a of 1920. 

Dt:can AgricvtUur sts Relief Ait, S. 10 A- 
S c.i>n is relrosyecliv < In e//«s 1. 

S. 1) A is Dot confined in its a p'icability to 
transioious wh>on <-re euto e i into after tbe 
dale on whi ■ h t a: beet on was enacted or 
was extended to the initicu ar di triot. 

IP. 113,0. 1 

K. H. Kelkar —for Appellants. 

P. B. Shinynt —for Respondent 

No 1. 


1925 


PAHDU ▼. JAMNADA9 BomUj US 


Shah, J.— In acoordanoe with the 
judgments of the Full Bench [1924 
Born. 219] with refsrence to the first 
question, referred to that Bench we 
hold that Rarosing was an agricul¬ 
turist as defined by the Deccan Agri¬ 
culturists Relief Act at the date of 
the transaction in question. It would, 
therefore appear that under S. 10 A of 
the Decoan Act, the plaintiff would 
be entitled to adduce evidence to show 
that the transaction was not a sale, 
but a mortgage. 

It is urged on behalf of the appel¬ 
lants as against this view, that S. 10A 
really applies to transactions which 
are entered into after the date on 
which S. 10A came into foroe in this 
District. The contention is that the 
benefit of S. 10A extends to transac¬ 
tions entered into after theenaotment 
of the section, or after its application 
to the particular District. I am un¬ 
able to accept this contention. Tne 
words of the section are clear, and do 
not limit its application to transac¬ 
tions which are entered into after the 
section was enacted or applied to a 
particular District. The section re¬ 
fers to “ any transaction " in issue 
entered into by an agriculturist or 
any person through whom such an 
agriculturist olaims. The words “any 
transaction ” are indicative of the 
wider application of the section. It 
is also opposed to what I may call the 
necessary implication of the ratio 
decidendi of the Full Bench julgment 
in Sawantrava v. Giriappa Fakirappa 
(I). It is & matter of common know¬ 
ledge that during all these years after 
S. 10 A wa9 enacted and extended to 
tthe whole Presidency, it has been 
applied to all transactions, whether 
entered into after that date or before 
that date, provided the party to the 
transaction was an agriculturist as 
defined by the Aot, subject of course 
to the ot ier provisions of the section, 
without any objection having been 
raised. I have, therefore, no hesita¬ 
tion m rejecting the argument which 
has been urged on behalf of the appel- 

Sin a U1 ® u PP° rk ^e view thht 
8 10A must be applied only to tran- 

8actions whioh are enterel into 

after the date on which that section 

18=91 LC. 4-15- BomX.R- 
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was enacted or extended to this 
particular District. 

Tne result is, that the order appeal¬ 
ed from is confirmed and the appeal 
dismissed with all costs in this 
Court. 

Crump, J. —I entirely agree. As to 
the point now raised before us, I have 
no doubt whatever that S. 10A of the 
Deccan Act is intended to be retros¬ 
pective in its application, and that 
the only test is that which the section 
itself la^s down whether a person 
seeking the benefit of that section 
was an agriculturist at the time of 
such transaction. The word ‘ agri¬ 
culturist’ necessarily means an agri¬ 
culturist as defined by the Act, and 
the answer to the question which we 
referred to the Full Bench shows that 
the extension of 3. 2 and S. 20 is 
sufficient to make a person an agricul¬ 
turist within the meaning of the Act. 
It follows plainly on the facts of the 
present case that Rarasing was an 
agriculturist for the purposes of 
S. 10A, and that evidence is admissible 
as to the real nature of the transac¬ 
tion. Not only is this clear from the 
words of the section, but it is equally 
clear from the well-known object of 
the Legislature in enacting that sec¬ 
tion. It is owing to the decision of 
this Court in Abnji v. Lnxman (2), 
that S. 10 A was enacted, and i; would 
be idle to suggerfc that the evils which 
this Court pointed out could have 
been in any way met by a section 
which is not retrospective in its 
operation. With all respect to the 
learned Pleader who has raised this 
point, jt is not, in my opinion, 
arguable. 

_ Appeal di ami seed. 

"T*) l 19 °6J 30 Bom. 426=8 Bom.L.K. 5W, 
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Crump, JJ. 

Pandu Dagitdu Mahar— Appellant. 

v. 
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pondent. 

V ^°' ^23, Decided oi 

24th March 1924, from the deoisioi 
oi Marten, j. )n appeal under Letter 
Patent No. 5 of 1922. 8 
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Limitation Act t Bee . 14— Proceeding taken 
in right Court but continued in a wrong Court 
ju^tifis exclusion of time occupied by procee¬ 
ding in wring Court . 

On April 1912, an application to execute a 
decree ^aapresented tothe proper Court (Wad- 
gaon Ccurt). As the Judge happened to ait 
in the Couri at Haveli be posted ordera at 
Haveli on April 15th, 1912. The High Court on 
appeal bel' 4 on 3id February 1915, that the 
proceedirps frem ard after 15th April were 
•with* ut juried cticn. On the direction of the 
High Ciurt tte application was therefore 
further beard tut was 6iiuck off on 30th June 
1915. A frc6h application wao presented on 
3rd January 1919. The apjluation waa in 
time by excluding the period from 15th April 
1912, to 3.d February 19i5. 

Heidi that the teriod should be excluaed 
uncer See. 14 (2) ler the tecree ho dtr ought 
not to itfier because \%hen the proper 
pr<ceediig9 were m the Waceaon Court, the 
Judge aiitn g in the Haveli Court wrongly 
passed tLe oid«rs on 15th A pril 1912, ar d the 
ptoceedirgs thereon should be treated at a 
separate prcc(eomg and pertainug to the 
original proceeding which was hied in the 
Wadgaon Court. fP. 115, C. 1) 

V. D. Limaye —for Appellant. 

Patvardhun and D. C. Valvi— for 
Respondent. 

Macleod, C. J.-In this case the pla¬ 
intiff rbtained a decree on November 
27, 1907. in the Wadgacn Court in the 
Poonr. District, for possession of 
certain property. By n darkbast No. 
29 of 1919 he i6 now seeking to exe¬ 
cute that decree and an objection has 
been taken by the judgment-debtors 
that the darkhast was barred by 
limitation. 

That question depends on a further 
question whether the darkhast of 
June 7, 1916, was itself in time. The 
darkhast before that was dated April 
10, 1912. and admittedly unless some 
of the period between April 10, 1912, 
and June 7, 1916, is excluded the 
darkhast of June 7, 1916. was out of 
time. The darkbast of April 10, 1912, 
was properly tiled intheWadgaon 
Court hut thereafter as that Court 
had to sit for a certain number of 
days in a month at the Haveli Court, 
a notice was issued that the Judge 
would be s tting in the Haveli Court 
to hear that darkhast. The defen¬ 
dants did not app*ar ai d the Judge 
sitting in the Haveli Court made ^the 
warrant for possession absolute. The 
defendant objectef to that order on 
♦ he ground that the Court had no 
urisdiction to pass that order sitting 
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in the Haveli Court and appealed to 
the District Court which on February 
26, i 913, set aside that order. The 
plaintiff appealed to the High Court k 
but on, February 3, 1915, that appeal 
was dismissed, fbe oarkhaat was 
finally brought on board in the Wad- 
gar n Court on June 30. 1915, when 
it was struck off owing to the absence 
of the plaintiff. When the plaintiff 
sought proceed with the execution 
of darkhast No. 29 of 1919, he was 
confronted by the plea of limitation. 
The District Judge directed the 
Subordinate Judge of Wadgaon to 
proceed with the execution. Against 
that order an appeal was filed to the 
High Court which was summarily 
dismissed by Mr. Justice Shah. In 
tire Letters Patent appeal there was 
a difference of opinion between Mr. 
Justice Marten and Mr. Justice 
Pratt, so under clause 36 of the 
Letters Patent the opinion of the 
serior Judge which was in favour 
of the appeal being dismissed pre¬ 
vailed. The defendants have filed 
a further appeal under the Letters 
Patent. 

There is no authority on the ques¬ 
tion which we have to decide. Mr. 
Justice Marten was of opinion that 
S. 14 (2) was intended to protect a 
party from time running against him 
during the pendency of a bona fide 
proceeding which might eventually 
prove abortive by reason of jurisdic¬ 
tion or some similar cause. He refer¬ 
red to the decision in Hira Lall v. 
Buthi Doss (1) where it was held that 
a proceeding to enforce e. decree taken 
bona fide and with due diligence 
before a Judge whom the party bona 
fide, though erroneously, believed to 
have jurisdiction, was a proceeding 
within the meaning of S. 20. Act XIV 
of 1859, whether the Judge actually 
decided that he had jurisdiction, or 
supposing himseIf to have jurisdic¬ 
tion acted accordingly. The only 
distinction from the present case is 
that in that case there was no dar¬ 
khast filed in the proper Court in 
which time was running when the 
wrong applications were made and 
as they were held to have been made 
bova fide. in a Court whioh had no 
- Il, I iSbOl a All. 7t)2 = 7 I. A.,167=6 C. U 
561 = 4 Bar. 157 (P.C.). 
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jurisdiction, the time taken up in 
making those applications was exchs 
ded. Here undoubtedly there was a 
darkhast filed on April 10, 1912, which 
was filed in the proper Court, and 
there would be a difficulty in determi¬ 
ning whether the procedings taken 
up by the Judge on his own motion 
apparently when sitting in another 
Court were proceeedings of a different 
character to the proceedings origi¬ 
nally taken in the Wadgaon Court. 
But if the proceedings in the Haveli 
Court are considered as original 
darkhast proceedings taken buna fi<le 
in a Court without jurisdiction then 
undoubtedly the time from April 15. 
191.', would hare to be excluded. We 
do not think that in this case the 
plaintiff ought to suffer because when 
the proper proceedings were in the 
'Wadgaon Court, the Judge sitting iu 
the Haveli Court wrongly entertained 
the darkhast. For the purpose of 
this application, we think the r.otice 
of April 15, 1912, and the steps taken 
therein should be treated as a separate 
proceeding and not as appertaining 
to the original proceeding which was 
properly filed in the Wadgaon Court. 
It was only owing to the fact that 
the Judge was sitting for part of his 

time at the Wadgaon Court, for part 

of his tim« in the Haveli Court, and 
for part of his time in another Court, 
that a case of this nature could 
possibly arise. I very much doubt 
whether the framers of tho Indian 
Limitation Act could have contem- 
p ated the possibility of a Judge being 
right m taking up certain procee¬ 
dings when sitting in one Court and 

wrong , n taking up the same precee- 

Court. 6itting iD anoth6r 

dis T m5 e ofl & ^ Pe ^u therefore ’ must now be 

dismissed with costs. 

Kqjlji, J, j agree. 

Crump, J. I agree. 

Appeal rejected. 
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Shah, Ag. C. J. and Fawcett J., 
Balvant Vishnu — Plaintiff—Appel¬ 
ant. 


T. 


Mishrilal Shiv mar ay an and others — 
Defendants - Respondents. 

S A. No 47 of 1923, Decided on 7th 
August, 1924, from the decision of 
Asst. J. at Dhuiia, in A. No. 336 of 
1920. 

(a) Contract Act, S. ".0 — Contract containing 
stipilaticn to/ay difftrenc’ betwee n contract 
price and market price in the event of breach 
of co..lract by either party — on tract may 
not be i ayering. 

Ti e agreement between the plaintiffand tbe 
defendant wistho effect that the plaintiff 
wasio sell cotton to the defendant at the 
rate oi 160 rupee* rer kaLdi and the plaintiff 
received ornament* as earnest money. On 
fai ure of defendant to take delivery on due 
date tie was to pay the loss in accordance 
with tbe the.i prevailing rate. There was 
aho i stipulation ou the part of the plaintiff 
as folio as:—"If the price be above R*.1C0 
then I wi 1 g ve you the profits." On tho due 
date the price fell down t > Rs. 130/-a d the 
defendant did not take delivery. In a suit to 
recover damages fur breach of a contract the 
delence set up was that the transaction was 
of a nagenng character: 

Held: ihat the con ract was not a wagering 
transaction. The fact that the parties had 
unuecesiarily provided for tho consoquenoea 
of a breach namely that if the market price 
on the due date tell and the purchaser did not 
take delivery, then he was to pay the loss and 
that 'f tho market w 0I t up and the vender 
failed to give delivery then the veuder was to 
pay the Iojb did Dot make difference. 

. . IP-117, C. 1,31 

(b) Construction of aocuments — Contract 
Lourt thouli Lan iouardaa couth action favou- 

ilU°gality ia ,dllU ° /the L0,ltract Tather ^a n its 

S R. Bakhale— for Appellant. 

ti. C. Coyajen and P. V. Kane —for 
Respondents. 

Shah, Ag. C. J.—This appeal arises 
out of a suit brought by the plaintiff 
to recover damages for a breach of 
the contract entered into by the de¬ 
fendant's father, now deoeased, with 

Fh P}. ainti J to Purchase twenty 
Khandies of cotton. The contract 
was entered into on December 9, 1916, 
and was in these terms:— 

m .T 0 Shivnarayan Hajarimal Mar- 
wad!, residence Bhusaval, be pleased 

v- if ead * T the 8aluta t‘ons of Balvant 

s.T8? U 2? ,rgu " dk “ r . residence Bhu- 
savaL The objeot of writing this 

Utter is that a contract is made bet- 
* xu K.h*ndie8 of large Malka 
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pur measure, that is of 392 seers, at 
Rs. 150 for every Khandy. This con¬ 
tract was made approximately five or 
six days ago. You can take delivery 
of the said cotton goods on January 
1, 1917, or any time before, by coming 
here, that is, by coming to our field 
in village Charthane. I will take the 
price of the goods immediately after 
the weighment and delivery of the 
cotton and on the same day. I have 
taken to-day for earnest two pairs of 
silver todas, both together *25 rupees 
in weight. Their prioe will be com¬ 
puted according to the market rate of 
today. If under the above contract 
you do not take delivery I will re¬ 
cover from you loss in accordance 
with the price at the time in Malka- 
pur Peth. If the price be above 
Rs. 150 then I will give you the 
profit." 

The plea of the legal representa¬ 
tives of 8hivnarayan was that this 
was really a wagering transaction. 
The trial Court accepted that defence, 
principally on the ground that the 
last clause in the contract that “If 
the price be above Rs 150, then I 
will give you the profit" was to be 
read as affording a key to the whole 
contract, and that the other terms 
were to be treated as a 6ort of dis¬ 
guise to conceal the real meaning of 
the parties, namely, that it was a sort 
of stake on the question whetber the 
rate of the cotton on a particular date 
would be over or bel^w Rs 150. It is 
one of the defects in the judgment of 
the trial Court, to my mind, that 
though the learned Judge was satis¬ 
fied that at least the plaintiff ini end¬ 
ed to carry out the hrpt part of the 
agreement by giving actual delivery, 
if the defendant had only chosen to 
claim it, still he carnet; the conclu¬ 
sion that it was a wagering transac¬ 
tion. No doubt the learned Judge 
says that the common intention of 
both parties was to deal in diffe r ences 
only. He also found that the net 
damages amounted to Rs. 162 making 
due allowance for the price of the 
ornaments which are referred tom 
the contract. He held that on the 
due date of he delivery Rs. 130 was 
thereto per Khandy and calculated 
the carnages on that footing; but he 
dismissed the suit with costs 
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The plaintiff appealed to the Dis¬ 
trict Court, and the learned Assistant 
Judge who heard the appeal found on 
the first issue that the contract was 
of a wagering nature, and in that 
view he did not consider it necessary 
to deal with the question of damages 
any further. 

The plaintiff has appealed to this 
Court, and the principal question in 
the case is whether the contraot is in 
the nature of a wager. There is not 
much of evidence in the case and I 
may observe that the decisions of the 
lower Courts are principally based 
upon the terms of the oontract. It is 
largely a question of construing the 
contraot. Iam unable to accept the 
view taken by the lower Courts. The 
contract is for a sale of twenty 
Khandies of cotton which, there is 
no dispute in the case, the plaintiff 
was in a position to give delivery of, 
if the delivery was demanded, and if 
the defendant was ready to take deli¬ 
very on the due date. Then there is 
the fact that certain silver todas were 
given as earnest for the fulfilment of 
this contract by the defendant. The 
last two clauses in the oontraot are 
the important clauses, which have 
induced the lower Courts to oome to 
the conclusion that this must be 
treated as a wagering transaction. 
It is provided that “if under the 
above contract you do not take deli¬ 
very I will recover from you loss in 
accordance with the price at the time 
in Malkapur Petb." So far it is 
nothing more than a statement of the 
consequence of a breach on the part 
of the defendint. It does not, to ray 
mind, in any sense indicate that the 
intention was not to give or to take 
delivery. If the defendant failed to 
take delivery, whioh he might in any 
case ev?n if the contract was a legal 
transaction, then he was to make up 
for the loss resulting from his not 

taking delivery. . 

The clause that if the price be 
above Rs. 150 then the plaintiff was 
to give the defendant profit appears 
to have caused a difficulty in the case. 
It seems to me that it is only a con¬ 
tinuation of the statement of the 
consequences of a breach on either 

sic e. If the rate was below the oon¬ 
traot rate at the due date, then the 
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defendant would hare to pay the lo38 
if he did not take delivery, and if the 
rate at the due date be above Re. 150, 
then the plaintiff would have to pay 
the difference in case he failed to 
giro delivery. No doubt the words 
“If I fail to give delivery” are not 
to be found in this clause. If they 
had been used, the matter would 
have been beyond the range of con¬ 
troversy But taking this to be a 
contract between two ordinary parties, 
I am unable to read this clause in 
any other sense, and the meaning 
which I put upon it, and which in my 
opinion it naturally bears, is one 
which I have just indicated, namely, 
that if the plaintiff failed to give 
delivery and the price at the due date 
was above Rs. 150, then be was to 


of In re Oievs (l), which has been 
much relied upon, particularly by the 
trial Court, was quite a different case. 
The terms of the contract there were 
clearly indicative of the fact that no 
delivery was intended to be given or 
taken, and if by chance the buyer in 
that case wanted delivery, then he 
was to give oertain extra price. I do 
not consider it necessary to set forth 
the note of contract in that oase: but 
it is enough to point out that that 
was quite a different case from 
the present one. In the pre¬ 
sent case the contract begins 
with the express intention to give 
and take delivery, and that in the 
event of the defendant not taking 
delivery, he was to pay the loss. As 
a matter of fact the ocoasion for 


give the profit to the defendant. 

It appears that in the cross-exami¬ 
nation the defendant’s pleader put 
this matter to the plaintiff and he 
answered as follows:—“I was to pay 
the differences only if I refused to 
make delivery and the price was 
(against me.” It seems to me that the 
Iparties in this oase have unnecessarily 
proceeded to provide for the conse- 
Iquenoes of a breach, namely, that if 
Ithe market prioe on the due date went 
(against the purchaser, and if he failed 
to take delivery, as he might well fail 
to do on that account, then he was to 
pay the loss, and if the market went 
against the vendor, and if he failed 
to give delivery, then he was to pay 
the loss. That seems to me to be the 
true and natural meaning of this con¬ 
tract. If this contraot is to be read 
with a view to give effect to it as far 
a* possible and not with a view to 
invalidate it, it seems to me that the 
oontraot lends itself easily to that 
interpretation: and that is the view 
whioh I take of this contract. It is 
not neoessary to say more on the sub- 

jeot,- nor is it necessary to refer to 
the oases. 


applying the clause, upon whioh so 
much reliance is placed by the lower 
Courts on the facts of this case, has 
not arisen. The price did not go 
above Rs. 150, nor do I see any in¬ 
dication in the case that the price 
fixed under the oontraot was so far 
above the normal ruling rate at 
the date of the contract so as to afford 
some basis for the view that 
it was a sort of stake upon the ruling 
rate being Rs. 150, at the due date. 
The market rate on the due date is 
found by the lower Court to be Rs. 
130, and the fluctuations within limits 
must be taken to be within the con¬ 
templation of parties as ordinary 
incidentsof such contracts,and cannot 
be taken as indicative of any desire 
to fix up an abnormally high rate 
with a view to gamble on the pos¬ 
sibility of that rate being the ruling 
rate on the due date. 

I am, therefore, of opinion that this 
oontraot was not a wagering transac¬ 
tion, but a legal oontraot, and as 
admittedly the deceased Shivnaray^n 
failed to carry out the terms of the 
oontraot, his heirs are liable in 
damages. 


nroop a f D .n ea !®» ifc f eems 10 mo fcha * 
proof falls far short of what would 

intfiS 8ar7 i oiQdioatethe oommon 

to dea ?n°V£ 6 PMt ° f both Pities 
to deal in differences only from the 

T * atindioat ionis lacking 

«°?“ ‘P »<4*7h. view 
Uken by the lower Courts. The case 


As regards the amount of damages, 
though the lower appellate Court has 
not recorded any finding, it is con¬ 
ceded before us that the finding of the 
trial Court on this point must be 
aocepted. The plaintiff olaimed da¬ 
mages on the footing of the difference 
between the oontraot prio e and the 

U> 1 Q. B. 7 J l=avt L. T. <38=47 W. B- 

441 = 5 Maaaoa 119=15 T.LJB. *51 
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Price realized by the sale of • this 
cotton long after the due date for 
the performance of the contract. He is 
clearly not entitled to damages on this 
footing. There is nothing to show that 
thedefendant ever extended the time for 
the fulfilment of this contract. There¬ 
fore the only basis upon which the 
plaintiff could claim damages would 
be the basis of the difference between 
the contract price and the market 
price of the goods on the due date. 
That has been determined by the 
trial Court, and we accept that finding. 
I would allow this appeal, reverse the 
decree of the lower appellate Court, 
and pass a decree in favour of the 
plaintiff for Rs. 162. The plaintiff to 
have his costs throughout on the 
amount decreed. 

Fawcett. J—The defendant set up 
a plea that the contract sued upon 
is a wagering one falling under S. 30 
of the Indian Contract Act. The onus 
of establishing that plea rests upon 
him. There must be a commoo in¬ 
tention, not only on the part of the 
defendant’s father, who entered into 
the contract, but also on the part of 
the plaintiff, not to give delivery, 
but merely to pay differences accord¬ 
ing as the market price fell or rose 
above the figure of Rs. 150. ‘So far 
as the defendant’s father was con¬ 
cerned, the lower Court gave reason, 
for thinking that his intention was 
not to do any real business in cotton 
the subject matter of contract, but 
merely to speculate on the rise and 
fall of the market. But the lower 
Court was more favourable in regard 
to the plaintiff's intention, and, 
after considering all the circums¬ 
tances felt satisfied that heat least 
intended to carry out his part of the 
agreement by giving actual deli¬ 
very, if the defendant had only 
chosen to claim it. The only thing 


already alluded to, before the plaintiff 
is convicted of an intention to wager, 
it must be conclusively established 
that that is the proper interpreta¬ 
tion of the contract, beoause only 
on this particular construction can 
this common intention be held proved. 
I admit that the view taken by the 
lower Courts is one that naturally 
arises from the way in which this 
particular sentence follows upon a 
sentence contemplating the defendant 
not taking delivery. And if the con¬ 
tract alone is looked at, it seems quite 
natural to say that the words “if 
the price be above Rs. 150 then I will 
give you the profit ” still contemplate 
the contingency of the defendant 
not taking delivery. But, on the 
other hand, that is not a neoessary 
oonstruction, and I think it is at any 
rate a possible construction to say 
that tno parties were contemplating 
the other position, namely, the pos¬ 
sibility of the plaintiff not giving 
delivery and the price not rising 
above Rs. 150. In a case of this 
kind where the plaintiff’s conduct is 
shown to be otherwise unexceptional, 
I think the Court should lean towards 
a construction favouring the validity 
of the contarct rather than its illega¬ 
lity. I think we are entitled to 
give the plaintiff the benefit of this 
favourable construction, although ap¬ 
parently it was a construction that 
was not urged on his behalf before 
the two lower Courts. I agree,there¬ 
fore, in the order proposed by 
my learned brother. 

Decree rev< rted. 
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MACLEOD, C. J. KAJIJI AND KEMP, 

JJ. 

Velji Bhimsey & Co.—Appellants. 


that goes against the plaintiff is 
the last clause in the agreement that 
“if the price be above Rs 150, then 
I will give you the profit." The two 
lower Courts have held that that 
plainly shows that the real agreement 
between the parties was not a com¬ 
mercial transaction, but a wager 
on the rise and fall of the market. 
But, in view of the circumstances 
favourable to the plaintiff that I have 


Bachoo Bhaidas. —Respondent. 

O. C. J.Letters Patent Appeal No.- 
86 of 1923. decided on 10th March 1924. 

(a) Damages — Wrongful arrest—Decree 
against the estate of the deceased—Wrong 
order bg the Court to arrest the heir in execu¬ 
tion—Arrest in execution — Decree-holder it 
liable. 

A money decree wae passed against the est¬ 
ate of a deceased person in hands of bis heirs. 
On »n application made to ezeoute the decre 
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the Court directed execution to issue ageinst 
defendant No. 1 (preeent pUintiff, one of 
tbe heira). In execution the plaintiff 
(defendant No. 1 ) wai arrested under order 
obtained from the Deputy Registrar and 
brought before the Registrar of the 
Court arbo made tbe following order: 
'Decree against the estate of the deceased. No 
execution by arrest should have been issued 
aginstthe first defeodant'e person. Warrant 
of arrest was bad and illegal and Dot justified 
by the tenour of the decree*. Accordingly the 
defendant wss released. Inan action for dam* 
ages for wrongful arrest: 

Held : that tbe plaintiff was entitled to 
damages for wrongful arrest.Tue decree entit- 
led the defendants to execute it aginst the 
property of the deceased in the bands of de 
fandantNo, 1 and they must be taken to have 
been aware when they applied for the arrest 
of the plaintiff that such conduct was not 
Justified. |P. 119, C. 2, P. 120, C. 1] 

(6) Letters Patent (Bom.) S. 15—Whole ej J e, 
and not only the point in difference , can be con- 
lidered. 

In a Lettrs Patent appeal, the appeal Court 
is not restricted to consider the point on which 
the Judges in the Court of appeal have 
differed. The whole decree lies open before 
the Judges hearing the Letters Patent appeal. 

(P. 120, C. 1. ) 

Campbell and Kama — for Appel¬ 
lant?. 

Af. 7. Desai —for Respondent. 

Macleod, C. J.—The plaintiff brou¬ 
ght this action to recover damages 
for wrongful arrest and imprisonment. 

The suit was dismissed by Mr. 
Justice Mulla and on an appeal from 
* that decision, the Judges of the 
Appeal Court differed. The Acting 
Chief Justice was of opinion that 
there should be a decree for the plain¬ 
tiff for Rs. 100 as damages. Mr. 
Justice Crump was of opinion that 
the appeal should be dismissed. Under 
clause 36 of the Letters Patent, the 
opinion of the senior Judge prevailed, 
Accordingly there was a decree for 
the plaintiff for Rs. 100. But under 
8. 22 of the Presidency Small Cause 
Courts Act, as the plaintiff had reco* 
vered less than Rs. 300, no orde. was 
made with regard to his costs in the 
trial Court. The plaintiff has now 
appealed under olauee 15 of the 
Letters Patent 

, ^*e facts of the oase as set out in 
the judgment of the acting Chief 
Justioe we that the firm of Velji 
Bhimsay & Co. filed a suit against 
the present plaintiff and his two 

tamor brothers as surriving members 

of a joint Hindu family, on a promis¬ 
sory note passed by Bhaidas Vallabh- 


das deceased a late member of the 
family. A decree was passed in 
favour of the plaintiffs for Rs. 510-9-6 
and costs and it was ordered that in 
default of payment of the decretal 
amount by the defendants, the same 
was to be levied by seizure nd sale 
of the property of Bhaidas Vallabh- 
das deceased that would come to their 
hands as his heira and legal represen¬ 
tatives. 

The money was not paid and no 
execution was levied for a year after 
the date of the decree. On may 11, 
1922, a notice for reuewal of judg¬ 
ment under order 21, rule 22, was 
issued. The defendant did not appear 
and an order was made on June 24, 
1922, in these terms : “Execution to 
issue against defendant l'*. On July 
4, the plaintiffs Velji. Bhimsey & Go. 
applied for a writ of execution against 
the person of defendant No. 1 and a 
warrant was issued by the Deputy 
Registrar for the arrest of the first 
defendant who was arrested at 9-30 
A. M. on the morning of July 12, 
1922, and was produced before the 
Registrar. The Registrar made the 
following order : Decree against the 
estate of the deoeased. No execution 
by. arrest should have been issued . 
against the first defendant’s person. 
Warrant of arrest bad and illegal and 
not justified by the tenour of the 
decree.” Accordingly the defendant 
was released. 

The present defendants seem to 
base their defence on the order made 
on June 24, 1922, and oontend that 
under that order, they were entitled to 
apply for the arrest of the first defend¬ 
ant. But that order was merely a 
formal order allowing execution to 
prooeed and it oannot possibly be said 
that it entitled the plaintiffs in the 
suit to apply for a warrant for the 
arrest of the first defendant. 

The plaintiffs in the Small Cause 
Court 5 uit knew perfeotly well that 
they were not entitled under that 
decree to apply for the arrest of the 
defendants. They must have known 
or ought to have known that the 
order of June 24,1922, merely enabled 
them to proceed with the execution 
of the deoree, and as the deoree only 
entitled them to exeoute it against 
the Property of Bhaidas in the hands 
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of the defendants, they must be taken 
to have been aware when they ap¬ 
plied for the arrest of the first defend¬ 
ant that such conduct was not justi¬ 
fied. The plaintiff, therefore, is en¬ 
titled to damages for wrongful arrest. 

The r< «pondents have filed cross 
objections and ask to have the da¬ 
mages increased. Th-re was no ex¬ 
cuse v ht lever for the action of the 
defendants. To arrest a man without 
any justification is a very serious 
matter and may have very serious 
consequences. The consequence of 
limiting the decree to hundred rupees 
was that the plaintiff under S. 22 of 
the Presidency Small Cause Courts 
Act could not be given the costs of 
the suit. It has been argued that in 
a Letters Patent appeal, we are only 
entitled to consider the point on 
which the Judges in the Court of 
Appeal have differed. There is no 
warrant for that argument. Under 
clause 36 of the Letters Patent, the 
opinion of the senior Judge prevails. 
Under clause 15 an appeal lies from 
that decree, without any limitation 
imposed upon the powers of the 
lAppeal Court. The whole decree lies 
lopen before us, and on the question 
|of damages, we do not think that Rs. 
100 awarded, in the circumstanoee 
of the case, are sufficient. We in¬ 
crease the damages on the cross- 
objections of the respondent to Rs. 
300, so that the plaintiff will get his 
costs throughout. 

Kajiji J.—I concur. 

Kemp J. —I also concur. 

Decree varied. 
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Shah, Ag. C. J. and Fawcett, J. 

Bhagavanji Sonkleswar Dave — 

Plaintiff—Appellant. 

v. 

Ahmedabad Electricity Co., Ltd .— 
Defendants—Respondents. 

8. A. No. 240 of 1923, Decided on 
11th August 1924, from the dicision of 
Diet. Judge of Abmedabad, in Appeal 
No. 298 of 1921. 


Electricity Act [IXof 1910) Bch. Cl. 9, para* 
4 and 6 and S. ti—Written requisition it 
necessary for transfer of connection. 

Befcre a cooaumer can be supplied electrfo 
power from a new connection io »ub«ti»utioa 
of an old one be must put in a fre*h requiii 
tion in writing under parai 4 and 5 of Cl. t 
of the Schedule to the Indian E.ect.-icity Act 

IP. 13, C 3.1 

n. C. Coyajee. and Ratantal Ran - 
chhoddas— for Appellant. 

O' Gorman and Little and Co.—for 
Respondents. 

Shah Ag. C. J. —This appeal arises 
out of a suit filed by the plaintiff 
against the Ahroedabad Electricity 
Company Limited, for the supply of 
electricity to premises situaied in 
another street in substitution of the 
supply which the plaintiff used to 
have in respect of premises situated 
near Dhinkwa Chowkey. So far as 
the supply of electricity to the pre¬ 
mises near Dhinkwa Chowkey was 
concerned, it was properly obtained 
by the plaintiff on a requisition con¬ 
templated by the Indian Electricity 
Act. IX of 1910 It appears, however, 
that the plaintiff in accordance with 
the somewhat loose practice, which 
used to prevail before the year 1920 
asked for the supply of electricity for 
the new premises without making a 
requisition in writing as required by 
clause 6 paragraphs 4 and 5 of the 
Sohedule to the Act. There was some 
correspondence after he asked for this 
supply. The company apparently 
did not insist upon any requisition as 
required by the Act, and for some 
other reason put off supplying eleotri- 
oity to the plaintiff. As a result on 
August 27, 1920, the plaintiff filed the 
present suit, in which he prayed for 
an order directing the defendant com¬ 
pany to transfer the connection No. 
206 from one house to another house 
mentioned in the plaint. 

The company pleaded in defenoe 
that the suit was not maintainable, 
among other things, on the ground 
that no requisition as required by the 
Act was made. Soon after this plea 
was taken, it appears that the plain¬ 
tiff submitted a requisition as requir¬ 
ed by clause 6 of the Schedule. But 
the contentions of the parties with 
reference to this requisition were 
not made the subject-matter of any 
issues in the trial Court at the hear- 
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ing. The suit proceeded on the origi¬ 
nal oause of action, and the first 
question that the trial Court applied 
its mind to was whether the requisi¬ 
tion in writing was necessary before 
the plaintiff could have a new con¬ 
nection in lieu of the old one. The 
trial Court decided that point against 
the plaintiff, and dismissed the 9uit 
directing each party to bear his own 
costs. 


The plaintiff appealed from that 
deoree, and in appeal the same posi¬ 
tion which the plaintiff had taken up 
in the trial Court was sought to be 
justified. But the appellate Court 
was not satisfied as to the correctness 
of the plaintiff’s position, and accord¬ 
ingly dismissed the appeal. 

The plaintiff has now appealed to 
this Court and the only question 
that arises on this appeal is whether 
the requisition in writing as required 
by olause 6 was necessary in order to 
enable the plaintiff to claim the 
aupply whioh he wanted in respect of 
the new premises. 


There is no point in the memoran 
4um of appeal, and really no poin 
has been raised before us, as to th 
right whioh the plaintiff may hav 
on his requisition which he made ii 
October 1920. The question whethe 
the oompany were justified iu no 
eomplying with that requisition a 
the present suit was pending, has no 
been investigated in this suit, an 
whioh, it is contended by the defend 
•nt, is outside the scope of this suil 
Whatever the respective rights of th 
parties may be with reference to tha 
requisition, they must be left to b 
determined, if they are not adjustei 
otherwise, in a separate suit. 

i^ 9 a PP 0a l we era concerned 
with the oniy question which arises 
whether the requisition as required bj 
•\ ai ? 8 ® 6 wa « essential before th 
plaintiff oould claim a supply of eleo 
jnoity as of right. On that point re 

i" 0 "®® “ made on behalf of th 
appellMt to 8. U of the Act, end i 

Z, 60n ' r ^ d th,t ,hou * h 1 

5.1?“ ® a £ be neoessary where i 
ftann/st- for8u PP'y ^ the first in 
Jor h?« a “ essential conditior 

Jlitute S'" 8 - be . * Upp]y as a 8ub 

tUutB for the existing supply that hi 


should make such a written requisi¬ 
tion. 

It is common ground that there is 
no express provision for such trans¬ 
fer of supply of electricity from one 
house to another, and whenever a 
requisition is made under the Act, it 
is for particular premises. There is 
no express provision for the transfer 
of supply from one place to another. 
The provisions of the Act indicate 
that when the plaintiff wanted the 
supply of electricity for his new 
premises, he had to make a requisi¬ 
tion for ohat purpose under the Act. 
That requisition he admittedly did 
not make before the suit. 

It is urged, though I do not see how 
it can afford any answer to the legal 
defeoce raised by the defendant, that 
the practice of the company was not 
to insist upon such requisitions when 
the person concerned wanted the 
transfer of such supply of electricity 
from one bouse to another. It is true 
that the practice of the company was 
as stated by the plaintiff. It appears 
from the purshis put in on behalf of 
the defendant that the oompany adopt, 
ed that praotice. But the practice can 
not alter the provisions of law and 
the oompany was entitled, it seems to 
me, in this suit to insist upon the 
defence open to them, that the requi¬ 
sition a9 required by paragraphs 4 
and 5 of clause 6 of the Schedule to 
tLe Aot was neoessary. It may be 
rather misleading and even unfair to 
an individual that the company should 
adopt such loose practice, and then 
insist upon a written requisition as 
required by the Act, when in faot 
about that time they supplied eleotri- 
°ity to some persons without such re¬ 
quisitions. The propriety of such con¬ 
duct is not a matter in issue in this 
suit, and it is not necessary for me 
to say anything more on that point. 
It is rather hard upon a person to be 
told in effect that the oompany would 
not insist on a written requisition and 
when he insists upon his rights he is 
told that the absence of suoh requisi¬ 
tion creates a dilfioulty in his way. 
It may be that by adopting that line 
of conduot in some oases, there may 
be an estoppel against the company. 
But in the present oase there is no 
plea of estoppel put forward, and the 
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point of estoppel which was urged 
for the first time in the District 
Court was disallowed. In the present 
case there is no basis for the plea of 
estoppel and there was no issue on 
that point in the trial Court The in¬ 
convenience to a party resulting from 
such practice is not an answer to the 
plea that a written requisition is 
necessary. As I have said we are 
not concerned in this case with the 
rights of the parties on the requisi¬ 
tion put in after the suit was filed. 

I would confirm the decree of the 
lower appellate Court and dismiss the 
appeal with costs. 

Fawcett, J.—I concur. There are 
no doubt some equities in favour of 
the plaintiff, arising out of the corres¬ 
pondence between the parties prior 
to tl e suit, and the practice of the 
company in not insisting on written 
requisitions. But equities cannot 
prevail against the express terms of 
the Statute, and that seems to me to 
be a complete answer to the conten¬ 
tion of the plaintiff in the plaint that 
he was entitled to a supply for the 
new premises without any written 
requisition of the kind in question. 
The two lower Courts have, in my 
opinion, rightly decided that question; 
and as that is the main basis of the 
plaintiff’s suit, I think we can only 
dismiss his appeal with costs. 

Appeal dismisxeil. 
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Shah, Ag. C. J. and Fawcett, J. 
Shankarbhai Manorbhai Patel ■ 
Defendant—Appellant. 

v. 

Motilal Ram I as Shah— Plaintiff- 


Respondent. 

S. A. No. 319 of 1923, Decided on 
15th August 1924, from the decision 
of Assistant Judge of Ahemedabad, 

on Appeal No. 220 of 1919. 

Civil P. C. 0.. ee Hr. 4, (5) and 9 and S. 107 
(*)—Appeal abating agair.it one respondent 
dc$l not necessarily abate against the other, 
though both may be tenante-in-common— 

Civil P. C., 0. S2, R■ 9. 

During t->o pendecy of a nit for the reco¬ 
very of poMciaioo of certain land by an unci# 
and nephew a« tenants in common the 
nephew died. Thereupon his widow was sub¬ 
stituted as bis legal representative. The 
plaintiffs won tbs suit. During the pendency 
of tbo appeal by thedofendant the wiaow died 
in November 1919. Till March 1991 no steps 


were t=ikennnd in that month ths defendants 
applied tj bring on record the nephew's sister 
as his legal representative. 

Held: that as the appellants bad not applied 
under O. 22 R. 9 Sab. Rule 2 to set aside ths 
abatement the appeal had abated as regards 
the nephew and could not be revived, but it 
did net nrcssarily follow from this that ths 
appeal abated as againit the unole also. 
22 Bom. ’’18, Foil. [P 122 C 2; P 123 1) 

H. V. Divntia —for appellant. 

i/. H. Mehta —for Respondent. 

Shah. Ag. C J. —In this case the 
plaintiffs sued to recover possession 
of a certain house-site from the 
defendants. The plaintiffs were 
uncle and nephew and claimed the 
land as tenants-in-common. The 
nephew (plaintiff No. 2) died during 
the pendency of the suit and his 
widow was joined as his legal repre¬ 
sentative. The trial Court passed a 
decree in their favour on April 8, 
1919. 

The defendants appealed to the 
District Court During the pendency 
of the appeal, the respondent No. 3 
Bai Chanchal, the widow of the 
neDhew, died in November 1919. No 
steps were taken to bring the legal 
representative of the deceased respon¬ 
dent on the record up to March 1921, 
when an application was made by 
the anpallants to the effect that the 
surviving respondent No. 1 was the 
heir and that the appeal could go on 
against him without any other person 
being brought on the record in place 
of the respondent No. 2. This applica¬ 
tion was opposed on the ground that 
the proper heir would be Bai Jekore, 
the sister of Bai Chanohal’s husband; 
and that as she was not brought on 
the record the appeal abated as 
regards respondent No, 2. The learned 
Assistant Judge held that the appeal 
adated as regards respondent No. 2, 
and further held that in consequenoe 
thereof the appeal abated as regards 
respondent No. 1 also. He was of 
opinion that the shares of the oo- 
owners not being ascertained any 
decree that may be passed against 
respondent No. 1 on hearing the 
appeal would be infructuous, as the 
decree of the trial Court in favour of 
respondent No. 2 would stand in any 
case. 

The appellants apparently did noi| 
apply to the lowei appellate Court to 
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bet aside the abatement and to bring 
Bai Jakore on the record as the legal 
representative of respondent No. 2 
under Order 22, rule 9, sub-rule (2), 
Jas they could have and should have 
Jdone when their application to treat 
•the respondent No. 1 as the heir of 
respondent No. 2 was disallowed. 

The defendants have appealed to 
this Court. They have joined Bai 
Jakore as a party respondent to the 
appeal. 

It is clear that the order treating 

E he appeal as having abated as to 
espondetit No. 1 is wrong. Linder 
ule 4, sub-rule (3), read with S. 1 > 
(2) of the ('ode, the appeal would 
abate as against the deceased res¬ 
pondent only. The words “as against 
the deceased defendant" have been 
added in the Code of 1908 and give 
effect to the view which was taken 
by thi« Court under the Code of 1882. 
In Chandarsang v. Khimabhai (1) it 
was held by this Court with reference 
to S. 3 'i> of the Code of 1 J 82 that as 
regards the deceased respondent the 
Court ought to have proceeded under 
S. 3 8 and declared that the appeal 
had abated as to him and 'proceeded 
against the other respondents or else 
to have directed that the legal repre¬ 
sentative of the deceased respondent 
should be placed on the record. In 
that case the suit was of the same 
nature as the present suit. Under 
the present Cede the position is made 
clear and it is open to the Court 
either to hear the appeal as regards 
respondent No. 1 only or to set aside 
the abatement under rule 9 of Order 

iT*u an( ? then t0 hear ifc as regards 
both the respondents- No doubt a 

difficulty may arise, when the abate¬ 
ment is not set aside under rule 9, 
and the relief which the Court can 
grant as against the other respon. 
dents In appeal is not likely to be 
effective. That difficulty must depend 
largely upon the nature of the suit, 
and h ° SB ibi relief that can be 
granted in appeal under the ciroura- 

-° f • P articul *r case. The 

fe 1 Chunfier Sen Oanga 

Vas Seal, ( 2)up 0nw hioh the learned 

. (1) H897] n Bom. 718. " ' 

M - L - J - 147 - 


Assistant -Judge has relied, has 
reference to a decree that was passed 
in a partnership suit and the observa¬ 
tions o? their lordships of the Privy 
Council have relation to the nature 
of the suit and to the ter as of S. 368 
of the Code of 188'. 

The view taken by the Calcutta 
High Court that in such suits by co¬ 
owners practically the appeal abates 
as a whole if it abates with reference 
to one of the respondents conflicts 
with the view taken by this Court in 
Chandarsang v. Khimabhai (1) and 
does not appear to me to be consis¬ 
tent with the words used in sub-rule 
3 of rule 4. 

Speaking with reference to the 
nature of the suit here, I am not at 
all satisfied that it may not be a 
matter of real advantage to the ap¬ 
pellant to get rid of the decree against 
them at least as regards respondent 
No. I. Their right to have the appeal 
beard on the merits as regards this 
respondent is cltar : and I am unable 
to accept the view that beoause the 
appeal has abated as regards respon¬ 
dent No. 2 it must bo taken to abate 
as regards respondent No 1 or that 
it could not be heard on the merits 
as regards him. 

In this oase Bai Jekore has been 
joined as respondent No 2: but for 
the appellants it is conceded that the 
abatement as regards that respondent 
stands, as no application for Betting 
it aside has been made. 

As regards respondent No. 1, it 
seems to me that the appeal must be 
heard on the merits and if the Court 
is satisfied that the plaintiff’s case is 
not proved it will be open to the 
Court to dismiss it as regards plain¬ 
tiff No. 1. It is not necessary at this 
stage to consider exactly what the 
effect of such an order would be on 
the deoree, whioh as now passed by 
the trial Court would stand as regards 
plaintiff No. 2 : nor is it necessary to 
consider what deoree the lower appel¬ 
late Court will pass under its power 
after hearing the appeal on the 
merits. It is enough for our present 
purposes to point out that if tha 
defendants succeed, it would plaoe 
them in a more advantageous position 
m so far as they would have then to 
Batisfy the plaintiff No. 8 only with 
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reference, to the decree and not the 
plaintiff No. 1. That is an advantage 
which there is no valid reason in law 
to deprive them of simply because 
the appeal has abated as to one of the 
respondents. 

It is possible for the Court to exer¬ 
cise its inherent powers in the inte¬ 
rests of justice under such circum¬ 
stances. as pointed out in Lakhmichard 
Retracland v. Kachtbhai Gulabchand. 
(3). In the present case, though the 
legal representative of respom ent 
No. 2 in the lower appellate Court is 
now before us. we do not consider it 
proper to make any order in the 
exercise of 9uch powers. The appel¬ 
lants made no application in the 
lower appellate Court under rule 9 (2) 
of Order 22 and before us they 
have accepted the abatement of the 
appeal as regards respondent No. 2 
as an indisputable fact in the case. 

I would, therefore, allow the appeal 
against respondent No. 1, reverse the 
order of the lower appellate Court 
relating to him, and remand the 
appeal to that Court for disposal 
according to law. 

Appellants to get their costs of the 
appeal herefrom respondentNo 1 and 
to pay the costs of respondentNo. 2. 

Fawcett J.—As the plaintiffs were 
tenants-in-common, I thinkthat under 
Order 22. rules 4 and 11, the legal 
representative of the deceased res¬ 
pondent should have been added as a 
party by an application made within 
proper time under sub-rule (1) of rule 
4. But under sub-rule (3) the omission 
to do so OLly bas tbe effect of making 
the apeal abate as against the deceas¬ 
ed respondent. This is, I think, a clear 
indication of the intention of the 
legislature that the appeal should not 
in such a case necessarily, or even 
ordinarily, abate as a whole. The 
Privy Council decision in Raj 
Chunder Sen v. Ganga Das Seal (2) was 
based on S. 368 of the Civil Procedure 
Cede of 1882, which said that the suit 
should abate, without the addition of 
the words ” as against tbe deceased 
defendant, ” which is made in the 
Code of 1908. 

Inasmuch as the appeal primarily 
abates only against the deceased 

13) |19lll 35 Bom. 393=* 13 Bom. L. B. 517 » 
11 1. 0. 359. 
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respondent, there is still an appeal 
pending against the remaining 
respondent, and under Order 41, 
rules 13 and 16, the appellant ( unless 
the appeal is dismissed under rule 11) 
is entitled to a normal hearing and 
derision. 

Tbe remaining respondent can of 
course raise a prtliminary objection 
that the appeal is not maintainable 
against him alone : and this was 
successfully done in the present case. 
The main reasons for the Assistant 
Judge’s view are given in paragraph 
4 of his judgment, which says 

“ In tho present case, the shares of 
respondent No. 1 and of tLe deceased 
Chanchal in the plaint property were 
not ascertained. They were held 
joint sharers so that, if the present 
appeal were allowed, that order 
would not be binding against the 
representatives of Chanchal So, there 
would be the anomalous position that 
the decree would bind one sharer and 
not the other. This, coupled with the 
fact that the shares of these eharers 
were not ascertained, would make the 
order of this Court infructuous. ” 

This follows the view taken by the 
Calcutta High Court that, in a case 
like the present, where the plaintiffs 
are joint owners, the necessary result 
is that the whole appeal abates, be¬ 
cause the Court should not be called 
upon to make two contradictory 
decrees in tbe same litigation, wbioh 
would be the result of allowing the 
appeal as against the remaining res¬ 
pondent, and not disturbing the 
decree of the lower Court as against 
the deceased respondent [ of. Kali 
Dayal Bhottacharji v. Nagendra Nath 
Pakrashi. (4) ]. 

hut this view has not apparently 
been endorsed by this Court, and the 
decision is Chandarsang v Kliimabat 
(I) is agaiust it, though the point is 
not discussed. 

I agree with my learned brother 
that it is not a necessary consequence 
in every such case that the whole 
appeal abates. In the preser t case, 
for instance, supposing the defendants 
succeed in their appeal on the merits, 
I do not think ( though 1 speak with 
some diffidence, as the the poin t has 

(4) (19)9) 24 C. W. N. 4* = 54 I. c. 

0. L. J. 217. 
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not been argued, and is not really 
before us at the present stage ) that 
the result will be so anomalous or 
inconvenient that the Court should 
merely on that account refuse to 
pass a decree in favour of the defen 
dants as against the respondent No 1. 
The result will be that defendants 
fail as regards plaintiff No. 2’s share 
but succeed as to plaintiff No. l's. 
The lower Court’s order could in the 
circumstances be modified by (I) 
directing that defendants do put 
plaintiff No. 2 in joint possession of 
the property ; (2) dismissing the suit 
as regards plaintiff No. l’s share ; and 
(3) passing an equitable order as to 
oosts. The appellate Court has, I 
think, power to pass such a decree 
as being one “ such as the case may 
require” under Order 41, rule 33. 
Civil procedure Code. This covers a 
variance of a decree under appeal, 
not only for error, but also on grounds 
which have come into existence since 
it was passed : see Sakharam Ma^a-iev 
Dange v. Hari Krishna Dange (5) 
Rustomji v. Sheth Purshotamdas (6> 
Kanaliayya v. Janardhona Padhi (7) 
and Muthu t oami Ayyer v. Kolyani 
Ammal (8). 

If plaintiffs in the trial Court had 
succeeded only regarding plaintiff 
No. 2’s share, the Court could have 
passed a decree for joint possession in 
favour of plaintiff No. 2:(cf. Parash- 
ram v. Miraji (9) and Naranbhai v. 
Ranchod (10). There was no neces¬ 
sity for a distinct issue regarding 
joint possession in the ciroumstances 
of this case. 

The above remarks, however, will 
not in any way bind the lower Court 
which will have to decide all the 
questions arising after hearing argu¬ 
ments on them. 

I concur in the order proposed by 
ray learned brother. 


Appeal allowed. 


(5) 1188)) « Bo m h3. 

7 ) L ‘ R - 327 - 

(7JI1S13J 36 Mad 439 = 1910 M. W. N. Ml, 
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SHAH, AG. C.JJ. AND FAWOBTT, J. 

Madhavrao Harbaji Thakur —Defen¬ 
dant— Appellant. 


Amababai Laxman Jadhav —Plaintiff 
— Respondent. 

S. A. No. 5^2 of 1923, Decided on 
11th August 1924, from the decision 
of First Class Sub. J., Nasik in ap¬ 
peal No. 10 of 1922. 

(а) Hindu Law—Debts—Under Mitakshara 
sons mu*t pay mother's dibts th ntqh daugh* 
ter inherite the balance afttr paying dtbte . 

Semble — According to the MitaWsbara 
School of Hindu law, soi a must pay the 
deb t of their metier, tbcugh the daughter 
ioh fits the balance of her estate left after 
payment of her debti. {P. 128 0.1) 

(б) Mortgage—Mortgagee can't dispute 
mortgagor*$ title to property—Evidence Act , 
8 . 116. 


A person sold two properties, A and B to 
another who conveyed the properties subse¬ 
quently to the transferor's w fe. The wife 
mortgaged the properties to the defendant, 
Bnbicquently a creditor of the original 
owner of the properties sued him, his wife 
and the defendant, and obtained a declara¬ 
tion that the first sale ty the owner of the 
properties was a bogus one. The** a money 
dt cree was ob aiced by th« defendant against 
the origioal owner of the properties and 
his wife but it was exeonted against thelf 
son as both of them were deaa. In eieou- 
tbn, property A wa» sold and the auction 
purchaser conveyed it to the defpndant. Sub¬ 
sequently the plaintiff who waa the daughter 
of the original owner of the properties 
sued to redeem the mortgage created by 
tbe original owner's wife. Tne defendant 
coate-ided that the real owoer wai not the 
mortgagor but that her husland was the 
real owner and that property A having been 
sold in execution was not araenabli ta »he 
pla'ntifl'a claim. 

Held: that the defendant being mortgagee 
was rot entitled todiipue the title of the 
m rtgagor viz., the title of the < r ginal owner's 
wife and that for the purposes of the suit 
it must ba ia.<ea that she wt»s the owner, 
tnat the sale of property Aia execution of the 
money decreo agdnat the husband and ths 
wife represented by their s^n w a not void 
and invalid and the sale coul 1 not b* invalid¬ 
ity of the on salon to 

bring the plaintiff as heir of the m.rtgagor 

1 rec ” d » od ‘be pa-ntifi wai 

entitled to redeem the proprrty B. [P.127 0.1,2) 

D. Pat ward han—for Appellant. 

P. B, bhingne— for Respondent. 

Shah, Ag. C. J.—The facts which 
have give" rise to this appeal are 
these. Bala and Malbari were cousins 
who owned Survey No. 863 and 808 in 
equal shares. Apparently in .1890 thoy 
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sold these landB to their brother-in- 
law Devji, who afterwards conveyed 
one moiety in each of these two 
Survey Numbers to the wife of Mal- 
hari and the other moiety to the wife 
of Bala. The wives of Bala and 
Malhari mortgaged their respective 
moieties to the defendant in 1901. In 
miscellaneous proceedings the cre¬ 
ditors of Bala sought to attach his 
intireet in these lands, but the attach¬ 
ment was raised on the ground that 
he had no attachable interest in these 
lands. The creditors tiled a suit in 
1905 to which both Bala and Malhari, 
and the wives of Bala and Malhari, 
named Kashi and Baku respectively, 
and also the present defendant 
mortgagee Madhavrao were parties. 
In that suit it was held that the 
conveyance to Devji was merely a 
nominal and sham transaction, that 
Bala was the true owner and that the 
conveyance was merely a device to 
defeat the claims of the creditors. 
Thereafter there was a litigation 
between the mortgagee and Thaku 
the daughter of Bala, who claimed to 
redeem the property as having in¬ 
herited the equity of redemption be¬ 
longing to her deceased mother. In 
that suit the mortgagee pleaded that 
the equity of redemption belonged to 
Bala and not to his wife. But it was 
held in that suit that the 
me rtgagee was estopped from dis¬ 
puting the title of Kashi, the mother 
of the plaintiff in that suit, 
and the question whether as between 
Bala and his wife Kashi, the true 
owner was Bala was held to be out¬ 
side the scope of that suit for redemp¬ 
tion That view was upheld by the 
•High Court in 6. A. No. 630 of 1920 
decided on August 9, 1921 . ^ e are 
not concerned in this suit with that 
moiety of the two lands. 

It appears that with regard to the 
other moiety, which originally be¬ 
longed to Malhari, and which was 
conveyed to hie wife, Baku, in the 
manner indicated, that it was put up 
for sale by the Collector in execution 
of a money decree in a small cause 
suit which the defendant-mortgagee 
had obtained against both Malhari 
and his wife Baku. Before the de- 
cree was executed both of them died, 
with the result that in execution 


proceedings the son of Malhari was 
brought on the record as the legal 
representative of both the judgment- 
dfbtors, and in execution in July 
1914, the right, title and interest of 
both the deceased judgment-debtors 
were put up for sale and purchased 
by one Trimbak Keshav Thakur, who 
in his turn sold the same to tbe pre¬ 
sent defendant, who was the decree- 
holder also. 

The present suit was filed in 19il 
by the daughter of Baku for redemp- 
tion of the morigage by Baku in 
1901. The defendant pleaded that as 
a fact she had no right to redeem 
because the property really belong¬ 
ed, not to Baku, but to Malhari ; and 
secondly, that as regards Survey No. 
868, he had purchased the right, title 
and interest both of Malhari and 
Baku in the moiety, and, therefore, 
the plaintiff had no right to the 
equity of redemption. 

On these pleadirgs the learned trial 
Judge found that the plaintiff was 
the heir of Baku according to Hindu 
law, as the daughter would be a 
preferential heir to her mother’s 
striiihafi, and that it was not open 
to the defendant to question the title 
of Baku from whom he bad accepted 
the mortgage in 1901. He further 
held that the sale effected in 1914 in 
the Darkhast of 1912 was an invalid 
sale, and that it was void and in¬ 
operative against the true heir of 
Baku as in the execution proceed¬ 
ings according to the learned Judge, 
Baku could not be properly repre¬ 
sented by her son on the ground that 
he was not the heir of his mother 
but bissist>r would he the proper 
heir. In coniine to this conclusion 
the learned Judge relied upon the 
observations in Khiarujmal v. Daim 
(1) The learned Judge found that 
the mortgage amount was satisfied 
from the proceeds of the property 
and that nothing was due on the 
mortgage, and accordingly passed a 
decree declaring that the mortgage 
was fully satisfied and that the plain¬ 
tiff was entitled to redeem and re¬ 
cover possession of the property iu 
suit. _ 

(1) 11904] 32 Cal. 396 = 32 I.A. 23=1 C.L.c 
i>84 =9 C.W.N. 201 = 2 A.L.J. 71=7 Bo* 
L.R. 1=8 Bar. 734 (P.C.) 
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The defendant appealed to the Dis¬ 
trict Court, and the learned First 
Class Subordinate Judge, with ap¬ 
pellate powers, who heard the ap¬ 
peal, came to the same conclusion 
on the two main questions in the appeal 
and dismissed the appeal with costs. 

The defendant has appealed to this 
Court, and it is urged in support of 
the appeal, first, that it is open to 
him to show that the real owner of 
the property was not B.-tku, who 
mortgaged the property to him, out 
her husband Malhari, and that if 
that be the case, the plaintiff would 
not be entitled to redeem. Seccndly, 
it is urged that in any case his tine 
to a moiety in Survey No 665, 
which was sold in 1914, and ultima¬ 
tely purchased by him, gives him a 
title to that property as agains; the 
plaintiff. 

As regards the first point, it is 
clear that the defendant as mort¬ 
gagee cannot be allowed to question 
the title of hife mortgagor Baku, and 
that for the purposes of the suit it 
fmust be taken that Baku was the 
owner. If that be so, it is not dis¬ 
puted that the plaintiff as the daugh¬ 
ter of Baku would inherit the right 
of Baku to the equity of redemption, 
and as 6uch would be entitled to 
maintain the suit. Whatever the 
rights to this properly as between 
Baku and Bala may have been, it 
is not open to the mortgagee to 
question the title of his mortgager 
in this suit. It was so held by the 
Court in a similar suit by the 
daughter of Bala against the defend¬ 
ant in S. A. 610 of 1920. The 6rst 
point muBt, therefore, be disallowed. 

The other question whether the 
sale held in execution of the decree 
against Malhari and Baku is valid 
or not, is more difficult. It must be 
remembered that the money decree 
was against both Malhari and Baku, 
and the interest of both, whether in 
tact Malhari was the owner or his 
wife Baku was the owner of the 
moiety in these two Purvey Num¬ 
bers. was liable to be put up for sale 
m satisfaction of that djeree. No 
proceedings with reference to the 
sale in execution of this decree have 
been put in. At least our attention 
has not been drawn to any paper 


except the sale certific ite. That 
certificate shows that the right, title 
and interest of both were purchased 
by the auction purchaser. It is true 
that in these execution proceedings, 
the person brought on the record as 
representing both the deceased judg¬ 
ment debtors was their son. It is 
urged that as the real heir of Baku- 
namely her daughter, was not on the 
r-cord in the execution proceedings, 
the sale cannot be treated as bind¬ 
ing upon her. Tnat is the only ir¬ 
regularity in the execution proceed¬ 
ings ielied upon as vitiating the sale 
and the question is whether that ir¬ 
regularity, such as it is, i9 sufficient 
tc vitiate the sale. 

In the present case, as I have al¬ 
ready said, both Malhari and Baku 
were parties to the decree, and at 
any rate it was known to the decree- 
holder who was a party as the mort¬ 
gagee to the suit of 1905, that it had 
b;en held that the real owner of the 
moiety in these two lauds was Mal- 
ha.i, and not Baku, as the sale in 
favour ot Devji by Malhari and Bala 
was held to be a colourable transac¬ 
tion. He no doubt brought the son 
on the record as the iegal represen¬ 
tative of his father and also of his 
mother. It is true that there was no 
investigation by the Court, and the 
position possibly did not lend itself 
at the time to any further investi 
gation. In other respects the proceed¬ 
ings were regular, and it must bo 
taken that the sale was held in the 
presence of the son of M ilhari and 
Baku. Under these circumstances, I 
am not prepared to hold that the 
sale was void and invalid. It is quite 
truo that the daughter is the heir of 
her mother in respect of her :Uri>1h<i n 
property, but the mere fact that the 
son was brought on the reoord a« 
the legal representative of both his 
father and mother is not sufficient 
to invalidate the sale under the cir¬ 
cumstances of this case. Undoubted- 
ly he was the true legal representa¬ 
tive of Malhari, and the sale was 
brought about in execution of a de¬ 
cree, under whioh both Malhari and 
Baku were liable. The question as 
to whether Malhari or Baku was the 
true owner of this land was, to say 
the least, not free from doubt in vi el 
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of the result in the suit of 1905. Thus 
it is difficult to say that the decree- 
holder had no justification whatever 
to treat the son as the proper legal 
representative for the purposes of 
execution proceedings. 

There is a further ground to sup¬ 
port the view that the representa¬ 
tion of the deceased debtor was not 
defective : it is based upon a rule of 
Hindu law which has not been re¬ 
ferred to in the course of the argu¬ 
ment. As the conclusion can be pro¬ 
perly reached without reference to 
that rule, I do not desire to rest my 
decision thereon. I may, however, 
refer to the rule, which is contained 
in the Mitakshara, Ch. I, S. 3, placita 
9 and 10 (see Stokes, Hindu Law 
Bocks, p 3s3, and Gharpure’s trans¬ 
lation of the Vyavahara Adhaya of 
the Mitakshara, page 189.1 After re¬ 
ferring to the text of Yajnavalkya 
that “ The daughters share the re- 
sidue of their mother’s property, after 
payment of her debts, Vijnane6h- 
wara points ont in his commentary as 
follows A debt, incurred by the 
mother, must be discharged by her 
sons, not by her daughters; but her 
daughters shall take her property re¬ 
maining above her debts.” 

The same view is accepted 
by Nilkantha in tbe Vyavahara 
Mayukha ( Mandlik’s Hindu Law, 
p. 97 and Gbarpure’s Translation 
of Vyavahara Mayukha at p. 134, 
placita 12 of Chapter IV, S. 
10.) I hus as regards ,her debt 
payable under the decree, if the son 
were brought on the record it would 
not bo unju«tificd. J do not say more 
on this point, as it has not been 
adverted to in the arguments. 

In a case of this kind, where we 
are concerned with the validity of 
the sale otherwise regularly held in 
the course of execution taken out in 
respect of a decree against her, I do 
not see any objection to the son 
having been br night on the record 
under the circumstances of this case. 
The omission to bring the daughter 
on the record is not, in my opinion, 
sufficient to invalidate the sale. As 
ir Khiorojmal v. Doim, (l)it cannot 
bo said here that Baku was not a 
party to the suit, nor can it be said 
that the judgment-debtors were alto¬ 


gether unrepresented. Even admit- 
ting the irregularity in the represen¬ 
tation, which I doubt according to 
the rule of Hindu law which I have 
referred to, I do not think that it is 
anything more than a mere irregu¬ 
larity in procedure in execution of a 
decree properly obtained against the 
mother, which cannot affect the sub¬ 
stance of the matter. Each case must 
depend upon its facts and circumstan¬ 
ces. I think that in the present case 
it is merely a case of irregularity, 
and not of such want of representa¬ 
tion as would amount to an absence 
of jurisdiction on the part of the 
Court to carry out the sale. I am, 
therefore, of opinion that the sale 
must now be accepted as valid even 
as against the present plaintiff. 

The result must, therefore, be that 
she would have no right to the 
moiety in Survey No. 868. I would, 
therefore, modify the decree of the 
lower appellate Court by dismissing 
her claim as regards-Survey No. 668. 
Each party to bear his or her own 

costs throughout. 

Fawcett, J.—I agree in allowing 
the appeal and in the order as 
to costs proposed by my learned 
brother. I think the decision in the suit 
of 1905, to which the plaintiff's mother 
Baku and defendant were parties 
(see Exhibit 38), has the couclusive 
effect of showing that, so for as the 
land in suit is concerned, Baku 
was a mere benamidar of her husband 
Malhari. A« such benamidar, her 
proper representative was her son 
rather than her daughter, the plain- 
tiff In tbe circumstances of the case, 
the mere omission to bring the plain¬ 
tiff on the record does not, in my 
opinion, make the sale under the 
execution proceedings of 1914 a nul¬ 
lity. It is somewhat similar to the 
omission of Nabibaksh’s infant dau¬ 
ghter. which was held immaterial in 
the Privy Council case of Khiaraj- 
mol v. Daim (1) and I think the case 
is one which can be held to tall 
under the discretion properly exercis¬ 
able by a Court >n allowing the estate 
of a deceased debtor to be represent- 
ed by one member of the family, 
such as is referred to by Lord Davey 

at p. 314 of that report. . 

Decree mudtfieu. 
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1926 Bombay 129 (1). 

Maclbod, o.j. and Crump, j. 

{Augustin Manwal) Perira —Com plain - 
ant 

v. 

Burning Pascol Demello —Aooused. 

. Crim. Ref. No. 84 of 1924, deoided on 
5fcb November, 1924, by the Sessions 
Judge, Tbana. 

Crim. Pro. Code. S. 250 I3i—Appeal lies when 
compensation exceeds Rs. 50 whether payable to one 
or more accused. 

Whenever a complainant or informant hae been 
ordered ooder sab-8. (2) to pay compensation 
exceeding fifty rupees the right of appeal ie given, 
whether oompensation has been awarded only to 
one aooused or has to be distributed amongst a 
number of aoonsed in sums not exceeding fifty 
rupees, In other words in a oase where the total 
oompensation awarded is over fifty rupees, the 
oomplainant ie entitled to appeal. (P. 129, C*. 1.] 

B. J. Thakor —for the Complainant. 

G. N. Thakor —for the Aooused. 

Macleod, O.J.:—In this oase the com¬ 
plainant was oallod upon to show cause 
why he should not pay compensation to 
the aooused, under section 250, Criminal 
Procedure Code. An order was thereafter 
made that as the oomplainant was unable 
to show oause, he should pay Rs. 20 to 
eaoh of the aooused Nos. 1 , 2, 3 and 4 
Rs. 40 to No. 6 and Rs. 100 to No. 5. An 
appeal was filed under sub-seotion ( 3 ) of 
ssotion 250. The learned Sessions Judge 
appears to have been of opinion that the 
appeal was only competent as regards the 
Rs. 100 awarded as oompensation to 
aooused No. 5, and that he oould not deal 
y w,th tb ° amounts awarded to the other 
aooused beoauae they were under Rs 50 
, Accordingly he referred the oase to’ this 
Court, asking this Court to pass a similar 

" d " T'.V 68 *? *° th ° "“"WalioD 

awarded to the other aooused as was passed 
by him in the oase of aooused No. 5. We 
think that the Sessions Judge has placed a 
wrong construction on section 250, sub¬ 
section (3) as in our opinion that sub-sec¬ 
tion means that whenever a oomplainant 

’ aeVtionfoW ^ bS0Q ° rderad under sub¬ 
section ( 2 ) to pay oompensation exceeding 

Mty rapaes, the right of »pp. al i„ ° g ““ 

TnlfJ PBDfla J ti0n hae bean “warded 

^ T d ° r b&8 fc ° b ° distributed 
amongst a number of aooused in sums not 

Sated t 5°- T °, P ? t fche oonstruotion 

suBgasted by oonnsel for the aooused on 
1936 B/17 ft 13 


this sub-section would inevitably oause the 
difficulty which has resulted from the 
present decision of the Sessions Judge. 

We think, therefore, that in a oase 
where the total oompensation awarded ie 
over Rs. 50, the oomplainant is entitled to 
appeal. The papers can be returned to the 
Sessions Judge with this expression of our 
opinion that he has jurisdiction to deal 
with the whole of the order awarding 
compensation. 

Case remitted. 

1926 Bombay 129 (2). 

Shah, ag. c.j. and Kincaid, j. 

Manjaya Sannaya Shanbhog and others 
—Plaintiffs-Appellants 

v. 

Seshagin Shambhuling Upadhya and 
others— Defendants-Respondenfcs. 

S. A. No. 372 of 1922, deoided on 22nd 
August, 1924, from the deoision of the 

f 1*920 Judee ’ Kanara ' in A PPeal No. 67 

Hindu Law-Alienatson by widow-Consent of 
presumptive reversioners at the date of alienation 
does not estop actual reversioners-Surrender i” 
favour of one is not equ 2 l to surrender to all . 

The oooeeDt of the whole body of reveraionara 
at the date of the alienation would aflord presump¬ 
tive evidenoe of necessity but would not estop the 

iin t u«[h V0rBlOn8r , 8 frOmd,epating th0 agnation 
unless the consenting reversioners themselves were 

the actual reversioners at the da“ when thf 

in ?e | r atour ,,I i f dU th * ai ° dQ widow oan »n°uiw 

in favour of the nearest reversioner, if there ha 
only one or of. all the reversioners neVre!!in 
degree, if more than one, at the moment bat a 
surrender to one of the reversioners is noteqal 

if R i,‘°f« S T^ er ‘2 8,l ‘ he rever “°°ers, eyen 

tr the r6V9r3ionar8 - 
C ‘ ? ova ’‘ e and G - P. Murdeshwar- 

tor the Appellants. 

° 

at page 3 of the print. One Subbaya 8 had 

two sons, Timmanna and Puttaya. Tim- 

manna adopted as his son one Narayan 
Narayan died before 1873, leaving a 

Tf P°nTt^ m TT a, L lD 1873 fche t™**on* 

n** he br , 0l,her of Ti “®anna, ona 
named Sannaya alias Subbaya by hia grab 

wife, and three named Shamb^ling? 

Timmanna and Subbaya, by hia aeoond 

wife, were alive. In 1873 Timmamma, the 
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widow of Narayan, alienated the whole of 
her estate to Shambhulinga. Sbambbu- 
linga afterwards sold these properties to 
different persons by different sale-deeds. 
Three of the sale-deeds exeouted in 1877 
by Shambhulinga in favour of the pur¬ 
chasers from him were attested by Subbaya, 
the step-brother of Shambhulinga. These 
alienees obtained possession of these pro¬ 
perties and continued in possession until 
the death of Timmamma in April 1913. 
At the time of her death the reversioners 
were the two sons of Subbaya, namely, 
Manjaya and Krishnaya, and Venkatraman, 
the son of Timmanna as shown in the 
pedigree. Ganoati, the brother of Venkat¬ 
raman, bad died before that date. Manjaya 
filed the present suit in 1919 a3 a rever¬ 
sioner olaiming possession of these pro¬ 
perties on the ground that the alienation 
made by the widow in favour of Shambhu¬ 
linga was not for legal necessity and ceased 
to be operative on the death of the widow. 
The transferee of his interests joined with 
him as plaintiff No. 2. 

The defendants are several alienees from 
Shambhulinga and the two other rever¬ 
sioners, namely, Krishnaya and Venkat¬ 
raman. The defence of the alienees was 
that the sale by the widow to Shambhu¬ 
linga was for legal necessity and with the 
consent of all the reversioners at the date 
of the sale. 

The trial Court raised several issues. 
Two of them are material for our present 
purpose. Issue No. 4 was: " Were the 
alienations for legal necessity? " The finding 
was in the negative. Issue No. 11 was: 
" Is it prove! that the alienations in ques¬ 
tion were made with the consent of the next 
reversioners?" The learned Judge was 
satisfied that the alienations by the widow 
in favour of Shambhulinga were noc for 
legal necessity, but he came to the conclu¬ 
sion that they were with the consent of all 
the brothers of Shambhulinga including 
Sannaya and that it was for their common 
benefit. This conclusion is based upon the 
oiroumstanoe that Sannaya attested three of 
the sale-deeds passed by Shambhulinga to 
the purchasers from him. It appears from 
the judgment of the trial Court,and itcannot 
be disputed, that there is no other evidence 
in the case either with regard to the 
consent of all the reversioners at the date 
of the alienation by the widow or that this 
alienation was for the oommon benefit of 
all the then reversioners. It is not suggested 


in the present case that there was any 
consent of the actual reversioners, that is, 
of the plaintiff and defendants Nos. 14 and 
15, who were ths reversioners when the 
reversion opened. The trial Court dismissed 
the suit with costs on the ground that in 
view of his finding, the transaction by the 
widow was to be treated as acceleration of 
the reversion and as the surrender of the 
entire estate for the benefit of all tbe then 
reversioners although in tbe name of 
Shambhulinga alone. 

The plaintiffs appealed to the District 
Court and tbe learned Distriot Judge 
accepted in its entirety the view taken by 
the trial Court and confirmed the deoreeof 
that Court. 

In the appeal before us it is contended 
that the lower Court erred in apply¬ 
ing the doctrine of acceleration to this 
case. It is further contended that the 
inference drawn by the lower Court 
as to tbe consent of Subbaya is not 
justified as it is exclusively based upon the 
only oiroumstance that be attested some of 
the sale-deeds in 1877. As both tbe 
Courts have found that there was no legal 
necessity, it is not necessary to deal with 
that part of the c ise. It may be aooepted 
that the alienation by Timmamma in 
favour of Sbambulinga in 1873 cannot be 
justified on the ground of necessity. It is 
also common ground that there is no 
oonsent of the actual reversioners. Tbe 
oonseot of the whole body of reversioners 
at tbe date of tbe alienation would afford 
presumptive evidenoe of necessity but 
would not estop the aotual reversioners 
from disputing tbe alienation unless tbe 
consenting revers'oners themselves were 
the actual reversioners at the date when 
the reversion fed due. This position is 
made dear in Ringasami Qoundan v. 
Nachiappa Goundan (1). Tbeir-Lordsbips 
considered Bijrangi v. Manokarnika (2) 
and stated the effect at page 86 of the report 
in Ringasami v. Nachiappa (1). The only 
ground, therefore, that remains to be 
considered is whether the lower Courts 
were right in applying the dootrine of 


(1) (1919) 42 Mid. 513 = 16 I.A. 72 = 36 M.L J. 

493 = 17 A.LJ 536 = 29 C.L.J. 539 = 
21 Bom. L.R. 610 = 23 C.W.N. 777 = 11919) 
M W.N. 262 = 50 I.O. 499 = 26 M.L.T. 5- 
10 L W. 105 (P.C.). 

(2) (1907) 30 All. 1-35 I.A. 1 = 9 Bom. L.R- 

1818 = 12 C.W.N. 74-6 C.LJ. 766 = 
17 M.L J. 605 = 5 A.L.J. 1 = 11 O.G. 78- 
3 M.L.T. 1 (P.C.). 


1-825 


CANDRI BAWOO V. EMPEROR (Marten, J.) 


Bombay 131 


.•aooeleration to this oase. It is ao admitted 
fact that tbe alienation was in favour of 
rSbambulinga alone. There is hardly any 
'justification for the inference which the 
lower Courts have acoepted chat it must be 
taken to be for the benefit of all the four 
reversioners at tbe date of tbe alienation. 
It is based upon the only oircumstanoe 
that Subbaya attested the sale deeds by 
Shambulioga in 1877 Tbe essentials of a 
valid surrender by a Hindu widow of her 
estate are stated in Rangasami v. 
Nachiyappa (1). A Hindu widow can 
renounoe in favour of tbe nearest rever¬ 
sioner, if there be only one, or of all the 
reversioners nearest in degree, if more than 
one, at the moment, and that tbo surrender 
mu9t be of tbe whole estate. In tbe 
present oase the alienation in question 
related to the whole estate bub it was in 
•faot a surrender in favour of one of the 
reversioners and not all the reversioners of 
the same degree. At the date of the 
alienation there were four reveraionsrs of 
-the same degree and it is not possible in 
my opinion to exfceod the dootrine of 
surrender by a Hindu widow in the 
manner in whiob tbe lower Courts have 
extended it. No authority is cited in 
support of the proposition that the 
surrender to one of the reversioners is 
equivalent to a surrender to all the rever¬ 
sioners, if it is for the benefit of all the 
-reversioners. Assuming, however, that 
the dootrine oan be extended in that way 
we have to consider whether the ioferenoe 
drawn by the lower Courts is justified. It 
appears to us that it was open to the trial 
Court bo draw an ioferenoe that the attes¬ 
tation by Subbaya to the dooumeots in 
•question was with knowledge of tbe 
contents of those dooumeots. Bub it was 
hardly open to that Court to draw from 
tha oiroumstanoe the further inference 
that he was a ooosentiog party to the 
alienation by the widow in 1873. It may 
•be said, however, that when he oame to 

^H° W ^ !fu 1877 6hat Timm amma bad 
alienated her property to Shambhulinga, he 

joquiesoed m that position. Even then 

aURni U i« h - r , fiQdi ° g fchat in 1873 tbe 
ahenat'ou m favour of Shambhulinga was 

ib fch?° f - b0n °? b ° f aU fche four ^versioners 

bled on 19 -T 9ly 00 °i°°t»ral and 
based on no evidence. There is no valid 

surrender of uer estate by the widow in this 
We may mention that the three raver- 


sioners take the estate equally. There ig 
no question of claiming through their 
fathers iD the present case as reversioners, 
and, therefore, though their shares hava 
not been accurately stated in the plaint, 
it must be made clear that all tbe three 
are entitled equally to tbe estate. 

We allow tbe appeal, reverse the decree 
of tbe lower appellate Court and pass a 
deoree for possession in favour of the 
plaintiffs, tbe heirs of defendant No. 14, 
aod defendant No. 15 against tbe other 
defendants. Plaintiffs should get their costs 
throughout from defendants other than tbe 
heir of defendant No. 14 and defendant 
No. 15. The heirs of defendant No. 14 
and defendant No. 15 should bear their 
own co9t8 throughout. 

We make no order as to mesne profits 
prior to this date under fche oiroumstances 
of this oase. This is rather a hard case for 
the alienees and we think that the justice 
of the case will be met by allowing mesne 
profits from fche date of this decree until 
the delivery of possession or fche expiration 
of three years whichever event first occurs. 

Masne profits to be determined by fche 
trial Court under Order 20, rule 12. 

Appeal allowed. 


Marten and Fawcett, jj. 

Candri Bawoo— Aooused-Applioant 

v. 

Emperor —Opposite Party. 

Crimioal Application for Rev. No. 202 of 
from' a de ° ld9d ° D , 17ch September, 1924, 
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a complaint under g c . ‘ ' w 
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teta kSta?’ and L - a ■ Praik ™- 

S. S. Patkar —for the Crown. 

^ art 1 f n ' We have been engaged for 

an hour and a quarter in considering 
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the question whether an alleged prostitute 
has been rightly fined Rs. 5. But the 
apparent minor nature of the offence is 
quite disproportionate to the points of 
general jurisdiction and policy involved. 

Shortly stated, the accused alleges that 
she was wrongfully arrested under sec¬ 
tion 10 (1) of Bombay Act XI of 1923 (the 
Bombay Prevention of Prostitution Aot, 
1923) and that accordingly the Magistrate 
had no jurisdiction to hear the case and 
that consequently her conviofion, notwith¬ 
standing her protest, was illegal. 

Now under seotion 10 (1):— 

" Any polios cffioer on complaint, and any polios 
officer authorized in this bshall by the Commis¬ 
sioner of Polios by 6psoial order without such 
complaint, may arrest without a warrant any per¬ 
son oommitting, in his view, any ofleooe punish¬ 
able under S. 3, it the name and address of suoh 
person bs unknown to suoh police-officer and can¬ 
not be asosriained by him then and there.” 

The offence in question under section 3 
is, to put it shortly, soliciting. I will as¬ 
sume for a moment that the name and 
address of the accused were unknown to 
the polioe offioer who arrested her, and 
that it could not be ascertained by him 
then and there. It is common ground 
that this polioe officer had not been autho¬ 
rised by the Commissioner of Polioe by 
any special order to effeot such an arrest. 
So there is no dispute on this point. 

But it was said that this polioe officer 
bad arrested her "on complaint” within 
the meaning of section 10 (1). As to that 
it was contended for the acoused that the 
expression " complaint ” meant a formal 
complaint as defined by section 4 of the 
Criminal Procedure Code. It was argued, 
however, by the proseoution that the true 
construction of section 10 (1) is that a com¬ 
plaint means a complaint oral or otherwise 
made to a particular polioe officer at or 
about the time when the offence in ques¬ 
tion is committed, and that it is not con¬ 
fined to a technical complaint within the 
meaning of seotion 4 of the Criminal 
Procedure Code. Assuming that to be so, 
there is no evidence here that any suoh 
complaint was in faot made to the polioe 
officer. Counsel for the acoused who was 
also in the proceedings before the Magis¬ 
trate tells us that noevidenoe whatever on 
that point was lod by the prosecution, and 
that on the oontrary the polioe admitted 
that there had been no complaint. The learn¬ 
ed Government Pleader on instructions told 
us in reply that the polioe had reoeived an 


allegation about the acoused the evening 
before the arrest and that was why they 
sent a police constable to this particular 
street the nexb day. But even if any suoh- 
allegation made the day before the arrest 
could be such a complaint as is contem¬ 
plated by seotion 10, as to whioh I say 
nothing, there is no evidence on that point 
and I accept counsel's statement that in 
the Court below nothing of the sort was 
ever said there. 

That being so, it follows that the polioe 
officer in question cannot rely on seo- 1 
tion 10 of the 1923 Aot to justify the arrest 
of the acoused he made. In other wordB, 
the arre3t was illegal. 

That brings us next to section 190 of the 
Criminal Procedure Code. That seotion 
enables a Magistrate to “ take cognizanoe 
of any offenoe (a) upon receiving a com¬ 
plaint of facts whioh constitute suoh 
offenoe ; ( b ) upon a report in writing of 
such faots made by any police offioer;: 
(c) upon information reoeived from any 
person other than a polioe officer, or upon 
his own knowledge or suspicion, that suoh 
offenoe ha9 been committed.’’ Obviously 
sub-seoSion <c ) does not apply here. And 
if the arre6t was illegal it is not oontended 
that there was a report in writing by a 
polioe offioer within the meaning of sub- 
seotion lb). But it is said that there was 
here a " oomplaint ” within the meaning of 
sub-seotion (a). Now when one turns to 
seotion 4 (1) (A) of the Code, “ oomplaint” 
means “ the allegation made orally or in 
writing to a Magistrate, with a view to his 
taking action under this Code, that some 
person, whether known or unknown, has 
oommitted an offence, but it does not 
inolude the report of a police offioer.” 

The answer made by the acoused is that 
the only dooument before the Magistrate 
was the oharge sheet and that this was not 
a complaint within the meaning of sec¬ 
tion 4 (1) (h) and that the report of a polioe 
offioer is expressly exoluded from the 
definition of a oomplaint. This charge 
sheet is the large brown paper doou¬ 
ment whioh is the ordinary dooument 
by whioh cognizable cases are put before 
the Magistrate by the police. But on the 
above findings this was not a cognizable 

oase. _ 

The proseoution next relied on King • 
Emperor v. Sada (1) in which it is said 
■ * k • 

(1) (1901) 26 Bom. 150«3 Bom. L R. 686 (F.B,), 
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-that a police offioer can make a formal com- 
'plaint in a non-cognizable oase, and that it 
would not then be a report within the 
meaning of section 4 (1) (h). But, as my 
learned brother pointed out in the argument, 
■ the learned Judge says at page 155 : 

“The proceedings show that the polioe oons- 
‘table purported to file a complaint, and in faot did 
file a complaint, on which the oaee was instituted 
against the accused person. The Magistrate to 
whom the complaint was made, and who took 
oogniztnoa of the alleged offanoe, is a Third Class 
Magistrate* Therefore 8. 190 (1) le) is inap¬ 
plicable (see schedule IV of the Criminal Prooeduro 
Code) and thus the Third Class Magistrate oould 
only have taken oognizance under Q. 190 (ai 
or (f>), that is, upon receiving a oomplaiot, or apon 
a polio? report.” 

It will be seen, therefore, that in that 
particular ca 9 e there was an ordinary 
formal oomplaint filed in the ordinary way. 
But here I am unable to look upon this 
obarge sheet as a oomplaint within the 
meaning of section 4 (1) (h). It was not 
intended to be such, nor is that its normal 
use. 



Then it was argued that even supposing 
the arrest was illegal the Magistrate could 
still hear the case and that the oonviotion 
‘Should not be set aside. The only Bom¬ 
bay case cited to us is Emperor v. ViiOiyak 
Damodar Savarkar (2). But that was a 
totally different case where it was alleged 
that the arrest of the accused outside 
British India {viz., in Marseilles) was 
illegal, and therefore bis subsequent arrest 
in India when the ship reached Bombay 
was illegal. The Court there held that the 
Indiau Courts were not concerned with the 
•question whether the arrest in a foreign 
country was legal or illegal. Here we have 
nothing of that sort whatever. It is the 

s “ b i«°‘ being wrongfully 
-arreafced m India under Indian law. 

Then two other cases of Emperor v. 

DhohUi^ es,gad “} 3 J and Emperor v. Madho 
' X; ( Aa far M Emperor v. 

Ravalu Kesigadu (3) is ooncerned, that was 

!hfl“nn«H dflr i h ® MadrM Abkari Aofc - aQd 
the question there was whether a revenue 

ffioer or excise offioer had made an arrest 

°l rol ° or area - ^ was 

at there had been a particular 
.7 , la 8noh a way that the partioular 

■ w„ .atsidu i, 

i(2) (1910) 8fi Bom, 9S5wis r._ r _ 

10 I.0.98B«la fl r T/rfe L,B< »6- 

J 8 > ( 1909 ) 96 Mad. L,T * B56> * 

^t*) (1903) II Oil, 657-7 Q.W.N. 661, 


the arrest was illegal. As I read the judg¬ 
ment of the Court they held that this 
Government Notification did not affeot the 
powers of arrest by this particular officer, 
whether or no this circle or area was 
altered io the way I have mentioned. They 
say (p. 125) :— 

“ He (the Magistrate), however, acquitted them 
oq the ground that the offioer who arrested them 
was an offioer who, under the terms of the notifioa- 
cation of November 94. 1899, bad only authority 
within the area of his oirole and that when he 
arrested the accused he was aotiog oulaide that 
area. The notification in question did not, and 
could not, operate so as to limit tbs powers confer¬ 
red upon offioers by 8. 84 of the Act.” 

That being so, it seems to me that was 
sufficient to dispose of the case, viz., that 
the offioer had power to arrest. It is true 
the Court went on to say (p. 125):— 

" The question whether the offioer who effected 
the arre6t9 was acting within or beyond his powers 
in making the arre9t does not affeot the question 
of whether the aooused were guilty or not guilty of 
the offenee with whiob they were oharged. The 
Magistrate had jurisdiction under 8. 190 o! 
the Criminal Procedure Code to take oogoizanoe 
of the offenoe.” 

Than in Emperor v. Madho Dhobi (4) 
the judgment at page 560 9 tate 9 

S.alioo 55 of the Code is, however, expressly 
applioable ; so the arrest of Madho Dhobi by 
Inspeotor Hamilton, who says he is in obarge of a 
polios station in Caloutta, appears to have been 
quite legal." 


xuuu using so, cnig appears to me to be 
another cage where the Court on the faots 
of that particular oaae oame to the conclu¬ 
sion that the arrest was legal. Con- 
fequmtly any observation made to the 
affeot that it did not matter whether the 
arrest wag legal or illegal would appear, 
with great respeot, to be obiter. 

In the present case we have a Bombay 
Act to consider the effect of. It is a ,new 
Aot, and, as I read seotion 10 , it has been 
deliberately inserted so as to afford reason- 
ab a protection to the publio. An ordinary 
polioe constable is not to be allowed to arrest 
any female in a street unless a oomplaint 
has been made to him of her oondaot, and 
un ess he himself seeg the offence com- 
mitted, and he oannot discover her name 

° L r ' on the other han<J . ‘h® 

constable must be authorized by the Oom- 

mumoner of Police by a apaoial order to 

effect an arrest of this description, and one 

can quite understand the reason for this. 

l en8 5« fchab mfctakeB should not 

shonid 38 IfJ 80me iDD0Q 8“‘ woman 
ahould not be dragged off to prison or put 


e 
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under arrest in the public street by any 
ordinary police constable. 

One knows that mistakes of that kind 
by the police in England have led to strong 
publio criticism. I remember in particular 
many years ago one case at Cambridge 
where a mistake of that nature by the 
University Proctors led to interference by 
Parliament and a public inquiry, as a result 
of which the jurisdiction of the University 
authorities to arrest women in the streets 
on an accusation of soliciting was taken 
away from them altogether. 

I, therefore, regard this case as one of 
some public importance. I am certainly 
not inclined to stretch a point and hold 
that the arrest, though illegally made, did 
not affeot the powers of the Magistrate 
subsequently to hear the oase. And when 
I ^nd here that che question of jurisdiction 
was taken before the Magistrate at ths 
outset of the proceedings, then in my 
opinion the proper course for us to do, if 
we come to the conclusion as we do that 
the Magistrate had no jurisdiction to hear 
the case, is to quash the proceedings and 
to direct the fine, if paid, to be refunded. 

That accordingly is the order which I 
would pass. 

Fawcett, J.—The question before us is 
whether the Presidency Magistrate had 
jurisdiction under section 190 of the Crimi¬ 
nal Procedure Code. The learned Govern¬ 
ment Pleader argues ;bat whether the 
accused was validly arrested or not has 
nothing to do with the question whether 
Bhe was properly convioted of the offence 
alleged against her. But iD this particular 
case, in my opinion, the validity of the 
arrest is a question which does materially 
affect the question of jurisdiction. It is not 
the oase that a polioe officer is generally 
authorised to arrest a person committing in 
his view the offence of soliciting, which is 
made punishable by section 3 of Bombay 
Act XI of 1923. If that had been so, then 
no doubt the Government Pleader's argu¬ 
ment might be valid. But here a very res¬ 
tricted power of arrest is given and certain 
conditions are laid down as to the oiroum- 
stances under whioh that power can be 
exercised. The ordinary rule of con¬ 
struction regarding penal statutes requires 
that tho36 conditions should be strictly 
complied with before a Court oan hold that 
there has been a proper arrest. And I shall 
show shortly why this question of proper 
arrest affeots the question of jurisdiction. 


When you come to section 190, in order 
to bring a case pub up in the way, this one- 
was within the cognizance of the Magis¬ 
trate, it would have to fall under clause (6) 
of section 190, viz., upon a police report 
of the facts constituting the offence. I 
have not the slightest doubt that the 
oharge sheet, which was the method 
employed for bringing the accused before 
the Court, wa9 meant to be an ordinary 
police report within the meaning of that 
clause. It is a report made in the form 
prescribed by section 72 of the Bombay 
City Police Act, 1902, containing exactly 
the information that is there prescribed, 
viz , (a) the names of the parties ; (6) the 
nature of the information; (c) the names 
of the persons who appear to be acquainted 
with the circumstances of the case; and 
id) a statement showing whether any 
person accused in such case has been 
arrested or has been released on bis bond, 
and if so, whether with or without sureties^ 
That information, including the faot of 
this accused being arrested, is contained, 
in this document, and it was sent up in 
the ordinary way as a report by the police- 
in regard to a cognizable offenoe. 

I think that is olear, and I do not under' 
stand the Government Pleader to bavo 
disputed the position, that to bring a 
report within clause (6) of seotion 190, it 
must be a report which is validly made 
in acoordanoe with the law governing a 
police investigation and the committing of-' 
an accused to a Magistrate’s Court. 

That being so, it follows from the provU 
sions of sections 57 and 58 of the Bombay 
City Polioe Aot, that a valid report by a 
police offioer in the town of Bombay of the 
kind contemplated by olau9e (b) ot 
section 190 oan only be made (1) in the 
case of a cognizable offenoe and l2) when 
it oontains information of a oognizable 
offence which he has been authorized by a 
Presidency Magistrate to investigate. 

But the present oase satisfies neither of 
those two conditions. It is not alleged 
that in this oase any authority had been 
given by the Magistrate to the polioe to 
investigate it, and the origin of the charge- 
shows that this oould not have been done. 

We have, therefore, to consider whether - 
this was a oognizable offence, and for tbafr 
purpose one has to look at seotion 3 of the 
Bombay City Police Aot, whioh says that 
the phrase "cognizable offenoe” shalf 
have the meaning assigned thereto by the- 
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Code of Criminal Procedure. Consequently 
an offence to be cognizable mu9t be odo 
in which a police officer could arrest with¬ 
out a warrant under any law for the time 
being in force in Bombay City. I have 
already mentioned that there are very 
serious limitations on the power of arrest 
under this section 10 and I am dearly of 
opinion that any case where those condi¬ 
tions are not complied with, cannot be 
described as a cognizable case. 

Here we bave the fact, as my learned 
brother has pointed out, that there is no 
evidence to show that the polioe officer 
who made the arrest did sc “ on complaint” 
within the meaning of seotion 10, and 
the apparent fact9 go against there 
having been any such occasion for the 
arrest. The officer who made the arrest 
was also not specially authorized in that 
behalf in the manner required by this 
seotion. Therefore in my opinion the 
polioe report that was made is not a valid 
report, which oould give the Magistrate 
jurisdiction under clause (i) of section 190. 

As regards the contention that it can be 
treated as a complaint under clause (a) 
of seotion 190,1 think it is clear that it was 
not intended to bo such a complaint; it is 
not in the form in which a complaint is 
ordinarily made; and the Magistrate was 
not asked to issue process on the complaint, 
the accused having already been arrested. 
The authorities relied upon by the learned 
Government Pleader in this respect have 
already been sufficiently commented upon 
by my learned brother, with whom I agree. 

Therefore it seems to me that this is a 
oaee where the Magistrate had no real 
jurisdiction, and that consequently it is 
not one which oan be held to fall within 
the soope of mere irregularities dealt with 

m seotion 537 of the Criminal Procedure 
Uode. 

In the result I oonour with the order 
proposed by my learned brother. At the 
same time I quite realise that the Court 

A° fc h °A t0 i? te ° hnical ^ matters of 
this kind- and if ,fc had not been a 'clear 

. ]a " 8dl , ot ‘ OQ 1 8h °uia have been 
very disinclined to interfere. Eut the 

melnhe diffi“ 8i h T ke arran 8 0m «n^ to 
meet the difficulty that has arisen in this 

1 do no ‘ ^ink onr deoision should 
result in any material interference with the 

Eft Tife 00101 tboir an,iea 

. Order aet aside. 
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Marten and Fawcbtt, jj. 

Emperor 

v. 

Maria Basappa. 

Crim. Ref. No. 78 of 1924, deoided on 
10th October, 1924, by the District Magis¬ 
trate, Dharwar. 

Cnm. Pro, Code, S■ 339 ID—Certification by 
Public Prosicuior is atsoluffly necessary. 

Sub-9. (1) of 8. 339 as amended by Acl of 1933 
mabea tbe oettifioate by a Publio Prosecutor the 
aole basis of a prosecution of ac approver and 
therefore an approver cannot be proeeouted at tbe 
inetaoce of a 9Uggeetion by tbe preeidiDg Judge 
that he should be so dealt with. (P. 137, C. 1.] 

S. S. Patkar —for the Crown. 

Marten, J.:—This is a reference by the 
Distriot Magistrate of Dharwar recommend¬ 
ing that the proceedings now pending 
against the present accused in the Court 
of the First Class Magistrate of Gadag on a 
ohargo of murder under seotion 302 should 
be quashed on tbe ground of the illegality 
of the proceedings. 

The accused was admittedly an approver 
in a murder oase in whiob be was granted a 
full pardon under seotion 337 of the Crimi¬ 
nal Frooedure Code. That being so, tbab 
pardon was a bar to any criminal proceed¬ 
ings being taken against him in respeot of 
his complicity in the murdersubjeot to any 
other provisions of the Criminal Procedure 
Code. Those other provisions will be 
found in section 339 which provides tbab 
where such a pardon bas been tendered, 
and the Publio Prosecutor certifies that in 
his opinion any person who bas accepted 
such tender has not complied with the 
condition on wbioh tbe tender was made, 
auoh person may be tried for the offence 
in respeot of wbioh the pardon was so 
tendered. 

Admittedly here tbe Publio Prosecutor 
has given no suoh certificate, but notwith¬ 
standing that the learned Sessions Judge 
of Dharwar at tbe termination of tbe trial 
direoted that the approver be put before a 
Magistrate, and that tbe Publio Proseoutor 
be authorised to file a oomplaint against the 
approver and he ordered that tbe approver 
should be discharged and re-arrested and 
remanded to prison and should be produced 
before a Magistrate when called upon. 

That is the order on wbioh the present 
oomplaint before the Magistrate 1 b fouoded. 
The letter of reference points out that the 


136 Bombay • empbror v. maria 

•very complaint itself ia wanting in the 
necessary condition before it can be 
enquired into, viz., the certificate of the 
Public Prosecutor under section 339. In 
our opinion that objection is a sound one. 
The order of the learned Sessions Judge 
would seem to have been made per 
incuriam , and in our opinion it oannot be 
supported. 

If one looks at the matter in principle, 
there is all the more reason to construe 
these seotioos strictly. The accused under 
one section has been given a pardon. If, 
therefore, he is subsequently to be tried 
for his life, it i3 only fair and proper that 
the specific directions of the Code which 
enable that to be done should be strictly 
complied with. We get here a specific 
condition, viz., that the Public Proseoutor 
has to make a oertain certificate This he 
has not done. How then in common fair¬ 
ness can the accused be now prosecuted for 
this crime? It seem3 to me that although 
there may be other reasons, for the inser¬ 
tion of this particular provision, the Public 
Prosecutor is the proper person to give 
such a certificate. I take it that in the 
districts he has very much the same sort 
of duties to perform in criminal matters 
*8- the Advocate General of Bombay 
has for the Bombay Presideooy as a 
whole or the Attorney General has in 
England. He has access to all informa¬ 
tion in the possession of Government in 
relation to any offence, and consequently 
is often in a much better position to say 
whether a particular prosecution should 
be withdrawn or proceeded with than the 
Judge whose duties are solely confined to 
the evidence before him. 

It i3 conceivable that ou the evidence 
admissible before him, a particular trial 
Judge may come to a particular conclusion. 
It is equally possible that if it was admis¬ 
sible at a trial to have all possible 
information plaoed before him whether it 
was strictly speaking legal evidenoe or not, 
he would have arrived at a different con¬ 
clusion. However that may be, to my 
mind there oan be only one construction 
possible of this seotion, and that con¬ 
struction is not tLe one which the 
Assistant Public Proseoutor of Dharwar 
who has como heie in person to support 
the learned Sessions Judge's deoision bas 
asked us to adopt. 

Nor if one turns to earlier deoisions 
before the recent statutory amendment 
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necessitating a certificate from the Publio 
Prosecutor, does it appear that a Sessions 
Judge in former days could properly have 
adopted the course which the learned 
Sessions Judge has taken in the present 
case ? We have been referred to three 
oases, viz., Emperors. Eothia (1), Emperor 
v. Ganglia (2) and Emperor v. Abani 
Bhushan (3). These are all cases before 
the recent amendment, and they all go to 
show that the proper pereou to sanction 
the prosecution of an approver on the 
ground that ho had broken his pardon is 
the District Magistrate and not the 
Sessions Judge. The judgment in Emperor 
v. Gangua (2) is particularly dear on that 
point. However, that is now obsolete 
law. So we need not go into that nor 
discuss the case to the opposite effect in 
Ghanan Singh v. The Grown <4) which 
the Assistant Public Proseoutor of Dhar¬ 
war drew our attention to. 

In our opinion the proceedings in 
question here are illegal, and the rule nisi 
should be made absolute. We will also 
direct that the present oomplaint be with¬ 
drawn and that the approver be discharged 
from custody. 

Fawcett, J.:—I cooour. It bas been 
urged in support of the learned Sessions 
Judge's order that he has inherent juris¬ 
diction in spite of the provisions of 
section 339, sub-section (1), to make that 
order. No doubt it has been laid down by 
this Court in In re Ganesh Narayan 
SatheUi ) that asageneral rule it is the right, 
and in some oases also the duty, of any 
person having knowledge of the commis¬ 
sion of an offence to set the law in motion, 
even though he is not personally interested 
or affeoted by the offence. But that 
general rule is of oourse subject to statutory 
exceptions, and the present case is, in my 
opinion, dearly one of them. The pardon 
that wa9 given to the approver prima facie 
acts as a bar to any proseoution of the 
approver lor the offence in respeot of which 
the pardon was tendered, or in respect of 
any other offence of wbioh be appears to 


(t) (1906) 30 Boro. 611 = 8 Bom. L.R. 740 = 4 Cr. 
L.J. 346. 

(9) (1916) 37 All. 331 = 16 Or. L. J. 483 = 89 I.C. 
993=13 A.L.J. 494. 

(3) (1910) 37 Oal. 846 = 8 I.C, 791 = 11 Or. LJ. 

707. 

(4) (1919) 1 Lab. 918-91 Cr. LJ. 618 = 66 1.0. 

774-108 P.L.R. 1990. 

(6) (1889) 13 Bom. 600. 
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ba guilty in connection with the same 
f matter, except so far as the legislature may 
authorize a prosecution in such a case, and 
the effeot of sub-seotion (1) of section 339, 
as it now stands, is clearly to make the 
certificate by the Publio Proseoutor the 
sole basis of a prosecution of an approver. 
It is not suggested that there are other 
provisions, such as Chapter XXXV of the 
Criminal Procedure Code, under which a 
Sessions Judge’s order directing a com¬ 
plaint can be justified and the general rule 
of oonstruotion applies, ezpressio unius est 
•ezolusio alterius. Therefore it is only under 
the conditions specified in sub-section (1) 
of section 339 that the approver can be 
proseoutad, as the Sessions Judge proposes 
to prosecute him* 

Rule made absolute. 


1926 Bombay 137. 

Shah, a.c.j. and Kincaid, j. 

Nariman Rustomji Mehta —Defendant- 
Appellant 


v. 

Hasham Ismayal —Plain tiff-Respondent. 

Civil App. No. 203 of 1924, decided on 
18tb August, 1924. 

(a) Limitation Act. S . 5 and Art . 179—Time 
taken up for review should be excused. 

In compute the period of limitation for an 
application lor leave to appeal to Privy Oounoil, 
the time taken up for review of (be judgment 
sought to be appealed against should be excluded. 
IP. 137, 0. 2.] 


(b) Civ Pto. Code, S. HO -Value tnparfnersi 
suits is calculated on the appellant's share a 
on the whole properly. 

Oo prinoiple it o*o make no difference on t 
point of valuation for purp03ee of appeal to Pri 
Counoil whether a suit ia a partition suit oi 
partnership suit. It is the value of the appellan 
«b«re and not the whole of the property it 

rp ar inJ°n ,‘? e ValU9 01 tbe 8 Ub J*ot-maU 

Itr. 18H, U, l.J « 

J. R.GJiarpure— for tbe Applicant. 
a. H . Kelkar —for the Opponent. 

Shah A. 0. J.This is an applic 
Mon for leave to appeal to Hi 3 Majesty 
Oounoil. The application waa filed < 
February 12, 1924. The decree sought 
be aPDMled from waa paaaed on Februa 
?’ 1 n 9 , 23 - Tha application is, tberefoi 

JZl Tu’ a “ d the firBfc q^ation 

whetber the delay in presenting ti 
application should ba exouBad. The reasc 
rahed upon /or excusing the delay ia thi 
the petitioner filed an application for 


review of the deoree, now sought to be 
appealed from, on April 13, 1923. On 
that application a rule was granted by this 
Court in September 1923, and that rule 
was discharged on February 11, 1924. It 
is urged that as the petitioner was pursuing 
the remedy by way of review, the time 
taken up from April 13, 1923. up to 
February 11, 1924, should be excused 
under section 5 of th8 Indian Limitation 
Aot aDd reliance is placed upon tbe deci¬ 
sion in Brij Indar Singh v. Kanshi 
Ram (1). 

In tbe present oase, having regard to 
tbe fact that tbe petitioner was prosecuting 
this application in good faith, we think 
that tbe time occupied in proseoutiDg that 
application should be deducted in oaloulat- 
iug the period of limitation for presenting 
tbe application for leave to appeal to His 
Maje-:ty in Council. If that time is 
deducted, it is dear that the application is 
wibhin time. 

We, therefore, make the rute absolute on 
tbe application for excusing delay, and 
order the costs of tbe rule to be costs in 
the rule od tbe mein application. 

As regards the application for leave to 
appeal to His Majesty in Oounoil, the 
trial Court bad dismissed the 9uit, and in 
appeal this Court passed a deoree for 
dissolution, and directed an aooount of the 
partnership to be taken. The oase was 
remanded to take acoouots. Under seotion 
110, therefore, of the Code of Civil Pro¬ 
cedure, if tbe petitioner, who is the original 
defendant, can show that the subjeot- 
matter involved in this appeal is worth 
Rs. 10,000 or more he would be entitled to 
tbe neoessary certificate. Oo this point, 
he relies upon the 2nd paragraph of 
section 110, beoause it is clear on the faots 
of this oase that the amount or value of the 
subject-matter of the suit in the Court of 
first instance, or the amount or value of 
the subjeot-matter in appeal oannot be 
shown on the present materials to be 
Rs. 10,000 or upwards. It is urged that 
the deoree or final order directly or 
indireotly involves a olaim or question 
respecting property of the amount or value 
of Rs. 10,000 or upwards. Beyond the 


(1) U917) 45 Oal. 94-« I.a. 318-19 Boxa. L R. 

M.L.J. 486-93 M.L.T. 863-4S 
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mere statement in the petition there is 
nothing to support this statement. No 
affidavit has been filed. The plaintiff values 
his share in the plaint provisionally at 
Ra. 5,001. The same valuation was 
accepted for the purposes of the appeal to 
this Court; and for the first time it is 
alleged in the petition that the value is 
more than Rs. 10,000. 

It is contended that the property for 
this purpose must be taken to be the whole 
of the partnership property. No authority 
is cited in support of that proposition. 
The decision of this Court in De Silva v. 
De Silva (2) is against this contention. 
That was a case of partition; but on 
principle it can make no difference on this 
point whether it is a partition suit or a 
partnership suit. It is the value of the 
appellant’s share and not the whole of the 
property that should be looked to. The 
petitioner can suoceed only if the value of 
the whole of the partnership property is 
taken as the basis for determining the 
amount or valuo of the property affected 
by the deoree. That cannot be done ; and 
there is no allegation that the value of 
Che share of the defendant is Rs. 10,000 
or more. We, therefore, discharge the 
rule with costs. 

Kincaid, J.:—I agree. 

Rule discharged. 

O) (1904) 6 Bom. L.R 403. 


1926 Bombay 138. 

Marten and Fawcett, jj. 

Emperor 

v. 

Namdeo Lakman —Accused. 

Cr. Ref. No. 90 of 1924, decided on 
1st Ootober, 1924, made by Acting Ses¬ 
sions Judge, Poona. 

Crim. Pro. Code. S. 263 (/*) — Non-compliance is 
curable under S. 537, i/ conviction is right, - 

Omission is comply with ol. (h) of 8. 363, i.e., 
omiesioo to briefly record reaeoDS for findiog 
is a mere irregularity curable under B 637 where 
in a non appealable caee it appears that there ie 
clear evidenoe justifying the oonviction. [P. 139, 
C. 1.] 

The accused was not represented. 

Marten, J.:—This is a reference by the 
aoting Sessions Judge of Poona with 
respect to the oonviotion of aocused Nos. 1 
and 2 for voluntarily causing hurt under 
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section 323, Indian Penal Code. The- 
ground on whioh the learned Judge recom¬ 
mends to us that the oonviotion and 
sentence should be quashed is that the 
Magistrates recorded evidence at some 
leugth, but omitted to record any state¬ 
ment of their reasons for suoh oonviotion 
as required by section 263, Criminal Proce¬ 
dure Code. Then the letter of reference saye 
that there was delay in lodging the oom- 
plaint; that the exouse that the complainant 
could not make the complaint earlier 
was false ; that she alleged that she was an 
in-door patient, whereas her injuries were 
slight and she was treated as an out door 
patient only; and that oertain discrepancies- 
in the evidence rendered the above defeot 
more than a formal defeot. 

The dispute in this case was a family 
squabble. The complainant is the mother- 
in-law and aocused No- 1 is her son-in-law. 
The remaining accused were relations of 
the son-in-law. The Magistrates heard 
the case, and took down a considerable 
body of evidence for the proseoution. The 
defence pleader said he had no evidence to 
call on behalf of the defence. The order 
was : “ Accused Nos. 1 and 2 are convicted 
and sentenced to pay a fine of Rs. 15 each, 
or in default to suffer simple imprisonment 
for ten days. Seotion 323, Indian Penal 
Code. Benefit of doubt is given to 
accused Nos. 3 and 4, and they are there¬ 
fore acquitted.” In effect the Magistrates 
were ohivalrous enough to give the benefit 
of the doubt to the two ladies acoused 
Nos. 3 and 4, and to impose on the men 
accused Nos. 1 and 2 a small fine. 

We have read tbe evidence, and there 
is undoubtedly ample evidence to justify 
the finding that the oomplainant, the 
mother-in-law, was attacked and injured 
by acoused Nos. 1 and 2. The trouble 
arose apparently over an alleged right of # 
way wbioh the accused’s party were 
trying to block up. We fully recognise 
tbe importance of tbe directions in- 
section 263, Criminal Procedure Code, and 
that the Magistrates should strictly adhere 
to them. We also think that it was quite 
proper of the learned Sessions Judge to 
draw our attention in this particular oase 
to the omission by tbe Magistrates to 
comply strictly with the directions in that 
seotion. 

But, on the other hand, there is another 
seotion to be considered, namely,- 
seotion 537, Criminal Prooedure Code* 
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which gives us a discretion not to interfere 
in revision, even where there is an error, 
omission or irregularity in the order or 
judgment or other proceedings, unless it 
has in fact occasioned a failure of justice. 
I have no mind to whittle away any oast 
decisions of this Court, which have held 
that in those particular oases the omission 
did amount to a failure of justice. But, 
in the present case, we are satisfied that 
no failure of juatioe has been caused, and 
that the omission to state in an additional 
line or two the reasons for the finding, is 
really in the nature of a teohnicai omis- 
. sion, and not one of a grave nature in the 
present case. In other words, we have no 
doubt that the accused Nos. 1 and 2 were 
rightly oonvioted. 

Farther, this is an application in 
revision, and not an appeal, and this also 
is a discretionary remedy. So really here 
we have a double discretion to exercise. 
Under all the oiroumstances of the case, 
therefore, we think that to sand this family 
squabble back again to the Police Court for 
a re-hearing, or for the matter of that, to 
quash the oonviotioD altogether, would 
really not be a oourse, wbioh would be 
suitable to adopt in the present case. 
Under those oiroumstances, we are not dis¬ 
posed to interfere in revision, and we will 
direot the papers to be returned. 

Fawcett, J.:— I oonour. The omission 
to comply with clause (h) of seotion 263, 
Criminal Procedure Code, on the 
part of the Bench Magietrates, in my 
opinion, merely amounts to an irregu¬ 
larity wbioh oan be cured under 
section 537, Criminal Procedure Code, 
inasmuoh as the o&ae was a non-appeal- 
able one, and there was clear evidence; 
justifying the conviction. It oan, therefore, 
be assumed that the oonviotion was based 
od the Magistrates’ belief of that evidence ; 
and it n an omission wbioh has not in faot 
occasioned failure of justice. It is not a 
oase of a direot contravention of some 
provisions as to the mode of trial like that 
J' 0 " 8d fc ? Srinkmania Ayyar v. King- 
Emperor (1). The mere faot that this Courb 
£v? aae . ol Queen-Empress v. Shid- 
?>'" ® oth w oases,has set aside the 
conviction for a similar omission, is not 
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in my opinion, sufficient ground for holding 
that in every such case the Court should set 
aside the oonviotion. That would be con¬ 
trary to what has been laid down in very 
dear terms by Sir Lawrence Jenkius as to 
the discretionary power which the High 
Court exeroises in revision. Io his judgment 
in Emperor v. Bankatram Lachiram (3), 
he says (p. 566):— 

“ This discretion ought not to be crystallised, ae 
it would beaome in course of time, by one Judge 
attempting to prescribe defioite rules with a view 
to biod other Judges id the eieroise of the discre¬ 
tion which the legislature has committed to 
them.” 

Here I think our discretion should 
obviously be exercised in favour of uphold¬ 
ing the conviotion rather than upsetting it> 
because of a technical error. 

Reference answered in negative. 

(3) (1901) 98 Bom. 633 = 6 Bern. L.R. 379. 
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Criminal Application No. 294 of 1924, 
decided od 14th Ootober, 1924. 

Foreigners Act (III of lb6t) Ss 3 and 3-A— 
Government mutt issue ord.rs about detention or 
release or removal without aelay-Commissioner ot 
Police cannot do any such ihir.g without such 
orders. 


It io iooumbeut ou Goveromeot under S. 3 A 
aub-B. (5| of tbe Foreigners Aot, to give their 
orders for tho discharge of the foreigner, or else 
for his removal under sub- 8 . ( 6 ) without delay. 
(P. 149, 0. I ] 


in this olass ol cases every thing depends upon 
the order of Government. The Or mmissioner ol 
Police has no power to deport anybody under this- 
Aot, It is not like cases under tbe Bombay Polioe 
Aot where, a oertain discretion—and a wido discre¬ 
tion— Is given to tbe Commissioner of Polioe to 
deport certain people who are believed to be the 
associate ol thieves and go od. (p, 149 , Q % 2 ,] 

Per Faiocelt, J. The provision of sqb- 8 . (5) 
about the orders boiDg giveu without delay is 
mandatory, and sub 8 . (4) must be read as if the 
words pending tho orders of the looal Govern- 

" ec# 5 Qal ’^ d by ‘ he Worda " 8Q ° b 

DSiDg obtained within a reasonable time,” (P, 149 , 


Kabiruddin and 7. V. Bbandarkar— 
for the Applicants. 

Kanga and S.'S. Patkar—lot the Grown. 

Facts The applicants and bis two 
brothers came from a village in the United 
1'rovmoeB, wbioh was onoe a part of the * 
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British Territory and was subsequently 
ceded to Rajah of Benares, under a 
treaty. 

The applicant’s father resided in Bombay, 
and carried on business of milkman for 
nearly forty years. After bis death the 
applicant and bis brothers took up the 
business and carried it on. 

Jagerdeo the applicant and his two 
brothers were arrested under the orders of 
the Commissioner of Police in Bombay on 
17th September, 1924 and detained since 
then in Jail. On 23rd September, 1924. the 
case wag reported by the CommUsioner to 
the Government of Bombay for orders 
under section 3-A of the Foreigners Act. 

On 23rd September, 1924, the brothers 
moved the High Court for an order under 
section 491 of the Crim. Pro. Code, and a 
rule was granted returnable on 26tn 
September, 1924 

The rule was heard on September 26th, 
1924 when proceedings were adjourned to 
9ch October, 1924. 

The following judgment was delivered 
at the adjourned hearing : — 

Marten, J. : — Tois is an application 
under section 491 of the Criminal Procedure 
Code in the nature of habeas corpus. The 
accused who are three brothers complained 
originally to us that they were illegally 
arrested by the police on September 17, 
1924; that it wa3 not till several days 
afterwards they were told what the charge 
against them was ; that they were then 
informed they were charged with being 
undesirable foreigners whom it v,'a3 intend¬ 
ed to deport; and that the case was being 
reported to Government for orders. 

Accordingly, on September 23, a rule 
nisi wa3 obtained from this Court, and on 
the same day it appears that the Police 
reported the matter to Government. 

The rule came before us for hearing on 
September 26, when it was pointed out by 
the Court that having regard to the Aot 
under which the authorities were proceed¬ 
ing, viz., section 3 A of the Foreigners Aot 
III of 1864 which has been inserted in that 
Aot by section 3 of Act III of 1915, it was 
inoumbent on the Commissioner of Police 
to report the case to the local Government 
at the same time as be issued a warrant 
for the apprehension of the alleged 
foreigner. Consequently as the arrest was 
on the 17th, and the oase was not reported 
to Government till September 23, it could 
;not be said, having regard to that period of 
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six days, that the Commissioner had com¬ 
plied with eub-seotion (1) of section 3-A. 

But that was recognised at the time as 
being a technical objection. The parties, 
if possible, wanted to have the matter 
determined on the merits, viz., as to 
whether the accused were foreigners 
or Dot, and accordingly on the sugges¬ 
tion, I think, of the Court the acoused 
were pro forma released and then 
re-arrested. There was also to be a new 
report to Government so as to comply with 
sub-section (1). Then the prosecution 
agreed that acoused Nos. 2 and 3 should 
be released on bail by the police under 
sub-section (4), but accused No. 1 was to 
remain in custody. Then there was to be 
a supplemental pecition under section 491 
of the Criminal Procedure Code to this 
High Court which was to be brought on 
for hearing with the original application 
on Ootober 9. 

This intervening period from September 
26 to October 9 was to meet the conveni¬ 
ence of the parties. The onus of proving 
that they were not foreigners fell upon the 
applicants. They wanted to produce fur¬ 
ther evidence to show that they were not 
foreigners. On the other hand it was stated 
by the Advooate General that the Crown 
wanted to get further information as 
regards the treaty under whioh the terri¬ 
tory in question wa3 alleged to have been 
ceded by Government to the Bajah of 
Benares. Further, there wa3 certain other 
statements made in the then affidavit of 
the Deputy Commissioner of Police which 
really repeated heresay matters as having 
been reported to him by one of the Police 
Superintendents in Benares. Aooordingly 
on the faots the Crown also wanted this 
adjournment. At that time this was con¬ 
sidered a reasonable period in wbiob 
both parties would get their case in order 
so as to ecable it to be disposed of at the 
next hearing. 

Accordingly on October 9. this oase came 
again before the Court. So far as the 
prosecution was concerned, it was in very 
much the same state as it had been on the 
preceding September 26. There was no 
order from Government as required by the 
Act, nor was there any evidenoe about the 
terms of the cession of the territory to the 
Rajah of Benares. 

I should explain that the importance of 
that point is this. It is oommon ground 
that the acoused were all originally British 
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subjects, that is to say, that the father of 
the three aooused was born in British 
territory and further that all these three 
aooussd were also at the date of their birth 
born in British territory. But what has 
happened subsequently is that their native 
village has. it is said, been oeded by 
Government to the Rajah of Benares. It 
was accordingly said that these men have 
lost their original British nationality and 
have acquired the status of subjeots of a 
Native State, It was also alleged that 
being subjeots of a Native State, they are 
now foreigners within the meaning of the 
Foreigners Acts. That, if necessary, would 
be a point to be argued, and also it would 
have to be shown that Government bad bhe 
power to oede this territory to the Rajah 
of Benares and also that there waB nothing 
in the treaty which would preserve the 
original national rights as British subjects 
of any persons in the position of the 
aocueed. 

On the other hand the accused have 
alleged that their father was oarryiDg on 
business in Bombay for some forty years 
in oonneotion with buffaloes and the sale 
of milk, and that they themselves have 
been in Bombay for a large number of 
years. The first petitioner olaims to have 
oome to Bombay in 1909; the second 
petitioner, in 1909 and again in 1914; and 
the third petitioner, in 1916. They say 
they have a large business in Bombay; 
that they own a large number of buffaloes ; 
and that their assets are worth half a Iao 
of rupees and over; and that accordingly 
it is a great hardship on them that they 
should suddenly be arrested and their 
animals be left to the tender meroy of 
others. 


That then is how the faots Btood o 
October 9, when we granted a forth* 
adjournment till to-day. We also direote 
that any further affidavit whioh the prosf 
oution wished to put in should be put i 
by Ootober 13 peremptorily. Olear intimt 
tion was also given to* the Advcoafo 
General by the Bench that unless th 
requisite or^er from Government fc 
deportation, or alternatively for disohargi 
was not obtained by to-day, then tb 
natraral and probable aonsequenoe woul 

be that we should direot the accused to fc 
discharged. 

An affidavit has sinoe been put in by tb 
prosecution but in effect it carries the oas 
no farther. Substantially nothing forth* 


has been done by the prosecatioo. We are 
still without the treaty, bat what is more 
important we are still without any order 
from Government. The order that I have 
made such frequent reference to is that 
contained in sub-section (1), viz. t " When¬ 
ever in a Presidency town the Commis¬ 
sioner of Police or elsewhere the Magistrate 
of the District, considers that the Local 
Government should be moved to issue an 
order under section 3 in respect of any 
foreigner who is within the limits of such 
Presidency town or of the jurisdiction of 
such Magistrate, he may report the oase 
to the Local Government and at the same 
time issue a warrant for the apprehension 
of auoh foreigner." Then sub-section (5) 
provides that:— 

“ Any cffioer who has, in accordance with the* 
provisions of sub 8. (4), ordered a foreigner to be 
detained or released on bis executing a bond shall 
forthwith report the fao* to the Local Government, 
On the receipt oi a report under this enb-eeotioa 
the Local Government shall without delay either 
direot that the foreigner be discharged or make an 
order lor the removal ol soch foreigner in acoord* 
anoe with the provisions of 8. 3 ”, 

Then turning to the main Aot, seotion 3 
provides that:— 

“The Governor General of India in Council may, 
by writing, order any foreigner to remove himself 
from Brilieh Iodia, or to remove himself therefrom 
by a partioolar route to be specified in the order ; 
and any Looal Government may, by writing, make 
the like order with referenoe to any foreigner with¬ 
in the jurisdiction of snob Government." 

It will be seen, therefore, that in this 
olass of oase everything depends upon the 
order of Government. The Commissioner of 
Police has no power to deport anybody 
under this Aot. It is not like oases under 
the Bombay Polioe Aot where a certain 
di8oretion—and a wide discretion—is given 
to the Commissioner of Polioe to deport 
oertain people who are believed to be the 
assooiates of thieves and so on. 

What power then is there to retain 
aoonsed No. 1 any longer in custody, and 
what power is there to impose the con¬ 
ditions of bail on aooueed Nos. 2 and 3 as 
the price of their retaining an ostensible 
liberty ? In my opinion the oase to-day has 
reaohed a point where, without an order 
from Government of deportation under 
seotion 3 of the Aot, any such continued 
detention or any snob oontinued bail is an 
illegal or an improper detention within the 
meaning of seotion 491 (1) (6) 0 f th a 
Criminal Procedure Code, or alternatively 
these particular accused are not being dealt 
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with according to law within the meaning 
of section 491 (1) (a). 

In my judgment it is incumbent on 
Government under section 3-A, sub-sec¬ 
tion (5) of the Foreigners Act, to give their 
orders for the discharge of the foreigner, 
or else for bis removal under sub section (5) 
without delay. I quite recognise that a 
reasonable time must be allowed in such 
oases, and that naturally, owing to the 
conditions under which Government 
Departments mu9t work, one cannot except 
that matters of this sort oan be dealt with 
the same speed as if it was merely a 
case of making an application direot at 
once to some single individual who had 
complete power to dispose of the matter 
there and then. 

But I do feel this strongly. We are 
dealing here with the liberty of the subjeot. 
Shortly stated, this man, accused No. 1. 
has been under arrest and in the custody of 
the Police from September 16 up to to-day. 
That i3 nearly a month. The original 
action taken by the Commissioner of Police 
in not reporting the matter to Government 
forthwith after the arrest was in my opinion 
illegal. That matter was put straight on 
September 23. But even then a whole 
fortnight has elapsed and even still, as I 
have already stated, there is no order 
from Government. 

As far as I can see here, a wrong proce¬ 
dure has been adopted. Toe matter should 
have been investigated first, and the arrest 
made afterwards Then there would have 
been no difficulty in obtaining the orders 
of Government soon after the arrest. But 
it does not rest with the Commissioner to 
deport alleged foreigners under the Foreign¬ 
ers Acts. That i9 a matter for the 
Government and solely for the Govern¬ 
ment. But there the Act, as I have 
explained, puts a restriction on the execu¬ 
tive powers of Government of deportation, 
viz., that *.hey must be exercised without 
delay on the receipt of tne report from the 
Commissioner of Police. 

In my opinion the time that has elapsed 
here does constitute such delay. Further, 
in my opinion, it would be unfair on the 
petitioners to postpone the present hearing 
of this rule nisi any longer. This is the 
third time on which it has oome up for 
hearing. To-day there is no order of 
Government as fo these men’s deportation. 
Aooordingly in my opinion this rule nisi 
ought to be made absolute and all three 
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men discharged from oustody or deten¬ 
tion. 

Under these circumstances it is unneces¬ 
sary for this Court to say anything on the 
point whether these men are foreigners 
within the meaning of the Act. There being, 
in my judgment, a clear ground on which 
this rule should be made absolute I do not 
see the necessity or the desirability of 
embarking on a discussion of a point which 
in my judgment is not neoessary for oar 
decision on the main point of the case, 
which after all is whether these men 
should be set at liberty or whether they 
should any longer be detained in the 
custody of the Police. 

Fawcett, J.:—I agree in making the 
rule absolute on the ground that these 
three persons are being improperly 
detained. Pending the proceedings two of 
them have been released on bail, but in 
effect they are in detention under special 
arrangements for their temporary liberty. 

Tne authority vested in the Commis¬ 
sioner of Police to arrest a person, who he 
thinks is a foreigner, under sub-seotion (1) 
of section 3-A is one that be can, in my 
opinion, exercise by himself, and I do not 
think that his power is restricted to a case 
where he can simultaneously obtain orders 
from Government for the removal of such 
foreigner. But undoubtedly sub-section (5) 
requires that after the Commissioner of 
Polios has reported that he has ordered 
the foreigner to be detained or released on 
bail, the Local Government is to take action 
without delay. Aooordingly when sub¬ 
section <i) of the same section 3-A author¬ 
ises the Commissioner of Polioe to direct 
a foreigner to be detained in custody 
pending the orders of the Looal Government, 
this must obviously be read whb the 
direction in sub-seotion (5) that I have 
already mentioned, requiring these orders 
to be given without delay. That is to say, 
it cannot be contended that the Com¬ 
missioner of Police could direot a foreigner 
to be detained in*oustody for an unreason¬ 
able length of time pending the orders of 
the Local Government, e g., for six months. 

In my opinion the provision of sub- 
sectioa (5) about the orders being given 
without delay is mandatory, and sub-seo¬ 
tion (41 must be read as if the words 
" pending the orders of the Local Govern¬ 
ment ” were qualified by the words “ suoh 
orders being obtained within a reasonable 
time,” for " without delay" means this. 
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I agree with my learned brother that 
the fortnight or more that has expired 
-since the proceedings wbeD these persons 
were re-arrested oa September 23 has 
given ample time for obtaining the orders 
of the Looal Government, and that the 
delay renders the further detention of 
these persons improper. I do not mean 
to lay down any general rule that an order 
must always be obtained within a fortnight 
after the report of the Commissioner of 
Police. But in view of the warning we 
gave and the other oiroumstances, especi¬ 
ally the legitimate doubt that arises 
whether these people are really foreigners, 
it is a case where thi9 Court is justified in 
exercising the powers given it by sec¬ 
tion 491 of the Criminal Procedure Code. 

[As regards the question of costs, the 
-opinion of the Lordships was as follows.] 


Marten, J.:—As regards the question 
of costs, rule 5 of the Appellate Side 
Buies, 1920, provides that “ In disposing 
of any suoh rule, the Court may, in its 
discretion, make an order for the payment 
by one side or the other of the costs of the 
Tule." We think in this case that the 
costs of the rule should be paid by the 
respondent. As regards the mode in which 
these aosts are to be ascertained the appli¬ 
cant appears here by ooansel Mr. Kazi 
Kabiruddin instructed by a High Court 
Pleader Mr. Bhaudarkar. It was suggest¬ 
ed to us that we should make an order that 
the costs be taxed as ou the Original Side. 
I am aware that this isa form of order whioh 
is sometimes made in an appropriate oase 
in certain branches of this Court. But 
speaking generally oosts on the Original 
Side are matters between solioitor and 
olient and are not between pleader and 
client, Consequently I do not think it 
would be proper io this present ca 9 e to 
direct the oosts to be taxed as on the 
Original Side. 


On the other hand there is a suggestic 
by the Government Pleader that the pet 
troners should be oontenb with Rs. 30 f< 
the whole of these hearings, and that the 
are not to be allowed even the oosts . 
their counsel. This contention appears I 
me to he wrong. The Grown appeared bei 
by the Advooafce-General and the Goveri 

“^ le l er, . and - in my °P iDi0D ' h *vi E 

regard to the imporbanoe and to the difl 
•oulby of the ease it was quite right an 
proper that the petitioners should wish I 


have ooun3el to oppose the Advocate- 
General. 

Under these circumstances, wd-think tbe 
proper order will be to direct the Registrar 
to assess the petitioners’ oosts of this rule, 
and that in doing so he do allow reasonable 
costs of counsel and also reasonable coats 
of the affidavits which have been filed in 
support of the applications. Th9 costs as 
so assessed to be paid by the respondent. 

Fawoett, J.:—I concur. 

Rule made absolute. 
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Narayan Anant Desai— Accused-Appli¬ 
cant 

v. 

Emperor— Opposite Party. 

Crim. App. for Rev. No. 217 of 
1924, deoided on 18th September, 1924, 
against oonviotion and sentence passed by 
Ag. Fourth Presy. Magistrate, Bombay. 

(a) Factories Act (XU of 1911), 8. 18 (2)-Pro¬ 
cedure as to service of notice or order should be 
strictly followed—Mtre knowledge is not enough — 
Visit note by Inspector is not an order. 

The numerous provisions in tbe Prooedure Coda 
forservioe of notices or orders are intended to make 
it oertain that a particular ptooess or an order of 
the Court is brought to the epeoifio notice of the 
individual affected. A mere knowledge that pro¬ 
ceedings may bo instituted or something ol that 
sort is not sufficient to take v tbe ptaoe of tbe 
imperative direotiona in the Code as to eot vice on the 
aotual individual. Tbe words in 8. 18 (9) “ serve 
on the manager an order in writing” mean that 
suoh an order as is referred to in Form 0 should be 
served definitely on the manager ol the faotory: 
aod that it should speoily exactly what measures 
the manager is to taka in order to remove the 
danger. Bute mere Dote of a visit is not such an 
order as is oontsmplated therein. [P. 146, 0. 1.] 

(b) Factories Act (XII of 1911)—Position both 
of employee and employers should 6e looked to. 

Faotory Aots should be properly enforoed for tbe 
protection ol workmen but on tbe other hand odo 
must also boar in mind that tbo employer’s posi¬ 
tion has to be considered too. It may be that 
without any negligenoo on their part defeots will 
exist in their faoicneB, but if they are to be pro¬ 
ceeded agamet in a Criminal Court lor alleged 
negligenoe. then it would seem only (air that the 

fP iVr; 9 n 0U o d b S£ # \ f, J brou «ht home to them. 

A.Q. Desai —for the Aooueed. 

S. S, Patkar —for the CrowD. 

Marten, J.: —In this oaBe it ia now 
oommon ground that the aooused is oharged 
aua convioted solely under seottous 41 fo) 
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and 18 (2) of the Indian Factories Act, 
1911. Section 41 (g) provides for the oase 
where any order of an Inapeotor (inter 
alia) under seotion 18 is not complied 
with. Then section 18 (2) runs: 

11 If in any factory there is any other part of the* 
machinery or mill gearing whioh may in the opin¬ 
ion of the Iospeotor be daogeroas if left unfenoed, 
the Inspector may serve on the manager of the 
factory ao order io writing, specifying the measures 
which he oonsiders neoessary for fenaing suoh 
part in order to remove the danger, and requiring 
him to carry them out before a epeoified date." 

Why I lay stress on the particular sec¬ 
tions under which the accused is now 
charged and convicted is, that the original 
application of February 27, 1924, by the 
Inspector of Factories, asked for a sum¬ 
mons under section 41 ( f) for breach of 
section 18 3) of the Act. Then the sum¬ 
mons that was actually served on the res¬ 
pondent, and which we have seen, is under 
section 41 (/) for breaoh of section 19 (2). 
The summons was clearly wrong because 
section 41 (f) does not apply to sub- 
seotion (2) of section 18 at all. 

Then as regards the original application 
made by the Iospeotor of Factories, 
section 18 (3) applies to a different matter 
altogether, viz., that " all fencing must bo 
constantly maintained." But the allegation 
here is not that the fencing was not 
maintained, but that it was not put up at 
all. So that also was a mistake. Similarly 
to avoid any misunderstanding, I wish to 
make it perfectly clear that the charge is 
not under section 18 (l) (c) which pro¬ 
vides that " Every part of the maohinery 
and electrical fittings including live wires 
and switohes whioh the Local Government 
may by rule require to he kept fenced shall 
be securely fenced.” It is admitted by the 
Government Pleader that that sub-seotion 
does not apply here. 

That being so, we are left with sec¬ 
tion 1G (2), and the 3hort point for our 
deoision is this: Did the Inspector 3erve on 
the manager of the factory an order io 
writing specifying the measures for protec¬ 
tion whioh the manager of the factory was 
to carry out? Now the actual document 
relied on by the prosecution as being such 
an order is a note made by the Inspector 
of Factories, Mr. Johnstone, on July 30, 
1923, in what is called the " Inspection 
Book ” which has to be kept under the 
rules. It runs: "Visited. The manager 
has agreed to visit the Wolverhampton 
Works and to see the press guards in 
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operation. Similar guards or guards 
automatic in operation whioh will prevent 
an acoident similar to the one to Ram Singh 
to be fitted within five months.” 

I should explain that the Wolverhampton 
Works here have nothing whatever to do 
with any works at Wolverhampton in 
England, but are some local works of that 
name in Bombay. Similarly the aooident 
to Ram Singh was an aooident in this 
faotory of tbe accused whioh had happened 
prior to the visit of the Inspector. 

I should also have explained at the 
outset that this faotory is a metal stamping 
press, and though there is no express 
evidenoe on the point, the Government 
Pleader has explained to us that the 
machinery in question consists of a vertioal 
rod going up and down into a cup whioh is 
fed by the workman with the objeot of 
stamping the artiole as the rod goes up and 
down. Consequently if tbe workman 
makes a mistake and does not withdraw 
his band in time, it may be crushed. The 
automatic guards referred to by the 
Inspector were intended to be of such a 
nature that they would prevent suoh an 
acoident happening to the workman. 
Nothing turns on that, and I only mention 
it to show what were the surrounding: 
ciroumstanoes. 

Now under the Aot there are some other 
material sections. Section 37 provides for 
rules being .made by Government. Then 
if one turns to the rules framed under the 
Aot, viz., the Faotorie3 Amended Rules, 
Bombay, 1923, it will be found that under 
rule 4 the manager has to maintain an 
iuspeotion book. Under rule 5 the Inspec¬ 
tor at each inspection bas to satisfy himself 
of oertain things. Then after the first 
aeatonoe in sub rule (c) there is the 
following provision, viz. " A uote of all 
defects or illegalities discovered together 
with orders for their remedy or removal 
passed by him under the Act or these 
Rules shall then be prepared in triplicate. 
One copy shall be entered in the inspection 
book. Io confirmation of suoh orders the 
Inspector shall subsequently send to the 
occupier or manager a note of all defeots 
and illegalities disooverod in Form 0 and a 
copy of tbe said list shall be sent, at the 
same time, to tbe District Magistrate 
concerned, and to the authority to whom 
the Inspector is subordinate. ” 

Then if one turns to Form 0 one finds 
that it is a formal notioe whioh runs as- 
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follows: "Upon a recant inspection of 
your factory it was found, to the extent 
indicated below, that certain provisions of 
the above Aot and Rules were not being 
carried out. I, therefore, request that the 
neoessary steps be taken at once to 
oomply with the law.” 

Then there is one other section wbiob I 
should refer to, viz., seotion 50, 83 to the 
right of appeal. It enacts that "any person 
on whom an ordor under...seotion 18 
has beeD served may, within fourteen 
days from the date of service of the order, 
appeal against such order to the Local 
Government or to 9uch authority as it 
may appoint in this behalf, who may 
oonfirm, modify or reverse any suoh 
order. ” 


Then sub-9eotion (3) provides that in 
the oase of suoh an appeal, the appellate 
authority may, and if so requested by the 
appellant shall, hear the appeal with the 
aid of two assessors. So that section as 
to appeals lays stress on the date of the 
service of the order. 

Now the servioe of an order or notioe is 


a well-understood expression in our lav 
Courts, and wo have numerous provision 
in the Procedure Code for servioe of notice 
or orders. They are intended to make i 
oertain that a particular process or ai 
order of the Court is brought to the speciti 
notioe of the individual affected. Acoord 
ingly a mere knowledge that proceeding 
may be instituted or something of that sor 
is not sufficient to take the place of tbi 
imperative directions in our Code as t< 
service on the aotual individual. To taki 
one instance. One knows that in oivi 
proceedings for contempt of Court one o 
the essential points is that the initia 
prooesa for committal or attachment shoulc 
be served personally on the respondents 
The same applies with equal force tc 
anything in the nature of criminal or penal 
proceedings. 

Here in my opinion the fair meaning ol 
the words in section 18 (2) ** serve on the 
manager an order in writing’ 1 is that suoh 

shonlA K . a8 18 J referred t0 Form 0 

ger o th° ft defi ° iteIy 0D fche 

ger of tho faobory: and that it should 

i8 P tot y ak^ 0tly ? hafcmQa9ures the manager 

Then fu a ° rd0r 10 r0mo ™ tbs danger 
Then if the manager disobeys that order’ 

he does so at his neril T,’ 
M95 B/19 & ao 


to the order. But a mere note of 
a visit like the one here whioh begins by 
saying that the manager has agreed to 
visit certain works, can hardly be 9aid to 
be an order, at any rate not the first part 
of it. And one can well understand that 
if every thing that the Inspector obooses 
to write in an iuspection book is necessarily 
to be taken as an order against wbioh the 
factory owner must appeal within fourteen 
days to the Local Government, then a 
considerable amount of trouble and confu¬ 
sion may be caused. I think seotion 18 (2) 
contemplates that the Inspector is to make 
up bis mind definitely wbat is tbe order 
which he requires to be oarried out under 
this Aot, and for breach of whioh he will 
prosecute tbe factory owner or manager 
under the Act, aod that equally definite 
notice i9 to be given to tbe latter. 

In my opinion bhere was no service of 
any order in writing by the Inspector in 
the present case within tbe meaning of 
seotion 18 (2). Merely writing that note 
in that book was not contemplated by tho 
Act as sufficient. And I think the mere 
fact that tbe manager was aware of what 
the Inspector wanted him to do is not, in 
my opinion, a sufficient compliance with 
the speoifio requirements of this penal Aot. 
It is not suggested that there was any 
service by registered post under rule 69. 

I may add that no explanation has been 
given to us why originally the Inspector 
charged the accused under a different 
section, and not under eeotion 18 (2) at all. 
It is said this was a mistake, bub ib was a 
on nous mistake for the authorities to make 
in launching orimical proceedings or semi- 
onmmal proceedings against tbe aooused. 
if they really thought that any suoh orders 
in writing bad been made and served on 
the manager. 


-uuuru.ug.y in my opinion tbe decision 
of the learned Magistrate was wrong, and 
1 would accordingly set aside the conviction 
and sentence and direot the fine if paid to 
be refunded. 


fKfl “ * aiu ,u, *y alive to 

the great importance of Factory Acts 

being properly enforced for the protection 

of workmen, and I have no doubt that in 

hnniV^i Partl0 ° Iarlyneo099ary that their, 
beneficia 1 provisions should be oarried out. 

On the other hand one must also beat 

to T?* 6ha ‘ ^ the «amployera' position has 
^ be ordered too. It may be bhat 
without any negligence on their part 


146 Bombay 


NARAYAN V. EMPEROR (Fawcett, J.) 


1826 


defects will exist in their factories, but if 
they are to be proceeded against in a 
Criminal Court for alleged negligence, then 
it would seem only fair that the matter 
should be olearly brought home to them. 
That I have no doubt is the reason why 
the legislature has distinctly specified what 
the Inspector hasto do under seotion 18 (2) 
and also under rule 5 (c) and Form 0. 
Whether the particular acoused in the 
present oase was negligent or not does not 
oonoorn this question of general principle 
on the construction of the Act. 

I am glad to add that the accused’s 
counsel has been able to tell us that our 
deoision in no way affects the order of 
compensation which was passed by the 
learned Magistrate, viz., Rs. 200. His 
client, he says, will pay double that 
amount to the injured workman. His 
reason for appealing to us has not been to 
evade payment of any fair compensation, 
but to avoid a conviotion under the Indian 
Factories Act. 

Fawcett, J.It may be notioed that in 
every case of an order of an Inspector that 
is covered by clause f <j ) of section 41, the 
seotion authorizing the order requires the 
Inspector to serve on the manager of the 
factory a notice of his requisitions. The 
same condition is also laid down in soo- 
tion 8-A, whiob is not a section speoified in 
clause (g) of sectiou 41. This clause (g), 
as printed in the compilation handed to 
us, mentions section 19-B, but that is a 
mistake for section 19-A, whioh has been 
corrected by Aot XI of 1923. 

The legislature obviously lays stress on 
this service of a notice, and there cannot, 
in mv opinion, be a punishable breaoh of 
an order under any of these particular 
seotions unless the condition precedent 
mentioned in those sections is complied 
with, that is to say, that the requisite 
notice has been served on the manager of 
the faotory. That is in aocordanoe with 
the ordinary rule of ooostruing penal 
statutes. 

In regard to what is ordinarily con¬ 
templated by the service of a notice, I may 
refer to theprovisions of the Indian Income 
Tax Aot, 1886. That is an Aot whioh 
allowed the Coileotor to serve notioes on 
certain persons. For instanoo, seotions 12 
and 13 say that the Coileotor shall oause a 
notice to be served on either the company 
or the person concerned, and provision is 
made that in oase of suoh person failing to 


comply with the provisions of those 
sections, he can be punished under 
seotion 34. But the Act oontains a section, 
viz., seotion 46, as to servioe of notices, and 
the main provision is seotion 46 (1); 
“ A notice under this Act may be served 
on the person therein named either 
by a prepaid letter addressed to the person 
and registered under Part III of the Indian 
Post Office Act, 1866, or by the delivery or 
tender to him of a copy of the Dotice." 
Then follow certain provisions in regard to 
presumption of posting, eto., whioh I need 
not specify. 

Then in the General Clauses, Aot 1897, 
we have section 27 which is a seotion deal¬ 
ing with the manner of service by post. It 
provides that if you properly address, 
prepay and post a notice by registered post, 
then the presumption is that servioe 
has been effeoted. Consequently in later 
Act3, forinstanoe, the Indian Income Tax 
Aot, VII of 1918, the provision in 
seotion 46 as to servioe of notices merely 
required that a notice or requisition under 
this Act may be served on the person 
therein named either by post or by the deli¬ 
very or tender to him of a copy of the 
notice or requistion in the manner pro¬ 
vided by the Code of Civil Proeedure, 1908, 
for the service of summons.’’ 

A similar provision will be found in 
section 63 of the last Income Tax Aot of 
1922. So that it is obvious that there is a 
reoognised degree of formality io regard to 
service of notioes, and this is olearly provid¬ 
ed for by the rules, especially rule 5 (c), 
rule 69 and Form 0 of the forms attached 
to the rules. The Aot itself also in seo¬ 
tions 41 and 53 shows the necessity for 
care as to proper service of a notice. 

I think, therefore, that the conviotion of 
the petitioner under clause <b) of seotion 41 
of the Indian Factories Aot, 1911, cannot 
be sustained, and 1 concur in the order 
proposed by my learned brother. 

Rule made absolute. 
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Marten and Fawcett, jj. 

Mahomed Boshan —Accused-Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 373 ol 1924, deaid- 
• ed on 24th September, 1924, from oon- 
viotion and sentence passed by Addl. Pre¬ 
sidency Magistrate, Bombay. 

Crim. Pro, Code, S. 36'! M) and (-2 )—Strict 
compliance is necessary even where [he accused is 
to be sent to Dharwar Juvenile Jail. 

A Magistrate mas’, comply with tbe provisions 
ol 8. 862 II) aad (2) where, he denis with a case 
nnder 8. 457 read with 8. 511, I.P.C., and passes 
a sentenoe or one year's rigorous imprisonment 
though the sentenoe is to be served in the Dharwar 
Juvenile Jail. [P. 117, C. 1 ] 

Accased was not represented. 

S. S. Patkar —for the Crown. 

Fawcett, J. —This is an apoeal against 
• a oonviction under section 457, read with 
section 511, Indian Penal Code, by 
the Additional Presidency Magistrate, 
Mr. Thaoker, who sentenced the appellant 
to one year’s imprisonment. In the appeal 
it is alleged that the appellant was daooyed 
by a stranger to the place where he was 
arrested and wrongly accused of house¬ 
breaking and theft. 

There is no record of the statements of 
the witnesses at tbe trial. Their names 
only are given, with an indication that they 
gave evidenoe and were oross-examined. 
The Magistrate has thus failed to comply 
with the provisions of sub-sections (1) and 
(2) of seotion 362, read wish seotion 411, 

Sr Pr006 ^ re Oode - sentenoe 

UP ° D appel,aQfe ox °O 0 dQd six 

l0 " n , 0d Magistrate was asked why 

rlln1r 0 °? ? ad not . b80Q e ro party reoorded as 

dnra 8 fu° Q 362 ' 0ritniDaI Pco ™- 

dure Code, and his explanation is that he 

was misled by the analogy of sending 
J? , 0 ° f J 0Qder910 Reformatory loetitu? 

that the Y6a ? ° r mora int0 linking 

Ju“ann.T.n" e 01 * b °*> «>■ Dharwar 
uuvenue Jail ib not atriotlv snealrino „ 

treated it ae 


explanation is not quite satisfactory be¬ 
cause obviously the very description of 
the Dharwar Juvenile Jail as a jail, 
and the faot that a sentence of imprison¬ 
ment has to be passed, clearly distin¬ 
guishes the case from one in which a 
sentenoe of detention in a Reformaborv is 
passed under tbe Reformatory Sohools Act. 
It may also be pointed out to the learned 
Magistrate that even in oases falling under 
sob-section 14) of section 362. the discretion 
which is allowed to a Presidency Magistrate 
not to record any evidence should be 
exercised reasonably, as has been pointed 
out by this Court in Emperor y. Baris* 
chandra Talcherkar (1). 

I make this remark, because in several 
cases, I have noticed that this Presidency 
Magistrate doss not follow the example 
o other Presidency Magistrates, who give 
at east a general indication of the nature 
of the evidence of the witnesses regarding 
any senoug crime not falling under the des 
or.ption of an ordinary “morning oase ” 

In the present instance, in our opinion 
there has been a serious irregularity i D the 
Magistrate failing to comply with the pro- 

Grirnin (U of section 362, 

Criminal Procedure Code. This irregular- I 

Ity obviously prejudices the accused? as we 

cannot consider the appeal on its merits 

00 kQ °"ledge of the exact J£Z 
tions that were made in evidence, nor of 
the exact reasons od which fcha \f 0 „: *. 
b«ed hi, c OD7iotion , 

000.8,00, a failure ol juotioa, whiol.pZ.nta 
the irregularity being waived 063 

‘i°o 537. Cricaio., Procedurfcodl" ^ 
Ihe learned Government Pleader 
has appeared at the direction of the (W 
does not dispute that under the . ourt * 
stanoes of the case an Iff 
is the proper one to be made ‘ 

who h., already oxpreaacd ao ooil ““ S 

P Jd 8 ,oc y t0 M a^“?af S bV ^ ° hia ' 

future ll » iaarcad MaeUtrlte wSf 
Dly more striotly with the 

oooHoo 362, Criminal Procedure S” 
th.l taStewJ More u, oo“he°°' y 

(1) ,1907) 10 
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judgment, are so soanty that it is impos- 
sible to obeck any detail whatever in con¬ 
nection with the offence, or even to know 
what it was exactly that the aooused did 
which led to this charge against him of an 
attempt to commit house-breaking by 
night. 

Re-trial ordered. 
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Shah, ag. c.j. and Fawcett, j. 

Girjabai Shivieorao Vinchurkar — 
Defendant-Appellant 

v. 

Narayan Rao Ganpatrao Vinchurkar — 
Plaintiff-Respondent. 

F. A. No. 37 of 1923, decided on 8th 
August, 1924, from the decision of the 
First Class Sub-Judge, Nasik, in Suit 
No. 218 of 1921. 

Pensions Act, S■ 4—Cov:rs cash allowance in 
commutation of kulb*rni services. 

Sait by oae co-eharer for his share of oasb 
allowance in commutation of kulkarni services 
received by another co sharer caonot be maintain¬ 
ed without certificate from Collector. [P. 149. 
0 . 1 .] 

G. N. Thakor and V. D. Limaye —for the 
Appellant. 

D. R■ Patvardhan —for the Respondent. 

FACTS :—A partition was made between 
three brothers in 1869. In that partition 
certain properties consisting of inami and 
mirasi land and patelki and vatani lands 
and oaeh allowances were kept joint and 
left under the management of the eldest 
brother. He was to colleot the income of 
these and to divide it in equal shares 
between the brothers. The brothers con¬ 
firmed this arrangement in 1897 when 
they again agreed that the property kept 
joint in previous partition should be 
enjoyed aB till then until aotual partition 
was made. The death of the eldest 
brother took place in 1889 and the death 
of bis adopted son who succeeded him took 
place in November, 1918. Upon this his 
widow.who is the defendant in the present 
case succeeded to the management of the 
property. In the year 1914 one of the 
three brothers who were parties to the 
partition arrangements filed a suit to 
recover his share in the income of the 
properties but the suit was compromised. 
In July 1921 his son the present plaintiff 
filed the present suit for his share in the 


income of the individual properties which 
included amounts of Kulkarni commuta¬ 
tion of certain villages and rusum reoeived 
from the Taluka treasury. The defence 
to the suit was that so far as the cash 
allowances were concerned the suit was 
not maintainable under seotion 4 of the 
Pensions Act and that the whole olaim was 
barred by limitation. 

Shah, A C.J. :—[His Lordship after 
stating facts and discussing evidence, referred 
to the contention that a certificate under 
seotion 4 of the Pensions Act was neces¬ 
sary for the maintenance of the suit and 
observed:—) 

There are no doubt conflicting considera¬ 
tions, one favourable to the contention 
and the other against it. In the present 
case, it is urged on behalf of the respondent 
that really in virtue of the two arrange¬ 
ments, one in 1869 and the other in 1897, 
the defendant must be taken to be in the - 
position of a person who, as soon as the' 
money wa3 received, held the money for 
the other sharers so far as those sharers 
were concerned and that the money then 
ceased to De a grant from the Govornment. 
The decisions bearing on this point whioh' 
have been referred to are Damodar v. 
Satyabhamabai (1) on the one hand, and 
Raghavendra Ayyaji v. Gururao Ragha- 
veiidra (2) on the other. Looking at the 
point for the moment, apart from the 
decisions, it is difficult to say that the suit, 
so far as these four items are concerned, 
does not relate to the grant cf money by 
the British Government within the mean¬ 
ing of seotion 4. It is true that there was 
an arrangement between the parties, 
whereby the defendant’s husband was to 
.receive the money and then distribute it 
among the sharers according to their 
respective shares. But that by itself does 
not afford a sufficient basis for holding that 
the suit does not relate to those four items. 
The judgment of Chandavarkar, J., in 
Damodar v. Satyabhamabai (1) in whioh 
the earlier decisions on this point have 
been referred to, is very dear on this point, 
and, though there are observations to the 
oontrary in Raghavtndra v. Gururao 
Raghavendra (2) I think that the conten¬ 
tion of the defendant on this point must 
be allowed. It is true that the seotion must 
be striotly construed ; but we oannot ignore 

(1) (1907) 31 Bom. 512 = 9 Bora. L.B. 889. 

(SJ (1913) 87 Bom. 442=19 I.C. 882 = 16 Bom. !».- 
R. 362. 
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vihe plain meaning of the words used. This 
oonolasion neoessitafces giving time to the 
plaintiff to produce the necessary certificate. 
'Bnt it would not be necessary in any way 
under the circumstances of this caae to 
delay the further proceedings in this suit. 
There is at present only a preliminary 
decree for taking accounts, and it can be 
provided in the deoree of this Court that 
after the aocounts are taken, before any 
deoree in respect of these four items is 
passed, the plaintiff must produce the 
neoessary certificate under the Pensions 
Aot, and, if he fails to do so, he cannot get 
any relief in respect of these items. 

The next point relates to limitation. As 
regards that question the learned Judge has 
overruled that plea on the ground that the 
• suit would be governed either by Art. 120, 
i n whioh case the period of six years would 
apply or artiole 89 in which case no doubt 
the period would be three years; but it 
would run from the termination of the 
agenoy or from the date of the refusal 
to render aocounts. In the present case 
it is not suggested that there was any 


demand and rofusal to render acoounts, 
and preferably it seems to me that 
article 89 would apply having regard to 
•the terms of the agreement between the 
parties. It may be said, however, that 
when Sbivdeorao died in 1918, the arrange- 
•ment of 1897 oame to an ond. Without 
expressing any opinion as to whether or not 
in virtuo of that very arrangement 
:'8hivdeorao's widow was in the position of 
an agent within the meaning of artiole 89, as 
the suit is brought within three years from 
Shivdeorao’s death, it is clearly not barred. 

It has been urged further in connection 
with this point, that as after 1890 there 
has bean no rendering of acoounts and no 
payments made by the defendant in respect 
-of those items, the plaintiff's right to recover 
those items is extinguished. In the first 
>p ace, though this point ig mentioned in the 
plaint, no issue as to exclusion to the know¬ 
ledge of the co-sharer for over twelve years 
irom enjoyment of certain immoveable pro¬ 
perty was raised. It is assumed by the 
defendant for the proposes of this argument 

ml h6 u Bab3 shou,d be Seated as 

immoveable property, and it is urged that 

This minh th0 n PUintiff is 0xtia sai8hed. 

• differ^* 6 ir° Qld , r .. 0quire iaV0Bt 'gatioQ on 
d {* r ? ab * ine " altogether, and without 
Rowing the plaintiff a farther opportunity 
adduce evidenoe on the point, it could 


not possibly be decided as desired by the 
defendant. There is no reason why such 
farther opportunity should be allowed, and 
having regard to the faots ia the case, it 
seems to me that the point is without any 
substance. I have already referred to the 
various suits.in whioh therighb was asserted 
by one branch or the other and either 
allowed by the Court or compromised by 
the parties. Under the circumstances it 
would be difficult to hold that there has 
been exclusion. The letter written by the 
defendants' Kulmukbyar on July 26. 1920 
to the present plaintiff is sufficient to nega¬ 
tive the suggestion of such exclusion. 

The next question relates to the merits 
of the plaintiff’s claim. As regards item 12 
the lower Court has disallowed the plaint¬ 
iff's olaim as it was admitted by the plain¬ 
tiff’s father in au earlier proceeding that he 
had given up claim to that item. In spite 
of the contention of the respondent against 
this conclusion, it is dear it must be accept¬ 
ed. The admission of the plaintiff’s father 
is unequivocal, and there is no reason why 
the decree on this point should be altered. 
Apart from that the learned Judge has 
considered in his judgment the different 
items in respect of whioh various arguments 
were urged, and has oome to the conclusion 
on a consideration of the two documents, 
Exhibits 48 and 92, that all these Babs 
really belonged to the family, and that all 
the members of the family were interested 
therein. The wording of the letter written 
by the defendant’s Kulmukbtyar in July, 
1920, affords corroboration of the plaintiff’s 
olaim : and indeed in the evidence of the 
defendant’s Kulmukhtyar, it has been praa- 
bioally admitted that all the suit Bab 9 are 
the private properties of the Vinohurkar 
family, that they are their anoostral proper¬ 
ties, and that they belonged to three 
brothers Ragunatharao, Krishnarao and 
Madbavrao. It i 8 urged on behalf of the 
defendant, as against the statement of his 
own Kulmukhtyar, that that was a mis¬ 
taken statement as the witness was speak¬ 
ing without reference to the aooount books. 
That does not appear to me to afford suffi¬ 
cient ground for nob aooepting the state¬ 
ment of the witness. It is hardly neoes¬ 
sary to deal with all these Babs separately, 
It seems to me that in spite of the conten¬ 
tions urged before us on behalf of the 
defendant, the oonolasion of the trial Court 
on the point must be aooepted. I only deaira 
to add with reference to this point that 



150 Bombay 

theae Baba are of such a nature that it is 
possible that some of them may be found 
to be non-existent od taking accounts, 
or they may have existed only for a time 
during the period in respect of which the 
accounts are to be taken. That however 
will be taken into consideration when the 
accounts are taken. All that we decide 
now is that any items in respect of these 
Babs, if received by the defendant, should 
be accounted for. 

In the result, therefore, I would confirm 
the decree of the trial Court, subjeot to the 
reservation that on taking accounts no 
decree in respect of anything payable in 
respect of items 14, 19, 26 and 33 should 
be passed in favour of the plaintiff, unless 
he produces the necessary certificate under 
the Pensions Act before that time. 

The appellant to pay the costs of the 
respondent in this appeal. The cross- 
objections are dismissed with costs. 

Fawcett, J.:—I concur in the judg¬ 
ments just delivered. With regard to the 
objection raised under the Pensions Act, 
the terms of section 4 of that Aot are very 
wide, and in view of the ruling of this 
Court in Damodar v. Satyabhama Bai (1) 
and similar rulings such as Babaji Bari v. 
Rajaram Ballal 1 3). I do not think we can 
possibly say that this suit, so far a3 it 
relates to the four items 14, 19, 26 and 33, 
does not fall under section 4. 

In regard to the points of limitation 
which have been urged, the first question 
to consider is the nature of the relations 
between the plaintiff and the defendant. 
So far as the defendant, as the eldest 
representative of the family, collects the 
whole revenue, of which the three brothers 
were tenants-in-common there clearly, in 
my opinion, is a relationship of principal 
and agent, the defendant being the agent 
of the plaintiff in respect of tbe recovery of 
the particular portion of that revenue, in 
regard to which be has a one-third share, 
and if that is the case, then article 89 of 
the Indian Limitation Aot, and not arti¬ 
cle 62, is the proper article to apply. In 
support of that I may refer to the ruling of 
this Court in Gapu v. Zipru (4). But 
supposing that tbe relationship of principal 
and agent was broken by tbe arrangement 
of 1897, under whioh the plaintiff's father 
and the defendant's husband Sbivdevrao 

(3) (1875) 1 Bom. 75. 

(4) (1921) 45 Bom. 818 = 59 I.C. 357 = 22 .Born. 

L.R. 1289. 
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agreed that the plantiff might collect his 
share of certain items of revenue direot 
then, if in contravention of that arrange-' 
ment the defendant has collected the 
revenue that the plaintiff might have col¬ 
lected on his own account, the relationship 
becomes one of the defendant being a 
constructive trustee under section 94 of the 
Indian Trusts Act. Tbe defendant in that 
case would be practically in tbe position of 
a trustee de son.tort by intermeddling and 
collecting this revenue ; and her obligation 
to account still remains under section 94 
of the Indian Trusts Act. It is not open to 
her to say that she is a mere trespasser, and 
therefore not liable to account. In support 
of that I may refer to Dhanpat Singh 
Khettry v. Mohesh Nath Tewari (5). If in 
regard to certain items of the revenue the 
relationship is that of a trustee and cestui 
qut trust, then the right article to apply 
would, it seems to me be article 120 and not 
article 62. Here, again, I may refer to ruling 
in cases similar to this, Muhammad Habi- 
buliah Khan v. Safdar Husain Khan (6) 
and Subba Rao v. Rama Rao (7). But in my 
opinion it does not necessarily follow that 
tbe relationship of principal and agent, that 
was originally between the parties was 
broken by the arrangement of 1897. There 
is a presumption of the continuance of tbe 
former relationship of principal and agent, 
and before we can conclude that that 
relationship has been broken, some more 
defioite acts than the mere passing of this 
agreement of 1897 are necessary. The 
actual facts are consistent with the 
continuation of the previous relationship 
by tbe mutual consent, no real effect having 
been given to the agreement of 1897, so 
far as it intended to alter the previous 
arrangement. Accordingly I hold that 
article 89 of tbe Indian Limitation Act is 
tbe proper article to apply to this suit, and 
I understand it has been so applied by this 
Court in previous litigation between 
Sbivdevrao and the representatives of the 
second branch of tbe family. That 
being so, the claim is not barred, and even 
if article 120 is applied it would only 
knock off about one year. 

I do not think there is any substance in 
Mr. Thakor's main contention that there 


(6) (1920)24 C. W.N. 752 = 67 1. C. 805. 

(6) (1884) 7 All. 25 = (1684) A.W.N. 219. 

(7) (1916) 40 Mad. 291-80 M.L.J. 341-19 M.L. 

T. 134 = 32 I.C. 899 = 3 L.W. 192-(1916)> 
1 M.W.N. 188. 
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had boon oxolusion of the plaintiff, which 
would bar his claim altogether. It seems 
quite clear that there have been prior 
olaims of this nature, and the defendant’s 
Kulmukhtyar in bi9 evidence admitted 
that some of these olaims have been 
successful. For instance, with regard to 
the suit of 1906, he say3 that a decree was 
passed in bis favour by arbitrators ; in 
regard to this suit of 1914 there was a 
compromise, no doubt for a small sum, 
but still it goes against the theory of 
exclusion, and, as I have already said, the 
defendant cannot take advantage of the 
arrangement of 1897 and say 9he is not 
liable to account, if as a matter of fact 
she acts against that arrangement and 
herself collects the whole revenue. 

Decree confirmed . 

1926 Bombay 161 (1). 

Marten and Fawcett, jj. 

Qafur Baud Saheb t In re. 
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the same point arose, and where it was held 
that, having regard to the amending Act, 
the sanction purported to be there given 
was illegal and that no Court could take 
any cognizance of it. It does not appear 
that there tbe above section of the General 
Clauses Act was referred to, and it appears 
to have been conceded that tbe Magistrate 
had do jurisdiction to make the order wbiob 
he did in that particular case. 

Tne order we make is that we quash the 
direction granting sanction to proaeoute the 
appellants, and direct tbe withdrawal of tbe 
complaint, which we understand has been 
presented in accordance with tbe sanction 
which tbe learned Sessions Judge purported 
to give. Speaking for myself, I prefer to 
adopt tbe course which Mr. Justice Greavea 
took in Baldeo Misscr's case and to say 
nothing as to any alternative course whioh 
may be still open to the learned Sessions 
Judge with reference to this alleged perjury. 
Fawcett, J.I ooncur. 

Appeal allowed. 


Criminal Appeal No. 393 of 1924, 
decided on 10th Ootober, 1924, against an 
order of the Sessions Judge, Ratnagiri. 

Grim , Pro. Code {amended Act XVIII of 19X3)t 
S. 795—Sanction granted alltr new Code came 
into operation is • lltgal. 

A s^ootion to proseoate lor perjury granted 
alter lev September, 1923, i.e,, when the now 
Oode (Aofc XVUI ol 1923) mine ioto force ia illegal, 
(1924 Oal. 826, Foil i) [P. 161, 0. 2 .] 

0. B. Chitale —for tbe Aooused. 


Marten, J.In this appeal the learnei 
Sessions Judge appears to have made i 
slip in granting sanction to proseoute thi 
appellants for perjury under tbe old prooe 
dure and in overlooking the oircumetanoi 
that under eeotion 476 of the Crimina 
Procedure Code a different procedure ough 
now to be followed. The amended Crimina 
Procedure Oode oameiuto foroe on Septem 
bar 1, 1928. The above sanction wai 
given long afterwards, viz., on June 30th 
1924. It would further appear that ever 
the first application for sanotion was no 
made until September 10th, 1923. Bo thi 
provisions of seotion 6 of the Genera 
Ulauses Aot, to whioh my learned brothc 

, drawn the attention of counsel, coul< 
in no way apply. 

h »Y° been _ wferred by oounsel t, 
BMto Mister v, Deputy Inspector-Genera 
o/ Police, O.I.D., Bengal (1 ) where preoieel; 

* U) IBM Oil, 826*51 Oal. 663, " 
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Shah, Ag. c.j. and Kincaid, j. 

Narsvigji Mehramansanji —Appellant. 

v. 

Bai Achrat —Respondent. 

Appeal from Order No. 57 of 1923, 
deoided on 21st August, 1924, against the 
Orcer of tbe Distriot Judge, Abmedabad, 
in Appeal No. 281 of 1921, 

Bombay Land Revenue Code , S. 722—Civil suit 
lie* from decision of Survey Officer on a title 
dispute . 

Deoieion ol a Settlement Oflioer regarding tbo 
title to certain area is open to ohallengo in a sub¬ 
sequent civil suit where tbe dispute did not involve 
any question as to boundaries. [P. J52, C. 2,] 

5. V. Divatia —for the Appellant. 

Dhirajlal Thakorc and M.K . Thakore — 
for the Respondents. 

Shah, A.C.J.:—Thi9 has been rather 
an unfortunate litigation as it commenced 
in 1914, and in 1924 we are hearing this 
appeal from an order remanding the suit 
for retrial on the merits. 

The plaintiffs claimed to be the owners 
of certain lands described in the sohedule 
to the plaint as belonging to the estate of 
Kankapura while the defendants who 
represent the estate of Dehvan contended 
that the suit was not maintainable as the 
Assistant Survey Settlement Offioer had 
deoided the questions, and that the lands 
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belonged to the Debvan estate. On these 
pleadings two issues were framed in the 
trial Court:— 

(1) Is the suit for alteration of the 
deoision of the Assistant Survey Settlement 
Officer as regards Debvan and Kankapura 
unmaintainable ? 

The finding was that it was not main¬ 
tainable. 

(41 Do the lands described in schedule 
A annexed to the plaint form part of the 
village of Kankapura and as suoh belong to 
the plaintiffs? 

The finding was “ if necessary I would 
hold in the negative. ” 

On these findings the learned Assistant 
Judge dismissed the plaintiffs' suit. The 
plaintiffs appealed to the District Court 
and the learned District Judge framed in 
eubstanoe the same two issues. On the 
first point ha disagreed with tbe trial Court 
and came to the conclusion that the suit 
was not barred by the provisions of 
seotions 118 and 121 of the Bombay Land 
Revenue Code and that the dispute sub- 
tantially related to tbe title to tbe several 
properties. The learned Distriot Judge 
further held that, having regard to the 
meagre consideration of the evidence 
by tbe trial Court, there was no real 
deoision upon the questiou of title 
wibh reference to the several lands, 
and accordingly reversed tbe decree of tbe 
trial Court and remanded tbe suit for 
disposal on the merits after giviug the 
parties an opportunity to adduce further 
evidence. The defendant No. 2 has 
appealed to this Court from the order of 
remand and two points have bsen urged in 
support of the appeal: (1) The lower 
appellate Court was not right in its view 
that tbe suit was not barred by section 121 
of the Bombay Land Revenue Code. 
(2) In'any case the lower appellate Court 
oould have proceeded to decide tbe appeal 
on the merits ou tbe evidence recorded by 
the trial Court and should not have 
reminded the case. The long delay that 
has ocourred fias boen referred to as a 
further ground in support of the second 
contention. 

As regards the first point, on looking to 
the order of the Assistant Survey Settle¬ 
ment Officer Exhibit 57 and the survey 
map, it is dear that this is not a question 
of any boundary line between two villages. 
The order of the Settlement Officer makes 
it abundantly olear that the real dispute 


then was as to the title to some of these 
lands The lands now in suit are olaimed 
by tbe plaintiffs as owners, and I do not 
find any dispute as to tbe boundary line of 
the two villages or of particular survey 
numbers. In fact tbe map shows that 
there are no two villages as such : there is 
one map relating to Dabvan, Wadi and 
Kankapura. The situation of tbe various 
lands in dispute also shows chat it is not 
a question of the bouudary lines of tbe 
respective numbers but of title thereto. 
Tbe lower appellate Court aprears to me 
to be right in holdiug that there was no 
bar to the suit in virtue of the provisions 
of sections 118 and 121 of the Bombay 
Land Revenue Cede. No other objection 
to tbe jurisdiction of tbe Court is takeD. 

As regards tbe second point, apparently 
there is some force in the argument urged 
on behalf of the appellaut that tbe lower 
appellate Court could have proceeded to 
deal with tbe case on the merits as the 
evidence aaduoed by tbe parties was 
recorded. But, having regard to the nature 
of the dispute between tbe parties relating 
to the several lands, tbe consideration by 
the trial Court appears to have been too 
meagre. The learned trial Judge did not 
consider the finding on this issuo to be 
necessary, and bis treatment of tbe question 
has been too summary to be considered as 
a decision on tho merits. In para¬ 
graphs 8 and 9 of the judgment this question 
has been dealt with, and having regard to 
the manner in which the trial Court has 
dealt with the question, it was opeu to the 
lower appellate Court tohold tbatpraotically 
there was no decision of the trial Court on 
the question of title. Though ib does not 
appear from tho judgment clearly as to why 
tbe learned District Judge oamo to the 
conclusion that further evidenoe should be 
allowed, it seems to us that under the 
circumstances it was within bis power to 
allow further evidence; and we are not 
prepared to hold that tho order is wroDg. 
It does not appear what position the learned 
Pleader for the respondent in the lower 
appellate Court took up at the hearing of 
tbe appeal on this question. We, therefore, 
ooDfirm tho order appealed from and 
dismiss the appeal with oosts. 

We desire to express a hope that this 
suit will not be further delayed and that it 
will be heard by the trial Court as soon 

as possible. . , 

Appeal dttmtssea. 
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* 1926 Bombay 163. 

Shah, a.c.j. and Kinoaid, j. 

Bhikubai Yeshwantrao Mehar —Plaintiff 

v. 

flo riba Stvalaram Mehar and others — 
'Defendants. 

O.C J. Appeal No. 5 of 1924, decided on 
30th September, 1924. 

* (a) Hindu Law-Wtitw ■Unthaslily—R,lurn 
to chastity — Bire maintenance is due. 

A widow wbo h*s teen unchaste, but who ie 
proved to Lave given up the life of unobaitity, 
Bhouid ba given bare maintenance. (P. 157, C. ‘2.) 

* (b) Hindu Law- Maintenance—Amount of bare 
maintenance— Rtf trtnce to Commissioner not 
necessary . 

The question of determining the amount of bare 
maintenance need not bo referred to the Com¬ 
missioner. It can and should ordinarily be tiled 
by a rough and ready reference to ibe general 
condition of the family as dholosed in tbe evidence. 
[P. 157, C. 2.] 

G. N. Thakor, Munshi and S. C. Joshi — 
for the Appellant. 

M. G. Setalvad, Kanga aod B. J. Desai 
—for tbe Respondents. 


I shall, therefore, first deal with the ques¬ 
tion as to whether she has lost her right to 
maintenance generally speaking, and shall 
deal with the question of her right to bare 
maintenance separately. 

It has been argued on behalf of the 
respondents that in view of the terms of the 
agreement, Exhibit A, she has lost all right 
to maintenance. The material clause in 
the agreement is a 3 follows :— 

“ By the aforesaid deed or agreement I Bhibubai 
widow o( Yeihwautrao Bawlaram paea io writing 
as follow? : I will always live with my mother-in- 
law Jenabai wile of BawUram Dbondiba Meher 
and will always lead a moral life and behave ac¬ 
cording to the duties ol female <*. e .) lead i» virtu¬ 
ous iife. If I fail to lead a moral life and to oebave 
according to the duties ni female I shall not claim 
tbe right of food and 'iothinc (i. e. maintmanoe) 
referred to above ; similarly I will not live inde¬ 
pendently (i. e. by myself alone) ” 

It is urged that a3 her incontinence is 
prove! under this clause she has lost all 
right to maintenance. It is true that she 
has lost the right to maintenance referred 
to in tbe agreement. But I do not think 


Facts : —This was an appeal from a 
suit by a Hindu widow, Bhikubai 
by name, for maintenance. Tbe defence 
to tbe suit wo8 that she had for¬ 
feited her right to maintenance as she had 
been kept by a man Shankar, by name, 
and so had bopn leading an immoral life. 
The Trial Court held that the plaintiff bad 
been leading an immoral life but that prior 
to tbe suit, she had reverted to a chaste life 
and that she was entitled to starving 
maintenance. A reference was made to the 
Commissioner to fix the bare maintenance. 
The plaintiff then filed the present appeal. 

[His Lordship disoussed evidenoe and 
•faots and holding that the plaintiff had been 
leading a life of unebastity, but that for 
sometime prior to the suit, had given up 
her life of incontinence, proceeded :_] 

Shah, A.C.J.: —On these faots, 
Va& question arises whether Bhikubai 
has forfeited her claim to maintenance 
altogether, or whether she is entitled 
to bare maintenance, as the learned 
toial Judge bas held. It is argued on her 
behalf that m view of tbe observations of 
Ohandavarkar J.. i n Paratnt Ramaya v. 
Mahaievi (I) she is entitled to full main- 

wnnM O0 fl t 8 a W ‘ dow livin e a obaste life 

toint',: 8 aha bM gi7m ° P tha li,a ° ( 

iWiW alm Boa ' w-ai-o* 060-ia Bom. l, 
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if she has any right under the law in spite 
of incontinence, that right ia affected. 
The question of her right to maintenance 
muat be determined according to Hindu 
Law on tbe faots found, and it cannot be 
held to be affooted in any way by this 
clause in the agreement, as contended on 
behalf of the respondents. 

As regards the oonsequenoes of unohaati- 
ty on the ri^htof a Hindu widow to main¬ 
tenance. there can be no doubt. The text 
of Narada, whioh is referred to io Ch. 2, 
seotion 1, p. 17, of the Mitaksbara, makes 
the position clear. I shall refer to the 
translation of this text, as given in 
Gbarpure s translation of the Mitaksbara, 
Vyavahara Adhyaya, p. 230 

Amoop brothers, if any one dio without Upue, or 
enter a rollons order, Jet the rest of the brothers 

2 e h i B k pr °P° r iy sapling the slridhana (of his 
wile). They should make provieioo lor 'the 
maintenance of hie wives till their death, provided 
preserve un-ullied tha bed of their lord. They 
may, however, out it ofl in tho case of those wbo 
behave otherwise.” 

„ The original word for “out off ” or 
resume " used in other translations is 
(Aohchindyuh). This word 
clearly indicates that they may out off or 
forfeit if the widow does not lead a ohaste 
me, or, to use the words in the translation, 
it the widow does not preserve unsullied 
the bed of her lord." Yajuavalkya’a 
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that the authorities wbioh were referred 
to in Honamma v. Timannabhat (3) were 
considered, and after quoting a passage 
from Strange’s Hindu Law, at page 90 it is 
pointed out that :— 

" In the absence of an; test distinctly impos¬ 
ing this obligation or of any expression qualifying 
the right which is ro6erved by so tosny texts to 
those who take the husband's property, of with¬ 
drawing maintenance from an unohasfe widow, it 
cannot (except perhaps in the case of a sou) be 
regarded as a legal liability to be enforced in a 
Civil Court." 


It doe9 not appear from the judgment 
that the passages in the Achara and 
Prayaschitta Adhyayas in the Mitakshara, 
bo whioh I shall presently refer, were 
before the Court. If any test which would 
support the view taken in Honamma's 
case (3) had been brought to the notice of 
the learned Judges, it is permissible to think 
that they might Dot have expressed their 
diBsent in an unqualified form. It does 
not appear from the faots of the case in 
Valu v. Ganga (2) that the question whether 
the widow would be entitled to bare main- 
tenince if she had given up the life of 
incontinence arose for deoi9ioo in that 


oase. 

The deoision in Vishnu Shambhog i 
Manjamma (6) does not carry the apparer 
conflict botween the two views anyfurbbe: 
In that case the necessary faots whic 
would raise the question of allowing bar 
maintenance to tho widow were not allegec 
and the deoision prooceds upon the genera 
ground as to whether on account c 
unohastity the right of the widow to main 
tenance is lost, even though it may bav 
beau deoreed before. 

I have considered the authorities whicl 
have been mentioned by Chandavarkar, J. 
in Parami v. Mahadevi, (1) and I do no 
consider it necessary to refer to them al 
in this judgment. It is sufficient to refe: 
to the passages in the Mitakshara. Vers. 

S *?*• "m ar - Adhyaya iD fch0 Ohapte, 
relating to Marriage”, with Vijnanesvara’i 

.r 0,l atl, ? . fcherQ ° D - i 8 translated a 

hfo tr J2 f SriB \ °? andra Vidyarnava ii 

Wgs 136 8 A ° hara Adhyaya a 


_'' Th ® an * hor now desoribes 
women are lo be treated. 


bow uuobfisto 


r vv mu «lwalkj» 

(6) (IQ8<) 9 Bom, 108, 


and let sleep on low bed, and thus allowed to 
dwell.—70. 

Muakshara. 

Sbe who commits adultery, ' should be deprived 
of authority' i. e , the control over servants and 
the m*nagemeot of tbe household olo., should be 
taken away. Sbe should be kept * unadorned/ 
wiibout oollyrium, ointments, white cloth or 
ornaments ; 4 with food enough to maintain 
her body 1 and sustain her life merely, and 
’rebuked’ with censure etc, and ’sleeping on 
low bed 1 , on th9 ground, and 1 wllowed to dwell’, 
only in hi9 own bouse. This should be done in 
order to preduoe repentance, and uot for purifica¬ 
tion.” 


Id the commentary od Verae No. 72, 
the meaning of the word ‘abandonment 1 
is explained by Vijnaoeavara in these 
terms at page 139 of the* same transla¬ 
tion 


" The abandonment should be by not having 
any carnal oonneotioo with her, and by not allow¬ 
ing her to join in any religious ceremonies and 
does not mean that aha should oe driven out of the 
house, because of tb? rule ‘she should be Kept con¬ 
fined to one apartm -m” (Id iou XI, 176 or 177). 

It must be remsmbered, however, that 
these passages in terms relate to a wife 
and not to a widow. 

In the Prayasohitta Adhyaya of the 
Mitakshara in Verses 297 and 298, in 
dealing with the question of penanoe, 
Yajuavalkya lays down the following rule 
as translated in the Saored Laws of the 
Aryas (Mitakshara, VoL II, Prayasohitta 
Adhyaya) translated by S.M. Narabarayya^ 
and published from the Panini Office, 
Allahabad, at pago 437 :— 

It ie declared that thia vory process (should 
bold good) with regard to womon who have euflered 
degradation (from eaeto), 

CCXCVII. (Bat) no3ommod*tioa should be given 
(to them) olose to ihs housa, (and also) food and 
clotbiug along with protection.” 


exuu wuua m 
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verse the following explanation is given of 
these women (p. 438);— 

" To those womeD, who, though have suffered 
degradation ((torn oaete) and for whom the rite of 
presenting (disoonnootiog) water libations eto„ 
nave been performed, accommodation, (that is.) a 
small oottago built of straw* nod leaves should be 
given in the proximity of the main (building of 

for thamainS 1 ™' 14 ' 17 .', 004 tbat ifl iuBt Buffl °<ent 
j" 1t “ B mai °'Boaooe of life and also raiment of a 

lentfnE i 0D 8 k 0 - 8 Witb ftb9 W»‘M»ion) of pre- 

•”«» a 

In the commentary on the next verae it 
J8 explained at page 439 of tbe same book 
that woman under oertain oiroumstanoeB 
may be abandoned. The following tranala- 
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tion of VijQanQsvara’s commentary on 
this text is material : — 

“(Here) it has been said that the abandoning is 
with regard to these four (sorts o() womeo only, 
and, nevertheless, the idea is that among eaoh 
women who (have suflerd degradation from ca 9 te 
and) will not perform the penance, only four, 
(namely), one who yields herself to (her husband’s) 
pupil eto. should be abandoned without the (allow¬ 
ance of the) necessaries of life, (namely), clothiog, 
food, accommodation, eto., and it is not so with 
respect to other (offending women). And heoce, 
it is inferred that (in the case) of other women 
who have suffered degradation (from caste), all 
that is said as, acocmmodation should be given (to 
them) close to the house etc.,* (III. ;257) should 
be done though they do not perform the 
penance.” 

These passages may go t; show that in 
the case of woman who did Dot fall from the 
path of ohastity in any of the grave mauners 
specified in this last verse, she may be 
allowed to live as described in the 
preceding verse. It is not easy to deter¬ 
mine whatber these passages iu the Achara 
Adhyaya and the Prayaschitta Advaya are 
applicable to the case of a widow who 
claims maintenance from the co-parceners 
of her deceased husband. I may refer to 
the following passage in the Vyavahara 
Mayukha at page 79 of Mandlik's Hindu 
Law:— 

" A 9 for the text‘This Fame course should be 
followed in the oas3 of degraded female? ; food and 
ra ; ment are to be given to them, and they should 
reside near the house'; it is, iu the opinion of 
some oihers, in reference to the husband while 
living, ” 

This suggests that in the opinion of 
Nilakantha, it might not be so limited 

In the Vira Mitrodaya, Mitra Misra 
expresses an opinion, as given at page 153 
of Golab Chandra Sarkar’a translation of 
the Vira Mitrodaya in the following 
passage: 

" A9 for the allowance of food and raiment even 
to the unchaste wives, as is declared in the 
following texi, namely,—‘ Ako ler one act in the 
eame manner towards even the fallen wives; food 
and raiment, however, should be allowed to them, 
if they reside in the vicinity of the dwelling 
house’that however is to bo explained a3 re¬ 
ferring to the husbaod, consistently with what is 
ordained by Ycgkvara after having premised the 
husband, as in the next,—' Deprived of bor posi¬ 
tion in ihe family, olad in dirty clothes, living 
upon morsels barely sufficient for life and humili¬ 
ated, an unchaste wife shall be made to lie down 
upon the bare earth'. H 

At the same time it is a reasonably possible 
readiDgof the passages in the Mitakshara 
particularly the passages in the Prayashi- 
■chitta Adhyaya, that they refer to women 
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generally and are not confined to 
wives. 

In this state of the opinions with regard 
to the application of these passages to the 
case of a widow who has been unchaste 
but who has reverted to the path of pro¬ 
priety it is not unreasonable to say that 
they may apply to such widows. 

It is important to remember that, so far 
baok as 1876, Sir Michael Westropp, 0. J. 
and Nanabh?.i Haridas, J., accepted the 
view that where the widow had resumed 
proper ways, she might be aud ought to 
be given bare maintenance. No doubt, in 
coming to that conclusion, they referred 
to a text of Harita, which is quoted in 
placita 37 and 38 of Mitakshara, Chap. 2, 
section 1, which has no bearing upon the 
question. This text of Harita has been 
referred to and considered by Sir Charles 
Sargent in Valu v. Ganga (2) and the view 
taken of Harita’s text there by the learned 
Chief Justice is correct, if I may say so 
with respect. But the fact remains that 
in Honamnui's case (3) the learned Judges 
aoted upon the view that a bare mainten¬ 
ance could be allowed to an incontinent 
widow without referring to the passages in 
the Aohara and Prayaschitta Adhyayas ol 
the Mitakshara. I read that judgment as 
really applicable to the case of a widow who 
is proved to have given up the life ol un- 
chastity. In that oase it is pointed out 
that the allegation that the widow was 
living in a state of unohastity was 
not proved, and it appears that the widow 
had gone to reside with her moth6r-in law. 
Under those circumstances the learned 
Judges considered whether her incontinence 
had disentitled her to bare maintenance 
wbioh was allotted to the widow in that 
oase under a previous decree. The deoieion is 
really applicable and limited to the oase ol 
a widow who is proved to have ceased to lead 
an unchaste life. If ibis read as going beyond 
that, it has not the support of any text or of 
any recognised commentator ; nor has it the 
support of any deoision of this Court or of 
any other High Court. I cannot believe 
that the learned Judges could have meant 
to go beyond the striot necessity of the oase 
and to hold that even an incontinent widow 
was entitled to bare maintenance. 

In Roma Nath v. Rajonimoni Dasi (7) 
the learned Judges deolined to apply the 
rule of Honamma v. Timannabhat (3) to 


(7) (1890) 17 Oil. 674. 
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lha case of a widow who was living a life 
of unchastity at the date of the suit. But 
they expressed the following opinion in 
the judgment at page 679 :— 

" We do not decide in this oaae what her rights 
would be xi she were to give op her present way of 
living and begin to lead a moral life ; we do not 
aay that she would not, even in that caso, be 
entitled to claim a atarving maintenance. All 
that wo say now is, that under tho existing state 
of things she is not entitled to maintenance of any 
sort.” 

This point has been recently considered 
in Sathyabhama v. Kesavacharya (8). The 
view taken by Seshagiri Aiyar, J., is that 
these passages in the Mitakshara go to 
show that the widow will get starving 
maintenance, though on account of un- 
oha9tity, she would lose the right to tbe 
ordinary rate of maintenance. Uadonbtedly 
this case supports the view that a widow 
who has been unobaste, but who bas 
ceased to lead a life of incontinence, may 
be given bare maintenance, and that such 
right is not exoluded by the text of Narada 
which seems to give the co-parceners the 
right of ontting off her maintenance. 

This is the state of the authorities 
and the opinions with reference to this 
point. The question is whether there is 
any real conflict of decisions such as would 
necessitate a reference to a Full Bench. 
As I have already stated, the decision in 
Honamma y. Timannabhat (3) must be 
treated as limited to the case of a widow 
who has ceased to be unohaste, and cannot 
be read as applicable to a widow who 
continues to be unohaste. If the judgments 
in Valu v. Qanga (2) and Vishnu 
SahmbhoQ v. Manjarkma (6) are read with 
reference to the facts of those oases that 
question did not arise for deoision. If 
Honamma $ case (3) is read as laying down 
that bare maintenance should be allowed to 
a widow who is in faot leading a life of 
unohastity, there is undoubtedly a difference 
of opinion. But, as I have already said, 
the weight of opinion would be prepondera¬ 
ntly against the view that a widow 
continuing to be unohaste can get bare 
maintenance: and no reference to a Full 
Benoh would be oalled for. Further, on 
the faots of this case, that question would 
not arise. But if the deoision in Honamma 1 s 
case (3) is, as I think it should be, restricted 
to the case of a widow who has really given 


(8) (1916) 89 Mad. 650-99 M.LJ, 

897-19 MX,T. 28. 


87-29 I.O. 


up a life of unohastity, there is really 
no conflict of decisions. In view of I* 
the oonourrenoa of judicial opinion in the | 
three High Courts, that a widow who has i 
been unohaste, but who is proved to have I 
given up the life of unohastity, should be I 
given bare maintenance, I think that that 
view may be given effeot to without any 
reference to a Full Bench. I may respeot- 
fully say that, in spite of the difficulty of 
applying these passages in tbe Mitakshara 
to the oase of a widow who is proved to 
have lapsed from the path of ohastity but 
who has improved her ways, I am of 
opinion that they are fairly capable of being 
applied to the caseof 9uoba widow,provided 
she has not been guilty of any saoh grave 
misconduct as bas been stated in the said 
passages. At the same time these passages 
cannot be literally applied to modern 
conditions under whioh the Hindu Law is 
administered. While, therefore, the Court 
allows such a widow to live separately, ib 
must insist upon her continuing to lead a 
chaste life, if she wishes to have the 
benefit of bare maintenance. 

I am, therefore, of opinion that the 
conclusion of the trial Court on this point, 
that Bhikubai is entitled to bare 
maintenance, oan be aooepted. 

The learned trial Judge has referred the 
question of determining the amount of 
bare maintenance to the Commissioner. I 
do nqt think, however, that any reference 
to the Commissioner is necessary. Bare 
maintenance can and should ordinarily be 
fixed by a rough and ready reference to the 
general condition of the family as disclosed 
in the evidence. It must be bare main- 
tonanoe as indicated in the passages oited in 
this judgment. Though these passages are 
not capable of literal application to the 
case of a widow who does not live in the 
family bouse, under the law as adminis¬ 
tered now it 19 simply a question of deter¬ 
mining the bare minimum whioh should be 
allowed to her under the circumstances in 
order to enable her to live. We asked the 
learned counsel for the respondents as to 
what amount he would suggest under the 
circumstances. He suggested Rs. 20 as 
maintenance and Rs. 5 as house rent, in 
all Rs. 25, The appellant's oouneel has 
not aooepted this as being a reasonable 
amount for bare maintenance. But his 
suggestion for allowing Rs. 75 or Rs, 100 
per month as bare maintenance is clearly 
unreasonable. I am of opinion that Rs. 25 
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would be reasonable a3 bare maintenance 
under tbe circumstances. 

We modify tbe decree appealed from by 
cancelling tbe order or reference to tbe 
Commissioner and tbe other provisions in 
the decree incidental to tbe reference, and 
by ordering that tbe defendants Nos. 1 to 
4 do pay Rs. 25 per mensem including 
house rent to the plaintiff from tbe date of 
tbe suit; tbe liability to pay in tbe case of 
defendants Nos. 2 to 4 to be limited to 
the estate in the bands of tbe Administra¬ 
tor-General. The amount now lying with 
the plaintiff's solicitors in respect of pay¬ 
ments made under the order of tbe Court 
during the pendency of the suit to be 
refunded to defendants, so far as it is in 
excess of R 3 . 25 per mensem. The excess 
amount paid during the pendenoy of tbe 
appeal to be set off against payments 
already due or which may fall due hereafter. 
In the trial Court each party to bear bis 
or her own costs. 

The appellant to pay the respondents' 
costs in appeal and to get tbe costs of cross- 
objeotions from respondents Nos. 1 to 4. 

Kincaid, J.:—His Lordship, on the 
faots concurred in the conclusions reached 
by the A.C.J., and continued :— 

Tbe last question is whether even on 
that finding Bbikubai is entitled to a bare 
maintenance. The case-law on tbe subject 
is not inconsiderable. Tbe first authority 
brought to our notice is that of Bonamma 
v. Timannabhat (3) where Westropp, C.J. 
held that where a widow had obtained an 
award of maintenance, she did not forfeit a 
bare maintenance by bet incontinence. It 
should, however, be observed that the 
question whether she was incontinent at 
the time of the suit was left in doubt-. The 
Judge of the first appellate Court did not 
positively find " that allegation (i e., of 
continued incontinence) to be true and he 
did state that sbe resided with her mother- 
in-law." 

The correctness of tho above deoision 
was questioned in the case of Valu v. 
Ganga (2). Sir Charles Sargent observod 
(p. 90) 

"In the absence of any text distinctly imposing 
this obligation (to give an nnoba 6 te widow main¬ 
tenance) or of any expression qualifying the right 
which is reserved by so many texts to those who 
take the hnsband’a property, of withdrawing 
maintenance from an unchaste widow, it cannot 
(except perhaps in the case of a eon) be regarded as 
a legal liability to be enloroed in a Civil Court.” 


In this case, too, tho question whether 
the widow had returned to a moral life did 
not arise. 

This authority was followed in Vishnu 
Shambhog v. Alanjamma (6). But a 
passage whioh oocurs to the close of 
Sargent, C.J.’s judgmeat is wortblv of note 
fp. 110) 

“ Sach being the nature of the widow’s right to 
maintenance, a decree, declaring her right, must, 
from its nature, be liable to be set aside or 
susptndcd in tfs operation on proof of 6 uch 
uncha3tity.” 

Here, again, the question of the widow’s 
return to a moral life was not before the 
learned Judges but the words “suspended 
in its operation ” seem to imply that a 
widow was to be deprived of her main¬ 
tenance only so long as her unchastity 
lasted. 

The matter was again discussed in the 
case of Parami v. Mahadevi (1) by 
Cbandavarkar, J. Although ho decided the 
case on other grounds be quoted with 
approval a text of Parashara which sup¬ 
ports the contention that a repentant widow 
must be maintained. Tbe passage runs as 
follows (p. 285):— 

‘'This text of Parasbara, which iuoludes the 
c^e of a widow, i 9 explained by M*dhavacharya, 
[Parashara Dbarma 8 umhita, Bombay Baokrit 
Series Vol. II, Part I, page 352] as relating only 
to a woman who is leading a life of unohastity, is 
unrepentant, and has not performed expiatory 
rites. As to a woman, whether she ie wife or 
widow, who returns to a life of obastity after she 
has been unchaste, Mtdhavaoharya explains that 
she, after expiation, cannot be oast out of the 
house, but that 6 he must be maintained. ,f 

Other High Courts, besides the Bombay 
High Court, have considered tbe same 
question. 

In the case of Roma Nath v. Rajonimoni 
Dasi *7) their Lordships held that an 
unchaate widow was not entitled to a 
"starving maintenance,” but they deliber¬ 
ately left open tbe question of her rights 
should she return to a moral life. They 
observed (p. 679) :— 

“ We do not dtcide in this oaae what her rights 
would be if sbe were to give up her present way of 
living and begin to lead a moral life; we do not 
say that ehe would not, even in .that case, be 
entitled to claim a starving maintenance. All that 
we eay now is, that under tho existing state of 
thines she is not entitled to maintenance of any 
sort.” 

In the Madras High Court there were 
two similar cases. The firsb, however, 
Kandasami Pillai v. Murugammal ( 9 * deals 

(9) (1895) 19 Mad. 6. 


1925 


Bombay 159 


OHUNI LAL V. DAMODABDAS (Maoleod, C.J.) 


-with a wife, and is therefore hardly 
pertinent. Still the following passage may 
bo quoted from the judgment (p. 8) 

"I have liille doubt that before a deoree for 
maintenance ie giveo to a wife who has once been 
guilty of infidelity, ebe must show, not only that 
at the time of the plaint and the trial 3bc was 
leading a ohaste life, but also that she had done so 
for a sufficient period previously so as dearly to 
lead to the oonolusion that she has completely 
renounced bet immoral course, and that, io (act, 
she is a reformed woman. M 

A ease exaotly analogous to the present 
•one was that of Sathyabhama v. Eesava- 
charya < 8 >. There the learned Judges, 
after reviewing the authorities oited by me, 
oamo (ij the conolusion that an unchaste 
widow who had definitely repented was 
•entitled to a bare maintenance. I quote 
the following passage (p. 660) : — 

" But in none of the3e (Hindu) texts is there auy 
provision for a woman who had repented and waa 
subsequently leading an honest life. It is not to 
be preeumcd from the omission to provide (or euoh 
a ooDtingenoy, that the resumption once made is 
to be irrevocable and that the fallen woman who 
had reformed is to be denied even a starving 
allowance.” 

We thus have a series of deoisions that 
at first sight seem to conflict, but if closely 
scrutinized, appear not really opposed to 
each other. In the oaso of Honamma v. 
Timannabhat (3) we do not know whether 
the widow had reformed or not, but as she 
was living with her mother-in-law, their 
lordships seem to have believed that she 
had. In Fa lu v. Ganga (2) and Vishnu 
Shambhog v. Manjamma (6) the widow had 
oertainly not reformed and in the latter 
case their lordships seem at any rate to 
have felt a doubt whether, if she had 
returned to a ohaste life, she would not 
have been entitled to a starving mainten¬ 
ance. In Parami v. Mahadevi (1) Chanda- 
varkar, J., oertainly inolined to the opinion 
that a repentant widow must be maintain¬ 
ed. ^ In Boma Nath v. Bajonimoni Dasi (7) 
their lordships deliberately refused to hold 
that a repentant widow had no olaims. 
Finally in Sathyabhama v. Kesava- 
chary a i. 8) the Madras High Court affir¬ 
matively held that a reformed widow must 
be given a starving maintenance. 

His lordship agreed with the order 
.proposed by the A.C.J. 

Appeal dismissed : decree modified. 
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Macleod. c.j. and Croup, j. 

Mani Lai Chuni Lai Choksi —Defen¬ 
dant-Appellant. 

v. 

Mani Lai Damodardas Mody —Plaintiff- 
Respondent. 

O.C.J. Appeal No. 77 of 1924, decided 
on 3rd December 1924. 

'Letters Patent (Bombay), Cl. la—Order allow¬ 
ing transfer o; summary suif to short causes—No 
appeal lies. 

Ao order amending the title of a plaint by 
omitting the word "summary” from the same, 
and transferring the case to the short oause list, 
from the list of summary suit does no: in any way 
afluot the meri's of the questions, at issue between 
the parties by determining some right or liability. 
It is ODly an order regulating the procedure 
according to which the suit is to be tried. It 
is not therefore a judgment aud no appeal lies. 
[P. 160, C. l.J 

B. J. Desai—lot Appellant. 

Kanga —for Respondent. 

Macleod, C.JThe plaintiff filed this 
suit on May 24, 1924. It waa described 
in the plaint as a summary suit. The 
endorsement on the plaint stated that it 
was a summary suit and a9 such, it appears, 
it wa9 admitted. The cause of aotion 
arose more than six months before the 
plaint was filed and consequently the suit 
as a summary suit was barred under 
Article 5 of the Indian Limitation Act. 
When the defendants were served with the 
summons, defendant No. 2 took out a 
Chamber summons against the plaintiff, 
asking for ao order that the suit should be 
removed from the list of summary suits, or 
ip the alternative that he might be granted 
liberty to defend the suit and file his 
written statement. Strictly speaking the 
defendant could not be entitled to the first 
relief he asked for in this summons, beoause 
a8 long as a 6uit is a summary suit 
he oannot appear until he has got leave 
to defend, and it oould only be when 
the defendant had got leave to defend that 
he would be enabled to ask the Court to 
dismiss the suit as barred by limitation 
The plaintiff then took out a summons 
asking for an order deleting the word 
summary " from the title of the plaint 
and annextures and transferring the suib 
to the list either of long causes or shorb 
oauses. The two summonses were heard 
together. The Judge ordered that the 
plaintiff should be at liberty to delete the 
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word summary" from his plaint and 
annexfcures within three days and that the 
suit should thereon be- removed from the 
list of summary suit and transferred to 
the list of contested short causes. The 
plaintiff was also ordered to pay all the 
costs of the suit up to the date inourred 
by the defendants. 

The defendants have filed an appeal 
against that order. 

The respondents have raised a prelimi¬ 
nary objection that the appeal is not com¬ 
petent. It is not disputed that an appeal 
can only lie under clause 15 of the Letters 
Patent, and the appellants must, therefore, 
show that the order appealed against is a 
judgment. 

Treating the plaintiff s application a3 
one for the amendment of the plaint, the 
defendants argued that if the plaint were 
amended it would have to be re-declared 
and the suit would be barred even as an 
ordinary suit on the date of the re-declara¬ 
tion. That was a wrong argument. When 
a plaint has to be re-declared owing to 
leave to amend being granted, the amend¬ 
ment is treated as if it had originally stood 
in the plaint, and an amendment has been 
refused on the ground that it would cause 
injustice to the opposite party if the effect 
of allowing it would be to take away from 
him the defence of limitation. The Judge, 
however, held that the declaration of a 
plaint has reference to the paragraphs of 
the plaint, and the title could be amend¬ 
ed by deleting the word “summary" 
without there being any necessity to re- 
declare the plaint. He also pointed out 
that the only result of the amendment 
would be to deprive the plaintiff of the 
advantages which would accrue to him 
from the suit being entered as a summary 
suit. It would not convert the suit into 
another suit of a different character. 

The order under appeal, therefore, is an 
order regalating the procedure according 
to which the suit is to be tried. It does 
not in any way affect the merits of the 
questions at issue between the parties by 
determining some right or liability. As 
Mr. Mulla points out in his seventh 
edition of the Civil Procedure Code, 
p. 1046, all the High Courts are agreed 
that no appeal lies from such an order. 

Appeal dismissed. 
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Shah, a.o.j. and Pratt, j. * 

J. Burjorji & Co. —Appellant 

v. 

International Banking Corporation 
Respondent. 

O.C.J. Appeal No. 72 of 1924, decided 
on 9th October, 1924. 

Negotiable Instrument—Bill revolving at SO 
days' sight—Revolving commences after due date 
and not the date of payment. 

Where “ Bills were drawo to the extent of yens 
50.000 (Yen9 fifty thousand) revolving at thirty 
days' sight ” held : th*t the date of aotual payment 
of the bills should not oe taken to mark the limit 
of time for the revolving of the oredit but In 
accordance with the business understanding of 
such au arrangement it should be held that the 
revolving would commence after the due date of 
the particular bill subject to tbe condition that 
within any given period the limit of 50.000 yens ie 
not exceeded. [P. 161,0.2.] 

Kemp and Jinnah— for the Appellants. 

Coltman, Campbell and Vakil—lot fcbs 
Respondent. 

Pratt, J.This appeal praotically de¬ 
pends upon tbe construction of one word 
in tbe letter written by tbe defendants on 
November 25, 1919. The defendants were 
a firm in Bombay importing goods from 
H. Yamamoto k Co. Ltd., a firm in Japan. 
H. Yamamoto k Co., drew bills on the 
defendants. These bills were discounted 
by the plaintiffs’ bank in Japan and were 
presented in Bombay by the bank to the 
defendants for acoeptanca and payment. 
H. Yamamoto k Co. wished to be 
assured that these bills to be discounted 
by tbe bank in Japan would be honoured 
when presented in Bombay. Tbe de¬ 
fendants accordingly, in order to 9eoure 
H. Yamamoto k Co., and to finance their 
imports, wrote the letter of November 25, 
1919, to the plaintiffs’ bank. In the first 
part of that letter they inform tbe bank 
that they have instructed H. Yamamota 
A Co. in Japan to draw certain bills upon 
them. In the second part of that letter 
they agree to accept on presentation all the 
bills drawn pursuant to that authority. 

The question is what bills were H. Yama¬ 
moto k Co., authorised to draw. These 
bilL are described io tbe first paragraph of 
that letter as " Bills to tbe extent of yens 
50,000 (yens fifty thousand) revolving al 
thirty days’ sight.” 

What does this expression mean ? 
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For tbe sake of simplioity suppose each 
bill was for tbe full amount of 50,000 
yens. 

TheD, if tbe word ' revolving ’ did not 
ooour when odo bill of 50,000 yen was 
draWD, tbe authority given by tbe defen¬ 
dants would expire and no further bill 
could be drawn. 

The effect of the word ' revolving' ooup- 
led with tbe last paragraph of that letter 
which extends the credit for a period of 
twelve months admittedly leads to this 
implication that after one bill of 50,000 
yens was drawn under this authority then 
another bill of 50,000 yens can be drawn 
and bo on fora period of twelve months. 

The question then is how soon after the 
first bill of 50,000 yens can tbe second bill 


I would, therefore, confirm the decree of 
the lower Court and dismiss the appeal 
with costs. 

Shah, A. C. J.:—I have felt some 
difficulty in coming to a conclusion in this 
case. Taking tbe three letters, whiob are 
material in thisoase, namely, Exhibits A, 
B and C, it appears that the revolving 
credit for 50,000 yens given by the defend¬ 
ants to the firm of H. Yamamoto & Co., Ltd. 
for twelve months was confirmed. The 
question is as to whether the revolving 
credit would be dependent upon the pay¬ 
ment by the defendants of the bills drawn 
on them after acceptance. The contention 
of tbe defendants is that until the payment 
is made by them the oredit does not oom- 


of 50,000 yens be drawn ? 

It seems to me obvious that this must 
be only after tbe time limited for the first 
bill of 50,000 yens has expired, that is, after 
due date of tbe first bill. 

The contention of tbe defendants-appel- 
lants on tbe other band is that tbe second 
bill of 50.000 yens oould not be drawn 
until after the first bill had either been 
paid or aocepted. I do not think that this 
is the possible construction of that letter. 
In the first place on this oonstrnotion 
the facility given to H. Yamamoto & 
Co. in Japan to draw bills would depend 
upon an uncertain event oocurriog in 
Bombay. The letter of the defendants 
of the same date confirming the oredit 
shows that H. Yamamoto & Co. of 
Japan did nob want their oredit to be 
dependent upon any future acts of the 
defendants in Bombay. Further, She 
contention of the defendants would lead to 
this resulb that the defendants by refusing 
to acoept or refusing to pay the first bill of 
oO.OOO yens would render the oredit of 
twelve months nugatory. No further bill 
could be drawn in that event beoause the 
defendants had neither acoepted nor paid, 
in is not a reasonable construction of tbe 
document that the period of revolution 
should depend upon defendants’ volition. 

2., of the a»angement was 
to fao'litate the defendants’ import of tbe 

BSii-Vy Bnd oonstruotion 
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is unpaid, the sum unpaid must be taken 
into account in determining whether at any 
given time the extent of tbe oredit men¬ 
tioned in the letter is exhausted or not, 
It has been pointed out in the judgmenl 
just delivered by my learned brothei 
that that would involve this result 
that the extent of the credit would be 
dependent upon the fulfilment by the 
defendants on their part of the undertak¬ 
ing, namely, the payment of the bills in 
Bombay. It was a necessary part of the 
arrangement evidenced by these letters 
that the firm in Japan was to be assured 
that the bills up to a certain limit within 
twelve months would be discounted by the 
plaintiffs’ bank in Japan. That purpose 
would not be served if the oonstruotion 
contended for by the defendants is accept¬ 
ed. Having tegard to the wording of the 
letter, dated 25th November, 1919 it is fail 
to hold that the expression “with recourse 
to the extent of 50,000 yens revolving 
means that the bills not exceeding 50.00C 
yens oould be discounted in Japan withoul 
any reference to actual payment of the 
bills in Bombay by the defendants so long 
as the limit was not exceeded during the 

2 t he b 'i l0 woa,d beoom0 due, 

Instead of taking the actual payment of the 
bills to mark the limit of time for the re- 
volving of the oredit. it would be more 
reasonable, and m accordance with the 

man? 6 ? 8 T of 8Uoh an arrange¬ 
ment to hold that the revolving would 

commence after the due date of the parti 

oular bill subjeot to the condition thal 

within any given period the limit of 60.00C 
yens is not exceeded. ’ 
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I, therefore, concur in the order' pro¬ 
posed by my learned brother. 

Appeal dismissed. 
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Marten and Fawcett, jj. 

Nur Mahomed Beg Mahomed —Plaintiff- 
Appellant 

v. 

G. Monteath —Defendant-Respondent. 

F. A. No. 189 of 1924, decided on 
18tb August, 1924, from the decision of the 
Distriot Judge, Poona, in Suit No. 37 of 
1924. 

(a) Practice—New plea—Plea as to jurisdiction 
map be raided in appeal. 

* 'Plea as to want o( jurisdiction may be raised (or 
tbe first time in appeal. [P. 162, C. 2.] 

(b) Cantonments (House Accommodation) Act 
{VI of 1923 1 . Ss. 30 and 7—Notice issued under S 7 
—Person aggrieved can appeal under S. 30—No 
other remedy open. 

A person aggrieved by tbe issue of a notioe 
against him under 6. 7 for vacating a bouse in the 
Cantonment, bas only one remedy open to him 
namely, to appeal under 8. 30. wheiher the notice 
is legal or not. Civil Courts have no jurisdiction 
to entertain a suit in respeot of suab notice. 
[P 164, C. 1.] -Jft 

Chimanlal Setalvad and B. J. Desai — 
for the Appellant. 

Kanga and S. S. Patkar —for tbe Res¬ 
pondent. 

Marten, J.: —This is an appeal from tbe 
judgment of the Distriot Judge of Poona, 
dismissing the plaintiff’s suit for an in¬ 
junction to restrain tbe District Magistrate 
from evicting him from his bungalow. Tbe 
matter arises under tbe Cantonments 
(Hou8e-Aooommodation) Act, 1923, whioh 
is an Act of the Imperial Legislature, and 
is not a Bombay Act a9 i9 inaocurately 
stated in the Memo of Appeal. 

Shortly stated, tbe plaintiff claims that 
the cantonment authorities had no jurisdic¬ 
tion to issue a notioe under section 7 of 
the Act, requiring him to vaoate and to 
execute a lease in favour of tbe military 
authorities, beoause under seotion 10 fc) 
the house in question is " occupied by the 
owner,” namely, the plaintiff. In the present 
case two notioes were given on 14th May, 
Exhibit 25 and Exhibit 2G. On 12th June, 
tbe Distriot Magistrate gave notice in effeob 
that be might be obliged to enforce tbe 
surrender of tbe house under seotion 12 of 
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the Aot; and on 14th June, this suit was 
filed. 

So far as the merits of the case are 
concerned, the matter turned in the Court 
below on whether tbe plaintiff oould be 
said to be in occupation as owner, although 
he was not actually in residence at the time 
when the notice was given. It was com¬ 
mon ground that he had been in aotual 
residence for the Poona Racing Season of 
1923, and had not given up his residence 
UDtil some time in Ootober, 1923. It was 
further common ground that he aotually 
lived in the house for a day or two in April 
and May, 1924, and it was alleged by tbe 
plaintiff that extensive repairs to the house 
had been made by him during or up to 
those months. 

Tbe learned District Judge decided first 
of all on issue No. 1 that the Court had 
no jurisdiction to entertain the suit beoause 
the Distriot Magistrate was protected by 
section 38 of the Act from having any suit 
brought against him inasmuoh as he had 
aoted in good faith. Then in answer to 
issue No. 2 the learned Judge held that the 
District Magistrate might be sued just like 
any other Government offioial. But that 
issue of course must not be confused with 
issue No. 1. The learned Judge was there 
considering this issue quite irrespective of 
tbe effeot of seotion 38 of the Aot. Then 
when he oame to what I will call the 
merits of the case, viz., issue No. 4, he 
held that on the true oon9truotion of tbe 
Aot and in the events which had happened 
the plaintiff was not in occupation of the 
house when tbe notioe was issued. Ac¬ 
cordingly he dismissed the plaintiff’s suit 
with oosts. 

Before us in addition to the point of 
jurisdiction raised in tbe Court below, viz., 
tbe one under seotion 38 of tbe Aot, a 
further point of jurisdiction has been raised. 
This is that under seotions 30and 32 a reme¬ 
dy is provided for an aggrieved owner, viz., 
to appeal to tbe Officer Commanding the 
District, and that the deoision on suoh 
appeal is direoted by the Aot to be final 
and is not to be questioned in any Court 
on any ground otherwise than on the 
ground that the house is situate in a can¬ 
tonment or part thereof in whioh the Aot 
is not operative. 

I prefer to take this second point first, 
and the faot that it was not taken in the 
Court below is in my opinion immaterial 
this being a question of jurisdiction. Now 
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in the first plaoe one has to bear in mind 
what this particular aantonmeot aotually 
is. The history and legal position of the 
Poona Cantonment was considered by 
their Lordships of the Privy Council in 
Kaikhusru Aderji v. Secretary of State (1) 
-and in effee? after considering the history 
of the cantonment they held that the plaint¬ 
iff in that oase wa9 not an owner in the 
ordinary acceptation of the word but was 
merely a licensee. At p. 20 Lord Robson 
in delivering the judgment of the Board 
said 


“ liiesa oircumstancea tend to Ghow that the 
appellant’ preJeoessore in title did not regard the 
property *3 differing in its tenure and terms from 
other property in the cantonment. 

Their Lordships are of opinion that the appel¬ 
lants are mere licensees, and that the land in 
question has been lawlally resumed by the Govern¬ 
ment, and they will tberclore humbly advise His 
Majesty that this appeal should be dismissed with 
costs.” 

The result, therefore, is that we mast not 
approach the present question iu the way 
that we would do if the land was not in¬ 
side a cantonment. In au ordinary oase 
one requires a clear provision to show that 
au owner in fee simple of land is to be 
ousted by any outside authority. But if 
one remembers that this cantonment is 
primarily a military area, and that the 
ordinary members of the publio are only 
there as it were on sufferance and subject 
to the main objeot of the oautonment, 
which is for the benefit of the military and 
for military n3e. then I think that oertaiu 
provisions in the Act which might other¬ 
wise appear to be rather harsh, assume 
quite a different aspeot, when one realises 
what was in the mind of the legislature. 
One has also to bear this in mind that the 
Act we are dealing with is one of 1923 and 
accordingly was passed by what may be 
styled Popular Assemblies. Similarly the 
Oantonoients Aot now regulating the 
Oontonmenta generally is not an old Aot 
bat is a recent Aot. 

Turning then to the scheme of the 1923 
Act, one finds in section 3 that the local 
Government with She previous sanction of 

d« n .?° V0 .l nOr * Gan0ral ia a ° Qnoi » may 

kha Ao6 t0 be operative in any 
cantonment or part of a cantonment situat e 
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within the province otherwise than within 
the limits of a Presidency Town. Then 
section 5 provides that every house situate 
iu a caDtonment is liable to appropriation 
by the Government on a lease in the 
manner and subject to the conditions 
thereinafter provided. Next a3 a resalt of 
sections 6 and 7 if the Commanding Officer 
of the Cantonmont is satisfied that the 
bouse is required for military occupation 
and is suitable as such, then he may, with 
the previous sanction of the Officer Com¬ 
manding the District, require the owner 
to execute a lease of the house for a 
certain period, and require the exist¬ 
ing occupier if any to vacate the 
bouse. Then there are various provisions 
which follow on that. Next, sections 9 
and 10 contain certain exceptions in 
favour, for instance, of hospitals and trade 
or business premises and so on. One of 
these exceptions is section 10 (c) which is 
in effeot that no notice shall be issued 
uuder section 7 if the house is oooupied 
by the owner.” 

Then follow oumeroua other sections for 
carrying out the main purpose of appro¬ 
priation. Seotion 15 gives power to the 
owner to have the matter referred to a 
Committee of Arbitration under the Act if 
he is not satisfied, for instance, with the 
reDt offered him Then in Chapter IV. 
seotion* 19 to 28, there are provisions for 
this Committee of Arbitration, and sec 
tion 28 (3) provides that " save as provided 
in this Act, the decision of a Committee of 
Arbitration shall be 6nal and shall not be 
questioned in any Court." 

Next we come to Chapter V whiob 
deals with appeals. Seotion 29 gives a 
nght of appeal from a Committee of 
Arbitration to the principal Civil Courb 
haying ordinary original Civil jurisdiction 
in the cantonment.and the decision of such 
^ourt shall be final." Then in section 30 
we hav 9 It _ express^ that "the owner... 
of a house m respect of which a notice has 

fc b hTnffi U0d n ' Qd6r 80Qfcion 7 “tapped to 
fj® 0 a™* Gom L maDdin g the District or, if 
thab offioer is the Commanding Offioer of 

ci: aDt ; nm0afc ^° tha Ganeral Officer 
Commanding-m-Chief, the Command 

ZT d0 r ° D of the Commanding 

Offioer of the Cantonment to appropriate 

the house.” Section 32 provides thafcSbe 

daoiBion on any such appeal of the Offioer 

Commanding the District or, of fchl 

eneral Offioer Commanding-in-Chief, tba 
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Command, as the case may be, shall be 
final, and shall not be questioned in any 
Court otherwise than on the ground that 
the house is situate in a cantonment, or 
part of a cantonment iD wbioh this Aot is 
not operative.” The proviso to the section 
expressly enacts that the appellant is to 
be given a reasonable opportunity of being 
beard in person or through a legal practi¬ 
tioner. Then lastly, we get section 38 
which provides that " No suit or other 
legal proceeding shall lie against any 
person for anything in good faith done, or 
intended to be done, under this Act or in 
pursuance of any lawful notice or order 
issued under this Act." 

Now the argument of the appellant here 
is that section 30 does not apply because 
the notice under section 7 was an illegal 
notice, and consequently section 30 only 
applies to legal notices and not to illegal 
ones. Stopping there fora momeut, these 
are not the words of the Act. The words 
are, taking them shortly, that the owner 
may appeal against the decision of the 
Commanding Offioer to appropriate the 
house.' On what particular ground such 
an appeal may be based, or on what parti¬ 
cular ground the original deoision to 
appropriate was made, would appear to be 
immaterial, if one only takes the mere words 
of that section. It would be sufficient if 
there was a decision to appropriate. There 
would then be a remedy to the owner 
against this decision of the Commanding 
Offioer of the Cantonment, viz., to appeal 
to the Officer Commanding the District. 

This view is, I think, made quite [clear 
by the exception to section 32: for that 
exception expressly applies to a case where 
the objection is that the bouse is not 
situate in a part of the cantonment in 
which the Aot i? not operative. Therefore 
section 32 contemplates that the notice 
under seotion 7 referred to in section 30 
may itself be an illegal notice beoause it 
has been given in respect of a house to 
whioh the Act does not apply. In other 
words seotion 32 contemplates a final 
deoision in all cases under seotion 7 whe¬ 
ther the notice was legal notice or an 
illegal notice, except in the one case 
where the allegation is that the house is 
situate in a oantonment or part of a 
cantonment where the Act is not oper¬ 
ative at all. 

In our opinion, therefore, the plaintiff’s 
proper remedy wa9 the one provided by 
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the Act, viz., to appeal under seotion 30, 
and not to take proceedings in the local 
Civil Court. It was argued on his behalf 
that the remedy given by the Act wa 9 only 
permissive. It was urged that the words 
were " may appeal ” not “ shall appeal", 
and that consequently the plaintiff’s reme¬ 
dies in the ordinary Civil Courts of the land 
were not excluded. That argument to my 
mind is wholly unsound. It has been laid 
down in India, as well as in England, in 
many oases that where the legislature 
provides a particular remedy for a parti¬ 
cular aot, then speaking generally an 
aggrieved person must first follow that* 
remedy before he takes other proceeding. 
This is specially so when you find particu¬ 
lar powers or a particular special jurisdic¬ 
tion conferred or established under certain 
Acts. 

Thus in Bhaishankar v. Municipal Cor¬ 
poration of Bombay (2) a question arose- 
under the City of Bombay Municipal 
Aot as to whether the High Court had 
jurisdiction to entertain any suit ques¬ 
tioning the decision of the Chief Judge 
of Small Causes Court on the vali¬ 
dity of a contested election. There Sir 
Lawrence JeDkins oame to the conclusion 
that the jurisdiction of the Court was 
impliedly excluded. At p. 609 he said:— 

" Butlunder 8.83 the Chief Judge hue juris¬ 
diction to determine the validity of a contest¬ 
ed eleotion, and so he is the tribunal appointed 
by th6 Aot for that purpose. 

But where a speoial tribunal, out of the ordinary 
course, is appointed by an Aot to determine ques¬ 
tions as to rights which are the oreation of that 
Act, then, ezoept so far as otherwiee oxpresely 
provided or necessarily implied, that tribunal's 
jurisdiction loi determine those questions is- 
exolusive. 

It is an essentia] condition of those rights that- 
they should be determined in the maoner prescrib¬ 
ed by the Aot to which they owe their existence. 
In such a case there is no ouster of the jurisdiction 
of the ordinary Coortp, for they never bad any ; 
there is no ohange of the old order of things a 
now order is brought into being. 

Here not only is the Chief Judge appointed the 
tribunal, but it also is expressly provided that his 
order eh all be conclusive, and that every eleotion 
not called in question in acoordanoe with the* 
provisions of 8.33 shall bo deemed to have 
been to all intents and purposes a good and valid 
election.” 

No doubt that particular case is distin¬ 
guishable on the fact9, but it is useful for 
reference on the question of principle. I» 


(3) (1907) 31 Bom. 604 = 9 Bom. L. R. 417. 
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the present oase having regard to the faot 
that we are dealing with a oantoDtnent, I 
think we have an area whieb is subject to 
extremely speoial conditions and where the 
rights of the lay oooupants within that 
area are only those which are given by the 
legislature. Accordingly, under all the 
circumstances I am of opinion that the 
plaintiff’s proper remedy was to appeal 
under section 30, and that not having 
done so he oannot bring any suit in the 
ordinary Civil Courts of the land. 

Under these circumstances it is unneces¬ 
sary to oonsider whether this Court would 
have any and, if so, what power to see 
that the matter was properly determined 
•by the Commanding Officer of the District 
under seotion 32 of the Aot. But in case 
it.should be thought that I am in any way 
oasting any doubts on his powers or suggest¬ 
ing that any interference by this Court on, 
say, a point of law would beeasily obtained, 
I may refer for the general principles 
governing suoh interferences in Eagland 
to two oases in the House of Lords, 
viz., Board of Education v. Rice f3) and 
the observations there of Lord Lore- 
burn at p. 182 ; and Local Government 
Board v. Arlidge (4), where Lord Haldane 
at pp. 132 and 133 indicated the limited 
interference which the English Courts in 
certain oases would make supposing that 
the tribunals appointed under the Aot 
deolined in effeot to carry out the judicial 
or semi-judioial duties imposed on them by 
the Aot. 


In the view then whioh I take this si 
must be dismissed on the ground I ha 
•alreaay me ntioned. Under these airoai 
fltanceg it becomes unnecessary for tl 
Court to give a definite deoision on t 
other point of jurisdiction, viz., und 
aeotion 38, as to whether the Diatri 
Magistrate would in any event be probeot 

° h mu“ 0t8 W6ra a ^ m *ttedly do 
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learned trial Judge cculd not also be 
sustained on she second ground of jurisdic¬ 
tion. 

Then there is one farther .point which I 
may briefly mention, and that is the ques¬ 
tion of the merits of the suit. Naturally 
as we ha\e only beard counsel on the 
question of jurisdiction, the merits of the 
oaee have not bean gone into. Bub it is 
only I think fair to the military authorities 
to point out thst there is in evidence in 
this suit a letter from the plaintiff, dated 
May 27, 1920, Exhibit 34, in which the 
plaintiff, when he obtained the sanction 
of the milibury authorities to the transfer to 
himself of the suit property, stated aB 
follows: “ I undertake that the bungalow 
will always be available for occupation 
by a military officer on duty in the station, 
and that if so required, I will not, as owner, 
olainrfco reside in it." 

It was strongly contended by Sir 
Chimanlal Setalvad for the plaintiff that 
no issue was raised on this letter, and that 
various defences or answers might have 
been made to it, in the Court helow if 
any suoh issue had been raised. But this 
letter is in evidonoe, and if we had to go 
into the merits of the oase, the matter of 
this letter would have to be considered 
along with the other points urged on 
his behalf by oonnsel for the plaintiff. 
After all he is seeking an equitable remedy, 
viz,, an injunction. But injunctions are nob 
usually granted to assist a man in breaking 
his own written undertaking. He who 
seeks equity must do equity. 

In the result therefore, we arrive at the 
same oonolusiou as the learned District 
Judge did, though on different grounds. 
Accordingly the appeal will be dismissed 
with costs. 

Fawcett, J.—My learned brother has 
dealt so clearly and fully with the main 
question before us that I have little to add. 

The plaintiff i6 no doubt the owner of 
the house in suit. But, as already pointed 
out by my learned brother, the conditions 
surrounding that ownership are very differ¬ 
ent to those of an ordinary ownership of 
a house in a town or village. The learned 
Counsel for the appellant in the course of 
his argument contended that the observa¬ 
tions of Sir Lawrence Jenkina in Bhai- 
skankar J.The Municipal Corporation of 
Bombay (2) would nob apply in the present 
Instance, because the plaintiff’s right to 
remain in undisturbed possession or oooa- 


i 



166 Bombay nur mahomed v. monteath (Fawcett, J.) 


pation of hia house was not a right which 
is a creation of the particular Act under 
consideration, viz., the Cantonments 
(House-Accommodation) Act, 1923, and 
that therefore the rule about th 2 ouster of 
the jurisdiction of the ordinary Courts, 
whioh is discussed in that case, does not 
*pply to him, and that hia right is one 
eaoirely outside the Act. I think that 
contention is clearly erroneous. First of 
all, taking the Act as it stands, it3 main 
provision is the general statement contain¬ 
ed in section 5 of the liability of every 
house in a cantonment or part of a canton¬ 
ment to which the Act applies, to appro¬ 
priation in the manner and subject to the 
conditions mentioned in the Act. The 
right of the plaintiff, if any, to exemption 
from that particular liability i3 one which 
is created by the Act itself in seotion 10, 
sub-clause (c), and so far as he has a right 
to get out of the liability, it is one which 
is expressly created by the Statute. 

Apart from this, I happen to know a 
good deal about the old Cantonment Regu¬ 
lations, specially those applicable to the 
Poona Cantonment, and about tbe history 
of the legislation on this subject which 
started with the Cantonments (House- 
Accommodation) Act of 1902. In con¬ 
nection with the litigation which resulted 
in the decision of the Privy Council in 
Kaikhusru Aderji v. Secretary of State (1) 
I had as Remembrancer of Legal Affairs to 
go a great deal into questions of this kind. 
Consequently I know that the old regula¬ 
tions, whioh applied to the Poona Canton¬ 
ment among others in the Bombay 
Presidency from very early days, contained 
a provision under which houses in tbe 
cantonment were subject to a liability of 
the same kind as that now provided for in 
this Act of 1923. I may refer in this 
connection to the recitals which are con¬ 
tained in tbe preamble to Act II of 1902. 
This runs as follows :— 

" Whereas various cooditioos, rales, regulations 
and erdera have from time to time been 
laid down by, or by the authority of, the 
Government iu regard to the grant of 
laud and the ocoupation of land and 
houses in cantonments, with the object of eeou- 
ring, amongst other things, that houses built ou 
suoh laud should be made available when required 
tor the accommodation of military officers ; And 
whereas, notwithstanding the eaid conditions, 
rules, regulatioue and orders, difficulties have 
frequently been experieLced in obtaining house- 
aooommodation in oantooments for military 
offioern. and it is expedient to make better 
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provision for that purpose ; It is hereby enaeUA 
a9 follows." w 

I am alao aware that in these old regu¬ 
lations there was no exception in favour of 
the owner of a bungalow, such as is now 
contained in 9eotion 10 of the Aot of 1923, 
This exception was first enacted in the 
corresponding seotion 11 of 1902. That 
was a speoial privilege given to the owner 
for the first time. Previously to that, all 
that the owner of a house oould ask for was 
that his house should be bought under an 
option of the kind mentioned in seotion 14 
of the Act of 1902 and seotion 13 (1) of the 
Act of 1923. Therefore I entirely deny 
that tbe plaintiff’s right is one which is not 
a creation of the Statute under considera¬ 
tion. I also think that, as my learned 
brother has pointed out, seotion 32 is 
conclusive against the contention that an 
appeal under seotion 30 lies only with 
regard to subsidiary questions 9uch as the 
suitability of the bouse for occupation by 
a military officer or a military mess, and 
the necessity for enforoing the liability, 
and that seotion 30 does not apply to a 
03o6 where the legality of the notice is 
disputed. 

I agree, therefore, that the rule to which 
my learned brother has referred dearly 
applies in the present case, and that accord¬ 
ingly the Oivil Courts have no jurisdiction 
to grant tbe injunction which tbe plaintiff 
seeks in this suit. It is obvious that the 
plaintiff oannot, merely by his omission to- 
appeal, be in a better position than if he 
had appealed and got a decision against 
him under Ch. V of the Aot of 1923. 

In regard to tbe other question under 
seotion 38,1 think (without deoidiDg the 
question) that there is considerable force 
in the contention of the learned Advocate 
General that the District Magistrate (the 
defendant in this case) is protected under 
the first part of that section, so long as hie- 
threat was made in good faith, and that it 
is not necessary to show that the notioe or 
order was a 'lawful' one, inasmuoh as his- 
authority to enforoe the surrender of the 
house is conferred upon him by the direot- 
enactment in section 12 of tbe Aot, and ia 
not merely derived from notice or order 
issued under seotion 7 of the Aot. I am 
inclined to think, without deciding the 
point, that tbe seoond part of tbe seotion 
about aats " in pursoanoe of any lawfuL 
notice or order" is intended to apply to- 
oases where the only authority for * 
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person’s aotion is snoh notioe or order, eg., 
if he does something that he is required to 
do by notice, or if he, being a person not 
direotly authorised under the Act to carry 
ont a notice, does so in pursuance of an 
order from the military authorities. But 
seotion 12 gives direct authority to the 
Distriot Magistrate, or bis nominees, to 
enforce the surrender of the house on the 
oooupier failing to vacate in pur9uanae of a 
notioe issued under seotion 7. If it was 
intended that the District Magistrate 
should only be protected, when there is no 
possible question as to the legality of the 
notioe, it would have been easy to insert 
the word ' lawful” before "notioe 1 ' in 
seotion 12 ; and it seems to me improbable 
that the legislature intended that the 
Distriot Magistrate, in exercising his 
powers under section 12, should only be 
protected, if the notice is shown to be not 
open to any doubt as to its legality. 
However, it is not neoessary to decide this 
point, and I agree with my learned brother 
that it should be Iefb open for subsequent 
deoision, if that may be found necessary. 

I conour in the orders proposed by my 
learned brother. 

Appeal dismissed. 
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Martbn, j. 

Mahomedally Ebrahimji Leheri— Plaint¬ 
iff 


v. 

Haji Abdulla Kazim —Defendant. 

0. 0. J. Suit No. 3356 of 1924, deoided 
on 11th November, 1924. 

Transfix of Properly Act, 8. IOC—Monthly 
Utoncy-lfo(ice to quit on last day o/month is 


In tbs oase ot a tenanoy (tom month to re 
a notice to quit on the last day of the tenano 
tatid notioe. (93 B. 911, Foil.). [P. lfi 7 , 0 . 

Davar —for the Appellant. 
Respondent in person. 

i8 c,early Proved 
that the plaintiff is the owner of a buil 

known as Leheri Mansion in Sandh 

Boad and that the defendant is a mon 

„ n ® nb ® f a P° r «on of that prop, 
Under ‘hadeoree of March 24, 192* 
4017 of 1923, the standard 
of that property has been fixed at Bs, 


per mensem. I find as a fact that the 
monthly tenancy runs from the first day of 
each month to the last day of each month 
according to tbe English dates. 

On July 31, 1924 the attorneys for the 
plaintiff gave the defendant notice to (Juifc 
in the following term3 so far as mate¬ 
rial : — 

14 We have to call upon you to qait and deliver 
quiet and peaceful possession ol the portion...ooon- 
pied by you lor the purposes of yoat hotel as oar 
olient'e monthly tenant at the end o( Dext month 
(i.i., August 31, 1914). To default our olieDt will 
file an ejeotment suit against you to reoover 
possession of the said premises at your risk as to 
oosts, which please note.’’ • 

Tbe point is whether a nnfcice to quit on 
tbe last day of tbe month, viz., August 31, 
1924, is invalid inasmuch as the tenancy 
would not expire until the end of the day 
constituting August 31, 1924. Counsel 
has pointed out that under seotion 106 of 
the Transfer of Property Act, a Dotioe to 
quit may be by a notioe expiring with the 
end of a month of tbe tenanoy, in the 
absenoe of aoy contract or looal usage to 
the oontrary. In the present oase, I think, 
having regard to what is said in Bhojabhai 
v. Eayem Samuel (1), that looal custom 
probably requires a month's notioe in the 
oase of property in Bombay like the 
property in the present oase, and that 
aooordingly tbe fifteen days' notioe 
mentioned in section 106 would be insuffi¬ 
cient. 

But there is nothing whatever in tbe 
looal praotioe, so far as I am aware, to 
suggest that a notioe expiring with the end 
of a mouth of the tenanoy would not be a 
proper notioe in the case of a month's 
notice as opposed to a fifteen days’ notioe. 
On the oODtrary in Kikabhai v. Ealu (2), 
a oase which was deoided by Sir Charles 
Earran and Mr. Justice Hosking, a notioe 
was given to quit on Maroh 31, 1892, and 
that waB held to be a good notioe. That) 
was a oase where the tenanoy was an 
annual tenanoy and where the notioe to bo 
given was a six months' notioe. So that 
case is in effect an authority for the 
proposition that a notioe to quit on the 
last day of the tenanoy is a valid notioe. 

Then counsel has been good enough to 
draw my attention to a reoent English oase 
of Simmons v. Crosshy (3), where the 
question was wbat notice must be given to 

(1) (1898) aiBom. 764. 

(9) (1898) 99 Bom. 941. 

(8) (1999) 9 K.B. 95. 
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determine a monthly tenancy. What 
happened there wa3 that the landlord 
thinking that the tenancy w *3 longer 
than a monthly tenancy gave a sis 
months’ notice to determine the tenancy, 
and notice wa3 given to quit on Septem¬ 
ber 29. Tdat date, it will be observed, 
i3 one day short of the actual end of the 
month, viz., September 30. Accordingly 
it wa3 argued that the notice to quit was 
bad inasmuch as it was given for one day 
short of the end of the month, and that it 
could oot be given for any day other than 
the last day of tbe month. There counsel 
for the teoint contended that the notice 
must expire either on the last day of one 
month or on the drat day of the next 
month calculated at the date of its 
commencement and at no other time. 

But the actual decision of the Court was 
that all that was required wa3 a reasonable 
notice, and that it can be given for some 
day other than the last day of a month. 
But there it will be observed the notice 
was a very long one. If the length of 
notice had been under a month, then it 
would clearly have been invalid, but being 
so long as six months the Court held that 
the landlord could fix a different date for 
the termination than tbe mere end of a 
calender month. Many authorities were 
there oited by the learned Judges, and the 
importance of the case to us in the present 
suit is that it was conceded that a notice 
expiring on the last day of a month would 
be good. 

8o, too, in Ismail Khan Mahomed v. 
Jaigun Bibi (4) tbe Eoglish case of Page 
v. More (5) was relied on by the tenant as 
showing that a notice to quit at noon on 
the last day is bad. But that case was 
held distinguishable in tbe Calcutta oase 
where the notice to quit was not at any 
particular time on the last day of the 
tenanoy but merely before it. I, however, 
notice that according to p. 572 of tbe 
report the notice to quit was not “ before M 
the last day but “ by ” the last day of the 
particular Cbait year. 

Then in Harihar Banerji v. Ramsashi 
Ray (6) their Lordships of the Privy 


(4) (1900) 27 Cal. 570-4 C.W.N. 210. 

<5) (1950) 15 Q.B. 694. 

<6) (1919) 46 Cal. 459-45 I.A. 222-23 C.W.N- 77 
-16 A.L.J. 969-35 M.L.J. 707-29 C.L.J. 
117-9 M.L.W. 148-25 M.L.T. 159-48 I, 
0. 277-91 Bom. L.B. 532 —(1919) H.W.N. 
471 (P.O.). 
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Council have considered this question of 
notices to quit, and they say :— 

•‘It has not been sagged, and could not 
their Lordships think, be successfully contended’ 
that the principles they lay down are not equally 
applicable to cases arising in India. They establiih 
that notices tc quit, though not strictly accurate 
or consistent in the statements embodied in them 
may still be good and effective in law; that the 
test of their sufficiency is not what they would 
mean to a stranger ignorant of all the facta and 
circumstances touching the holding to which they 
purport to refer, cut wnat they would mean to 
tenants presumably conversant with all thoee 
facts and circumr.ancea ; and further, that they 
are to be construed not with a desire to fi jd faults 
in them which would render them defective but 
to be construed ut res magis taleai q‘iam pertil 

Oq these authorities then I bold that this 
notice did not mean that the tenant was to 
give up possession at any definite hour 
prior to midnight ou August 31, 1924, and 
tha; accordingly the notice in my opinion 
wa3 a valid notice. It is clear that the 
Bombay Rant (War Restrictions) Aot 
expired on cr before August 31, 1924, and 
ia my opinion there was nothing in that 
Act which would prevent the landlord from 
giving notice to quit at the expiration of 
that Act. (His Lordship then dealt with 
other matters arising in the case and passed 
a decree in ejecment as prayed for.] 

Suit decreed. 


1926 Bombay 168. 

Shah, a.c.j. and Kincaid, j. 

Ladhuram Manormal Marwadi —De¬ 
fendant-Appellant 

v. 

Sale Mahomed Illiyas Memon —Plaintiff- 
Respoudeat. 

S. A. No. 61 of 1923, deoided on 
29th August, 1924, from the decision of the 
District Judge, Nasik, in Appeal No. 163 
of 1921. 

Least— Construction—Rent note silent as to 
payment o/ assessment —Asstisment enhanced— 
Tenant must pay excess over the rent fixei. 

An agreement was made as long ago aa 1883 
whereby a tenant took bailding site from landlord 
on a fixed rent of Bs. 19 wbiob, as agreed between 
them was not to be enhanced. In 1916 the Govern¬ 
ment increased tbe assessment on tbe land from 
annas 15, pies 3 to Rs. 69 and odd. Tenant 
cootende that in spite of this increment, landlord 
most pay tbe assessment as be had been admittedly 
paying so long. Held, that thongh deed waa 
silent on the point, the tenant mast pay to land¬ 
lord tbe diSerenoe between Ra. 69 and odd and 
Bs. 19. [P. 170,0.1.] 
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D. R. Patwardhan —for the Appellant. 

D. C. Yirkar— for the Respondent. 

Shah, Ag.C. J.:—The few facta relating 
to this second appeal are these. On March 
9, 1882, a document which is described as 
Kararnama, wag exeoufced by Kashi Bahiru 
Patil to Hormasji Burjorji in respect of land 
which is described as Prat Bandi No. 49, 
Plot No. 1, measuring three acres and 
two gunthas, the assessment of the land 
being Rg. 0-15-3. Another document was 
exeouted by Hormasji Burjorji on the same 
day, whioh is described as a rent-note. It 
will be sufficient to refer to the terms of 
this rent-note for the purposes of this 
appeal. After the description of the land, 
the document contains the following 
terms:— 

"This rent-note ia pa39ed in respect of the whole 
lend as snob. The rent in respect of the land as is 
inoladed within the boundaries as mentioned above 
shall be paid by us from this day every year 
annually at the rate of Rs. 19 per year immediately 
on the completion of the respective year and in 
case there happens to be any default in payment 
as above, then we shall be paying interest on the 
overdue earn o! rent, at the rate of two per cent, 
per month. In oa-e we happen to soil to any the 
buildings standing on that land or if they are 
given away by way of gift to any one, then you 
•should recover the rent as mentioned above from 
such pereon (transferee); you shall not have the 
right to reoover more root and you should not 
take it. We shall go on paying rent as mentioned 
above as long as we and oar hoitB make u?e of the 
said land abiding by the terms of this Karat; we 
shall enjoy the buildings and the Agar and the 
•Oardens, eto., in this land in any way we like and 
if any one sets up hia claims against this land, it 
ia you who are to ward off the same and we shall 
not be oansed any trouble in that behalf.” 

The tenant Hormasji Burjorji put up a 
fcungalow on this land, and he remained in 
possession of the land on the terms stated 
in this document. He transferred his 
'rights to the present plaintiff, and the 
present defendant claims to be a purobaser 
from the original owner Kashi Bahiru 
Patil. 

In about 1915, the Government increased 
the assessment of this land to Rs. 59-8-6, 
apparently on the basis of its being a 
building site. The present defendant filed 
a suit in the Court of Small Causes to 
recover the increased assessment for three 
years from the plaintiff, and the plaintiff 
Wed the present suit in Maroh 1921 for a 
declaration that Kashi Bahiru Patil or any 
persons claiming through him had no right 

?«« fb« Ba, 19 . „„ „ 
real tor (he lend in anil. The defendant 


pleaded that as the assessment was increas¬ 
ed, the plaintiff was liable to pay the full 
amount of the assessment. 

On a construction of the rent-note the 
learned trial Judge came to the conclusion 
that the plaintiff was entitled to the decla¬ 
ration sought, and that the defendant was 
not entitled to reoover anything more in 
respect of this land than Rs. 19 a year. 
Accordingly the trial Court granted the 
declaration asked for. 

The defendant appealed to the District 
Court and the learned Distriot Judge consi¬ 
dered tho point whether the respondent 
(plaintiff) wa9 entitled to the declaration 
sought by him under the dooumont of 
Maroh 9, 1882. He found that point in 
the affirmative, and subjeot to a slight 
verbal alteration he confirmed the deoree 
of the trial Court. 

The defendant has appealed to this Court, 
and it is urged on bis behalf that as there 
was no express agreement between the 
parties in 1882 as to who should pay 
the assessment and the assessment now 
levied is far iD excess of the amount fixed 
as rent, in equity he should not be required 
to pay the assessment in respect of this 
land to the Government for the benefit of 
the plaintiff. It is urged that the plaintiff 
as the oooupaut of the land should ultima¬ 
tely bear the Jsurdeu of this increased 
assessment, and that the terms of the 
dooument do not in any way come in the 
way of that equitable oourse being adopted. 
Relianoe is plaoed on behalf of the appel¬ 
lant upon the observations in Ranga v. 
Suba Hegde (1). In that case in respect 
of the land originally held on a permanent 
tenure the mul-vargdar or superior holder 
was heldSJnot entitled to raise the rent 
against the mul-gainidar on the ground 
that the assessment on the land bad been 
enhanced at the Government survey. It 
appears from the facts in that oase that 
the increased assessment did not exoeed 
the amount of the rent fixed. The learned 
pleader for the appellant has argued that 
the ground upon whioh the Court allowed 
the local fund cess to be levied from the 
tenant in addition to the fixed rent would 
equally apply to a oase of this kind. 

On behalf of the respondent it is urged 
that Ehe rent is fixed under the doouments 
that were executed between the parties in 
1882, and, aooording to the terms of the 


(1) (1680) A Bom. 478. 
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coniraot entered into, the defendant is 
entitled to recover Rs. 19 per year as rent 
and nothing more. It is argued that it is 
a necessary implication of these terms 
that the assessment was to be payable 
by the landlord or the superior holder. It 
may be mentioned here that it is an admit¬ 
ted faot that from 1882 up to 1915 the 
small assessment of Rs. 015 3 in respec; 
of this land was paid by the landlord and 
not by the tenant. In support of bis con¬ 
tention, the learned pleader for the r°soon- 
dent relies upon the dscision in Bobshetti 
v. Venkataramana (2i. A reference ha 9 
been made also to the decision in Tke 
Secretary of State v. Fernandez (3). 

It seems to U9 that the decision in this 
oase must depend upon the construction 
of the documents that were passed between 
the parties in 1882. It is clear that the 
rent was fixed at Rs. 19. There is no 
express reference to the payment of assess¬ 
ment and the uniform course of conduot 
of the parties from 1892 to 1915 shows 
that the assessment was intended to be 
paid by the landlord. At that time the 
parties did not anticipate and did not pro¬ 
vide for such increase as was made in the 
assessment in 1915 Having regard to the 
terms of the documents, it seems to U9 
that so long as the assessment does not 
exceed Rs. 19, the landlord must bear the 
burden of that increase in the assessment. 
But when the assessment is increased to 
such an extent that it exceeds Rs. 19, a 
situation arises in respect of which it must 
be admitted that the documents are silent, 
and it is difficult to bold as a necessary 
implication of the terms of the documents, 
that even though the assessment may be 
enhanced beyond Rs. 19, still the landlord 
was to pay such enhanced assessment for 
the benefit of the tenant or the actual 
occupant of the land. 

Having regard to the ratio decidendi in 
the two cases decided by this Court, to 
which we have already referred, it seems to 
us that the correct view to take with refe¬ 
rence to the increased assessment, so far 
as it is in excess of Rs. 19, i8 that the 
burden must ultimately fall on the actual 
oocupant, i.e., the tenant, whom the plain¬ 
tiff now represents. It is quite true, that 
in the Madras case the increased assess- 


(9) (1879) 3 Bom. 164. 

(3) (1907) 30 Mad. 376=17 M.L.J. 337-9 M.L.T. 
930. 
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ment was slightly in excess of the amount 
of the rent fixed, but the deoision was with 
reference to a different point. The q uea . 
tion there was whether the Government 
would be entitled to get the benefit of 
S 69 of the Indian Contract Act, and the 
question that arises for our consideration 
ib this appeal did not arise, and was not 
considered, in that case. Among the other 
decisions which have been referred to, no 
case, in which the enhanced assessment has 
exceeded the amount of the fixed rent, has 
been brought to our notice. We have 
referred to the judgment in Babshetti v. 
Venkataramana (2). On referring to the 
paper book, it appears that the enhanced 
assessment did not exceed the rent fixed 
under the document: and the decision is 
based upon the express terms of the parti¬ 
cular document. Wa do not think that 
the decision can be treated as an authority 
for the contrary view in this oase, where 
we have to interpret the document in 
question, in which there is no express 
provision as to the payment of assessment. 
In this particular case there is a substan¬ 
tial excess over the rent fixed, and it would 
not b9 equitable to hold that the landlord 
should pay the enhance! assessment for 
the benefit of the tenant. At any rate in 
the present case, on the terms of the con¬ 
traot between the parties, and the nature 
of the agreement, it oannot be said that ib 
has been provided between them that the 
landlord shall pay suob excess and wo 
cannot treat it as necessarily implied by 
the terms of the agreement. 

We. therefore, vary the decree of the 
lower Court by adding that the declaration 
granted by tbe lower Court will be subject 
to tbe proviso that the exoess of the 
assessment, including the looal fund cess, 
over Rs. 19, shall be payable by the plain¬ 
tiff to the defendant. 

Having regard to tbe result of the case 
we direct that each party should bear bis 
own costs throughout. 

Decree modified. 

** 1926 Bombay 170. 

Macleod, c.j. and Crump, j. 
Emperor 

v. 

Nathu Kasturchand Marwadi. 

Criminal Application for Rev. No. 229 of 
1924, deoided on 12th November, 1924. 
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•• (ft) Crim. Pro. Code, S. 342—Accused is to 
be examined alter all evidence against him is over . 

Tha Code intends thai the aooused shall be 
given an opportunity ol explaining any oiroums- 
lanoes appearing in the evidence against him* 
That mast mean ibe whole of the evidence again9t 
him, and any examination under 8. 342 before 
that evidence is oloeei cannot possibly fulfil the 
conditions of the seotion. The stage in the trial 
prescribed by S. 342, when accused has to be 
questioned generally on the case lor the prosecu¬ 
tion, is after the prosecution evidence is complete 
and before be is called upon to enter cn bis defence. 
[P. 172, C. 1.] 

fbj Crim . Pro. Cede , S- 256 - Obligation under 
8» 256 is different from that under 8. 342—Crime 
Pro. Code . 8. 343. 

There can be no difference in the meaning between 
the words ‘‘oalledupon to enter upon his defence” 
in 8.256 and “ called on for his defence” in 8. 342. 
(1923 Cal. 727, Appr.) The obligation imposed by 
8. 256 on the Magistrate .to ask the aooused 
whether be wishes to orosa-examine the pro9eou- 
tion witness is quite distinct from the obligation 
imposed by S. 342 to question the Accused gener¬ 
ally lor tho purposes mentioned therein, (P. 172, 

a* 2.] 

S. R. Parulekar —(or the Applicant. 

O. fi. Madbhavi —for the Opponent. 
Macleod, C. J.:—The aooused was 


obarged before the First Class Magistrate 
in the Nasik Sub-Division with having 
committed an offenoe under sections 352, 
504 and 506 of the Indian Penal Code. 
The trial commenced on April 16, 1924, 
when one witness for the prosecution was 
examined. On April 25, two more 
witnesses for the prosecution were exa¬ 
mined and then the accused was ques¬ 
tioned generally. To the question whether 
he wished to farther oross-ex&mioe the 
prosecution witnesses, he said 41 Yes ” 
He was also asked if he had any witnesses, 
and be gave the names of certain persons 
he wished to call as witnesses for the 
defence. On the same day a oharge was 
framed under the three eeotione above- 
mentioned. On May 2, the prosecution 
witnesses who had previously been examin¬ 
ed were cross-examined. The accused 
was not questioned further and he entered 
on hia defenoe. One witness for the 
defence was* examined and cross-examined. 
2 , 20 ’ MM* another witness 

wae examined - and 0 ° 

mnli t 2 ! 1, I? 24, l udgment was delivered 
oonvjotmg the aooused and sentencing him 

• fine °! R9 - 60 - or two 

weeks rigorous imprisonment. He, there- 

upon, made an application to this Court 

LiTT' aD V- h V 0Qr ‘ h * rouDd o» 

Z aa t ? L e ? om Pl«oea of the proceed- 

6 in iha l0W6r Court was as follows: 



“ That the learned Magistrate has erred in 
law in not getting an explanation from the ■ 
acoused as to what was deposed against 
him by the prosecution witnesses in their 
oross-examinaticn and this omission to • 
examine the aecnsed vitiates the trial and 
conviction." 

Now the procedure to be followed in 
warrant oases is prescribed by Chap¬ 
ter XYI of the Criminal Procedure Code. 
Under section 254, at any previous stage 
of the case even before the whole of the 


evideDoe for the prosecution has been taken, ■ 
the Magistrate is competent to frame a 
oharge against the accused. Under eeo- 
fcion 255 (1), the charge will then be read 
and explained to the accused, and be shall 
be asked whether he pleads guilty or has 
any defenoe to make, and under seotion 256 
if the accuse! olaims to be tried he shall be 
required to state at the commencement of 
the next bearing of the case, or if the 
Magistrate for reasons to be recorded in 
writing so thinks fit forthwith, ask the 
aooused whether he wishes to cross-exa¬ 
mine any, and if so, which, of the witnesses 
for the prosecution whose evidence has been 
taken. If he says be does so wish, the 
witnesses named by him shall be ra-oalled 
and, after cross-examination and re-exa¬ 
mination (if any), they shall be discharged. 
The evideDoe of any remaining witceases for 
the proseoutiou shall next be taken, and r 
after oross examination and re-examination 
(if any) they also shall be discharged. The 
acoused shall then be called upon to enter 
upon his defenoe and produce bis evidenoe. 

It is, therefore, contemplated by these - 
provisions that the Magistrate can frame 
a oharge although the proseoution oaso is 
not complete, and if he docs so, and the • 
aooused olaims to be tried, he is bound to 
ask the acoused whether he wishes to oross- 




' —--uwuviuu nuuoooao * 

who have already been oalled, If the- 
aooused states that be wants to cross- 
examine any of those witnesses, those 
witnesses must be brought baok to the Court 
so that they may be cross-examined. 

It is also contemplated that in addition 
to snoh oross-examination, further witnes¬ 
ses may be examined for the prosecution, . 
and if.snob further witnesses are produoed, . 
they shall be examined, cross-examined 
and re-examined. Then the prosecution 
case is complete and the aooused shall be • 
called upon to enter upon hia defenoe and 
produoa hia evidenoe, 
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Section 342 deals with the power o{ 
Magistrate to examine the accused. The 
Court may, at any stage of any inquiry or 
trial, without previously warning the 
accused, put such questions to him as the 
Court considers necessary for the purpose 
of enabling the acoused to explain any 
circumstances appearing in the evidence 
against him. Tnat power is disoretionary. 
In addition the Court is bound, for the 
purpose aforesaid, to question the accused 
generally on the case after the witnesses for 
the proseoution have been examined and 
before he is called on for his defence. In 
my opinion there can be no diflerence in 
meaning between the words"called upon to 
enter upon his defence" and “called on for 
his defence". It has been contended that 
the examination of the accused generally 
on the case as required by section 342 
can legally take place so as to fulfil the 
conditions of the section any time before the 
defence commences, so that in this case 
where the accused was examined after the 
two proseoution witnesses bad been exa¬ 
mined, but before the charge was framed, 
before the proseoution witnesses had been 
cross-examined, before any other witnesses 
the prosecution might wish to call had been 
oalled, there was an examination according 
to the provision of seotion 342. In support 
of that contention we have been referred to 
the Fall Bench decision of the Madras 
High Court in Varisa\ Rawther v. King- 
Emperor (1). An opposite view has been 
taken by the High Court of Caloutta in 
Dibakanta Chatterjee v. Gour Gopcil Muk- 
herjee (2) which was decided some months 
after the Full Bench decision of the Madras 
High Court. Unfortunately the Madras 
deoision was not either reported at the time 
when the Caloutta case was deoided, or was 
not placed before the Court. However that 
may be, the point seems to be an extre¬ 
mely simple one. The Code intends that 
the accused shall be given an opportunity 
of explaining any ciroumstances appearing 
in the evidenoe against him. That must 
' mean the whole of the evidenoe against 
him, and any examination under seotion 
342 before that evidenoe is closed cannot 
possibly fulfil the conditions of the seo¬ 
tion. 

(1) 1933 Mad. 609-46 Mad. 449 = 44 M.L.J. 667 = 
17 L.W. 723 = 32 M.L.J. 885 —(1923) 
M.W N. 477-24Or. L.J. 647 (F.B.I. 

• 42) 1928 Oal. 737 = 60 Cal. 939 = 37 C.W.N. 748- 
36 Cr. L.J. 37. 


With respeot I entirely agree with the 
opinion of Rankin, J,expressed in Dibakanta 
Chatterjee v. Gour Gopal Mukherjee (2) 
that the word “ examined ” in seotion 
342 must include oross-examination and 
re-examination and cannot be taken as 
including only those answers whioh a 
witness gives to questions put to him in the 
first instance by the proseouting counsel or 
pleader. In my opinion the stage in the 
trial prescribed by eection 342 when the 
accused has to be questioned generally on 
the case for the prosecution is after the 
prosecutionevidencois complete andbefore 
he is called upon to enter on his defence. 
The obligation imposed by section 256 on 
the Magistrate to ask the aocused whether 
he wishes to cross-examine the proseou¬ 
tion witnesses is quite distinct from the 
obligation imposed by seotion 342 to ques¬ 
tion the accused generally for the purposes 
mentioned therein. 

In my opinion, therefore, the Magistrate 
has not oomplied with the provisions of 
section 342, Criminal Procedure Code. It 
has been previously decided by this Court 
that the omission to examine the acoused 
under that seotion vitiates the trial, and the 
same result must follow if the aooused has 
been examined before the stage in the trial 
prescribed by the section has been reaohed. 
We oould make the order, as was made in 
the case I have referred to in the Caloutta 
High Court, directing the Magistrate to 
resume the trial from the point where be 
fell into error. But considering the parti¬ 
cular ciroumstanoes of the oase, the faot 
that if we do so, W6 would have to send 
baok the accused for trial for the third time, 
and the faot that the offence is not a very 
serious one, we think there is no reason 
why the aocused should be put on bis trial 
again. We, therefore, set aside the oonvio- 
tion and direob the fine and the prooess fee, 
if paid, to be refunded. 

Crump, J.:— I agree with the order pro¬ 
posed and the grounds upon whioh it is 
based. The question for our deoision is the 
interpretation of olause (l) of section 342, 
Criminal Procedure Code. That seotion 
lays upon the Court the duty of examining 
the aooused person generally for the pur¬ 
pose of giving him an opportunity of ex¬ 
plaining any ciroamstanoes appearing in 
the evidence against him, and the point 
whioh we have to deoide is up to what 
stage of the oase does that duty laid upon 
the Court persist. Now the seotion say* 
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that suoh examination Bhall for the purpose 
aforesaid be made after the witnesses for 
the prosecution have been examined and 
before the aooused is called on for bis de¬ 
fence. That examination must, therefore, 
come immediately between the two stages 
ao indicated. It seems, therefore, to me 
that up to the stage indicated by the words 
"before the accused U called on for his 
defence,” it is obligatory on the Magistrate 
to question the aooused as regards any cir¬ 
cumstances appearing against him, and, 
therefore, as regards any evidence which 
may have been recorded up to that point. 

Therefore we have to determine when 
that stage is reached, and if reference is 
made to section 256, I think, no doubt 
can be felt that that stage is not reach¬ 
ed nntil all whiob is prescribed by 
that seotion has been completed. If then 
under that seotion the aooused exeroises 
his option to recall the witnesses or any 
of the witnesses for the proseoution for 
cross-examination, he has not reached the 
stage whiob the seotion defines by the 
words “ the accused shall then be oalled 
upon to enter upon hia defence and pro¬ 
duce his evidenoe.” In my opinion it is 
impossible to make any distinction bet¬ 
ween the words so used in seotion 256 
and similar words " before the aooused is 
oalled upon for his defence in seotion 342. 

If that is the oorreob view of the law, 
it follows that in the present case the 
Magistrate by failing to question the aoou¬ 
sed, after he had exeroised his option to 
cross-examine the proseoution witnesses, 
failed to discharge the duty which the law 
has laid upon him by the imperative words 
of section 342. Now this Court has held 
that a failure to ooroply with the provi¬ 
sions of Beotion 342 is an error which 
vitiates the proceedings, and it would, 
therefore follow that the oonviotion oould 
not be sustained. That being my view of 
the soope of the relevant seotione. I oon- 
our in holding that the trial is bad. 

Conviction set aside. 
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Shab, a.c.j. and Kincaid, j. 

Forbes Forbes Campbell & Co. —Defen- 
dants-Applioants. 

v. 

Official Assignee , Bombay —Plaintiff- 
Opponent. 

Civil Extraordinary Application No. 299 
of 1923, decided on 18th August, 1924, 
against the decision of Bombay Court of 
Small Causes. 

Negotiable Instruments Act , Ss.50 and 19—Hundi 
payable to payee or bearer—Endorsement by payee 
tn favour ot a named person—Hundi ceases to be 
payable to bearers 

A Huodi drawn in favour of a payee or bearer in 
the first iosiaoce bat endorsed by ibe payee to a 
named person, ceases to be a hundi payable to 
bearer. It is payable only to the named person. 

8. 50 is not limited to negotiable instruments 
payable to order. It applies to any negotiable 
instrument whether it ia payable in the first 
instance to order or to bearer. The illustrations 
to the seotion make it olear that indorsements 
made on instruments payable to bearer can have 
a restrictive effect upon its negotiability, [p. 175 , 
C. 1.] 

Campbell, instructed by Crawford 
Bailey & Co. —for the Applicants. 

P. B. Shingne —for the Respondent. 

Shah, Ag.O.J.:— This is an application 
under section 115, Civil Procedure Code. 
It arises out of a suit filed by the Offioial 
Assignee, in whom the estate of Raoji 
Nanohand, who was adjudicated an insol¬ 
vent, was vested in respeot of a hundi. 
The hundi in question was drawn in favour 
of one Ramdas Keshavji or bearer on 
Forbes. Fcrbos Campbell <fc Co., Ltd. That 
hundi was indorsed on the back as 

sold by Ramdas Keshavji to Raoji Nan¬ 
ohand. We are not concerned with 
the indorsement on the faoe of the hundi 
at the top. The hundi was presented by 
the Munim of one Madhavdas Keshavji 
to Forbes Forbes Campbell <fe Co., Ltd. It 
was treated as a hundi payable to bearer 
and the money was paid to Madhavdas 
Keshavji a Munim. This Madhavdas 
Keshavji was a third person in whose 
favour there is no indorsement on the 
hundi. The Offioial Assignee olaimed the 
amount of this hnndi as belonging to the 
insolvent Raoji Nanohand. The learned 
Uhief Judge of the Small Causes Coart, 
Bombay, who heard the suit, passed a 
decree in favour of the plaintiff, holding 
that by the last indorsement, which was 
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not an indorsement in blank, bat an indorse- 
«.ment in full, the hundi ceased to be payable 
to the bearer, and that at the time of 
the presentation it was payable in law only 
to Raoji Nanchaod or his order. There 
was an application to the Fall Coart, and 
the Fall Court also came to the same 
conclusion and discharged tho rule whioh 
was granted by that Court. 

An application was made to that Court 
to make a reference to this Court under 
section 69 of the Presidency Small Cause 
Courts Act; but the learned Judges con¬ 
stituting the Full Court apparently did not 
entertain any reasonable doubt a3 to the 
point and decided it 8gain9t too defendants. 

The defendants have uow applied to 
this Court under our extraordinary jurisdic¬ 
tion, and have also rrayed in the alterna¬ 
tive that this application may be treated as 
an application under section 45 of the 
Specific Relief Act for directing the Full 
Court to refer the case to this Court under 
section 69 of the Presidency Small Cause 
Courts Act. The alternative prayer is 
dearly one which canaot be entertained 
by this Court. An application under 
3eotion 45 of the Specific Relief Act would 
have to be made, not to this Court, but to 
a Court on the Original Sicfe, and I do not 
desire to say anything a3 to whether an 
application under section 45 of the Specific 
Relief Act could properly be made in a case 
of this kind. 

We have to consider this application as 
falling under section 115 of the Code. The 
first difficulty under that section is whether 
the point arising in the application is of 
such a nature as to bring it within the 
scope of seotion 115. The question involv¬ 
ed is purely one of law. It depends upon 
the interpretation of the provisions of 
the Negotiable Instruments Act; and I am 
by no means satisfied that the case falls 
within the scope of section 115. Having 
regard to the importance of the point 
involved in the case, and to the fact 
that it depends entirely upon the inter¬ 
pretation of the sections of the Negotiable 
Instruments Act, we have heard the parties 
on the point. Without expressing any 
final opinion a9 to whether a point suoh as 
is involved in this case can be entertained 
under section 115 or not, we oonsider it 
desirable under the oiroumstances to decide 
the point on the merits. 

The argument on behalf of the defendants 
is that under section 82, clause (c) of the 


Negotiable Instruments Act, the defendants 
are discharged if the instrument is payable 
to bearer, or ba3 been indorsed in blank, 
and if the acceptor make? payment in dne 
course of the amount due thereon. In 
the present case it i9 urged that the amount 
has been paid in due course, that the 
instrument was payable to bearer in the 
first instance and continued to be payable 
to bearer in spite of the indorsement and 
that, therefore, they were discharged. It 
is not disputed in the present case, and it 
cannot be disputed, that under the hundi 
the amount was payable to bearer in the 
first instance. The hundi wa9 drawn in 
favour of Ramdas Keshavji or bearer, In 
the trial Court and before the Full Court 
apparently reliance had been placed upon 
explanation (ii) to section 13 as now 
amended by Act VIII of 1919, as indicating 
that the real character of the instrument 
was determined by the only or last indorse¬ 
ment on the instrument In the present 
case the last and only indorsement is not in 
blank. Section 13, however, defines what 
a ' negotiable instrument" is, and it ia 
clear that the hundi in question as drawn 
was a negotiable instrument within the 
meaning of the section, and continued to 
be negotiable, after the indorsement in 
question, according to explanation (i) of 
section 13 a9 amended in 1919. 

The contention on behalf of the defend¬ 
ants is that if it is once a negotiable 
instrument payable to bearer, by no sub¬ 
sequent indorsement its character of bsing 
payable to bearer can be altered. In 
support of this proposition no express 
authority has been cited. But reference 
has been made to section 54 of th9 Negotia¬ 
ble Instruments Act as indicating that if 
the legislature thought that such alteration 
in tho nature of the instrument can be 
effected, the legislature would have made 
express provision to that effect, as is done 
with reference to cheques payable to order. 
It is further urged that seotion 50 of the 
Negotiable Instruments Act refers only to 
negotiable instruments which are in the 
first instanoe made payable to order. 

Seotion 50 of the Act appears to me 
to afford a complete answer to these con¬ 
tentions. There is nothing in the words 
of the seotiou to justify the contention that 
it is limited to negotiable instruments pay¬ 
able to order. It applies to any negotiable 
instrument whether it is payable in the 
first instance to order or to bearer, and in 
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faot the illustrations to the section make 
it dear that indorsements made on instru¬ 
ments payable to bearer oan have a 
Testriotive effect upon its negotiability. 
The learned Counsel, realising the effect of 
these illustrations, ba9 argued that the 
illustrations are really outside the scope of 
the section, and must be rejected as being 
Tepogaant to the seotion. I am quite 
unable to accept this argument. The 
illustrations do not appear to be at all 
repugnant to the words of the section, and 
they fall within the scone of the section. 
Illustration ( e) to section 50 makes it 
dear that the character of the instrument 
• before us, which was payable to bearer 
in the first instance, has been altered by 
the only indorsement in the present case 
in this sense that thereafter it became 
negotiable at the instance of Raoji 
Nanoband. 

We are not concerned with the question 
whether it would be payable to Raoji 
Nanchand or his order, though under 
section 13, explanation (i), it would be 
payable to hia order. It is not the defend¬ 
ant's case that the money was paid to 
Raoji Nanoband's order. The oharaoter of 
the instrument, which was payable to 
bearer in the first instance, has been effec¬ 
tively altered by the subsequent indorse¬ 
ment, and under seotion 50 of the 
Negotiable Instruments Act it oan be so 
altered. The oonolusion readied by the 
trial Court and the Pull Court is right. We 
discharge the rule with oosfcs. 

Rule discharged . 


1926 Bombay 176. 

Marten and Fawoett, jj. 


Qaurishankar 

Appellant 


Bhaishankar 


v. 


Thakor — 


Madhavsangji Jesangji —Respondent, 

^ N°. 186 of 1923, deoided on 
29oh August, 1924 from the decision of the 
Assistant Judge, Ahmedabad. 


Incumbtrtd Estates A 
{Bom, Act XXI of 1881], S. ‘48-Estate taki 

^L ^ a9emant ~ DiS , abilil ' 1 even . 

the case of successor of the Thakor. 

? on ‘“ ined iD 8. 38 applies nc 

Sate* wi 8 t T £ akor d j t ‘ n 8 whose life lime tb 

"Hu'"**" and6r management, bnt ; 

SSSXi" BU0t,8,80r “ Uo * wbo, however, i 
•allowed to moor naHeoared debts, [P, 176 0 l 


H. C. Coyajee and H. V. Divatia—fov 
the Appellant. 

G. N. Thakor and R. J. Thakor—lot 
the Respondent. 

Marten, J.:—The short point in this 
case ie whether Madhavsaogji, the deceased 
defendant, was a Thakor within the 
meaning of section 28 of the Broaob and 
Kaira looumbered Estates Act, 1881 (Bom. 
Aot XXI of 1881) audaccordingly prevented 
from mortgaging beyond his own life 
except with the eanotion of the Commis¬ 
sioner. It is said that he is not suoh a 
Thakur because the estate in question was 
taken under management in the lifetime of 
bis brother ' Shivs&ngjee, and that 
accordingly he (Madhavsangji) is not under 
the same disabilities as his deceased 
brother would undoubtedly have been 
under section 28 on restoration to 
possession oi his property. 

Now in this case it is stated that there 
was a liquidation soheme UDder seotion 20 
and that the management was afterwards 
terminated under seotion 26. Accordingly 
under the provisions of that seotion nob 
only did the management terminate, bub 
the owner was also restored to the 
possession and enjoyment of the property 
under management. Then the next 
section 27 provides for what ie to happen 
if tee original debtor dies after the 
publication of the order of management 
and before the management has been 
terminated. That seotion applies to the 
preseot oa6e. In that case the 
management continues, and the suooessor 
beoomes subject to the same disabilities 
as his predecessor under seotion 9 (i) 
and (c), viz., that he oannot mortgage, 
oharge, lease or alienate the property under 
management, or grant valid receipts for the 
rents and profits. But on the other hand 
he is not debarred like his predecessor 
under sub-seotion (aj of that seotion from 
entering into any contract involving him 
in pecuniary liability. 

Stopping there, what the Aot provides is 
that pending management a sucoassor may 
oontraot uoseoured debts, but oaDnob 
oreate any oharge on the property. And 
there is one good reason for this, viz., that 
under the concluding words of seotion 9 it 

rn , 6h ° mana S« (who is usually the 

Talukdan Settlement Officer) to mortgage 
or charge a property bo long aa the manage¬ 
ment continues. 
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Nest, when we oome to seotion 28, which 
deals with the position when the 
management is ended, it will be seen that 
the words there are “ a Tbakur,” and that 
accordingly the langnage is changed from 
that in section 26 which refers to " the 
owner ” and from that in section 27 which 
refers to " the debtor.” 

In my opinion in the present oase 
Madhavsangji is a Thakor who within the 
meaning of section 28 ha9 been ’restored 
under section 26 to the “ possession of 
property.” If the legislature bad intended 
to confine the operation of seotion 28 to the 
original debtor leg. Sbivsangjee), I think 
that instead of the words “a thakur ” in 
section 28 tbe legislature would have used 
the words " the debtor ” a3 in section 27. 
And I can see very good reasons why the 
successor should be prohibited from mort¬ 
gaging beyond his own life, although he 
may be allowed to incur unsecured debts. 
After all in the case now under considera¬ 
tion the estate has already been under 
management once, and it may well have 
been thought prudent by the legislature 
that in such a case tbe immediate succes¬ 
sor should be under the disability of mort¬ 
gaging beyond his own life, at any rate in 
oases where the estate is still under manage¬ 
ment when be succeeds to it. 

As regards tbe unsecured debt9 the 
position is different. No charge would be 
oreated on the estate, and supposing tbe 
successor plunged wildly into debt after 
tbe management was restored to him, then 
it would be quite practicable to have the 
estate once more restored to management 
under the earlier seotions of the Act. So 
that it cannot be effectively argued against 
the above construction of tbe Aot that it 
would still leave an unrestricted power of 
oreating unsecured debts, all of wbioh a 
creditor could enforce to tbe full by attach¬ 
ing the property and so indirectly effecting 
the very object that a secured mortgage 
would do. 

Under these circumstances I think the 
judgment of the lower Court is correct, and 
that the appeal should be dismissed with 
costs. 

Fawcett, J.:—I agree. The meaning of 
section 28 seems to me to be too dear to 
permit of the ingenious argument which 
has been put forward before us by 
Mr. Coyajee for the appellant. There is no 
ambiguity to justify the Court in going 
outside the plain meaning of tbe words in 
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their natural sense, and in trying to 
ascertain the intention of the legislature 
from other provisions of tbe Aot. There 
is also a clear decision of this Court in 
Parshottam v. Chatrasangji (1) where a 
similar contention was overruled without 
hearing the respondent. 

Appeal dismissed. 

(1) (1°17) 41 Bam. 546 = 40 1.0. 1001 = 19 Bum 
L.R. 545. 


* 1926 Bombay 178 

Shah, ag.c.j. and Kincaid, j. 

Bala Ramchandra Gandbavle —Plaintiff- 
Appellant 

v. 

“ Daulu Rama Kirratsingh —Defendant- 
Respondent. 

S. As. Nos. 196 aud 234 of 1923, decided 
on 25th August, 1924, from tbe decision of 
Sub-Judge, Satara, in Appeal No. 329» 
of 1921. 


* Transfer ol Property Act, S. 52—Transfer of suit 
properly by person who was subsiquently brought 
on record as legal representative of original defend¬ 
ant is tiof void. 

Id 1910 V made a gilt of bio land to hia 
daughter R. Tbe plaintiS sued V in 1914 to 
recover possession ol tbe laod. V died pending tbe- 
suit and R was brought od the reoord as V'e legal 
representative. But before ebo was so brought, 
she bad 6old tbe land to defendants. Tbe plaint— 
if! thereupon sued the defendant to recover pos¬ 
session cl the land from them on the ground that 
tbe sale was afiected by the doctrine of lit 
pendens. 

Held, that R was not a party to the suit of 
1914 iD her own right and the sale to defendants 
took place before she was brought on record anfc 
therefore tbe doctrine of lis pendens did not apply* 
[P. 177, C. 2.] 

E. P. Mandavle— for tbe Appellant. 

A. G. Desai—lor the Respondent. 


Shah. Ag.O.J.:—These are two appeal* 
arising out of two suits filed by the plaintiff 
in respeot of oertain land and a house. Aa 
regards Appeal No. 196 of 1923 which 
relates to the house both Courts have found 
that tbe plaintiff's title is not proved and- 
that his possession within twelve year* 
prior to the date of tbe suit is nob proved. 
It is clear, therefore that that appeal must 
fail. We confirm the decree of the lower 
appellate Court and dismiss the appeal 


with costs. 

As regards the land the faots are these. 
Vithu made a gift of the land in 1&18 
ay a registered dooument, and Vithu a 
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daughter Radha was in possession of this 
property when, in January 1914, the 
present plaintiff filed a snit against Vitbu 
for possession of this very land. Vithu 
died daring the pendenay of the suit, and 
Radha was brought on the record as the 
legal representative of Vithu. Bub before 
she was brought on the record, she sold 
the land to defendant No. 1. In that suit 
Bai Radha did not appear to contest the 
suit as the legal representative of Vitbu 
with the result that an ex parte deoree was 
passed in favour of the plaintiff and against 
Vithu'B legal representative in respeot of 
this very land on November 30, 1915. The 
possession of the land was with the 
defendants under the alienation in their 
favour by Radha. The plaintiff apparently 
sought to get possession of this land under 
the deoree io the suit of 1914, but he was 
resisted by tbe present defendants. On 
the application of tbe defendants his effort 
to gat possession failed. He then filed the 
present suit for possession of the land 
against tbe defendants. 

The defendants in this suit claimed a 
title to this land through Bai Radha who 
aoquired title to it under the gift made by 
her father in 1910. The defendants also 
claimed to have been in possession of this 
land for over twelve years in their own 
right adversely to the plaintiff. Both the 
Oonrt have found against tbe plaintiff on 
the allegation that this land was given to 
the mother and sister of the plaintiff and 
Vithu for maintenance. That allegation of 
the plaintiff mnet, therefore, be left out of 
consideration. It is found that Vithn was 
the owner of this land, that be made a gift 
.of it in 1910 and that tbe defendants have 
been in possession through Bai Radha of 
this land. The finding of the lower 
appellate Court is that tbe plaintiff has not 
proved hie possession within twelve years 
prior to the date of tbe suit, and even if 
2°® _*° | war Courts were not satisfied that 
■he defendants had been in possession for 
over twelve years adversely to the plaintiff, 
on this finding it is olear that the plaintiff 
cannot succeed. 

.It Ib urged on behalf of the plaintiff 

S? n a0 ib waB urged in th ® lower 

S tha6 io virfia0 of the deoree 

Eft iVW I9U ' h,s feU1 ® *<> ^is 

Iwd e established against Radha, and as 

by Badha in fav0Qr of the 

Sr the ^‘S ? 8 waa to® pendency 
of the roil, the right of the plaintiff 

1936 B/38 ft 34 


□nder the deoree in that suit is nob 
affected under section 52 of the Transfer 
of Property Acb. Bub when the facts are 
dearly understood, it follows neoessarily 
that tbe defendants do not seek io any 
way to prejudice the righb of the plaintiff 
against Vithu which he got auder tbe deoree 
against bis legal representative. But what 
they olaim is the title whioh oama into 
existence long prior to this snit, namely, 
tbe title under the gift by Vithn to his 
daughter Radha. The defendants really 
assert that Vithn had no title to the 
land at the date of the suit. In the suit 
filed against him in 1911, Radha wa$ 
joined only as the legal representative of 
Vithu; and the question as to whether 
Vithu’s title bad passed on to Radba 
effectively before that suit was filed was 
not in question io that snit nor was it 
ooDsidered in that suit. Ib is quite dear 
that the doctrine of lis pendens, as stated 
in section 52 of the Transfer of Property 
Aot, cannot apply to these faots. All thab 
the seotion provides is that property oan- 
not be transferred or otherwise dealt with 
by any party to the suit or proceedings so 
as to affect the rights of any other party 
thereto under any deoree whioh may be 
made therein. In tbe firab place, in the 
present oase, it is diffionlb to say thab the 
alienation was by any party to the snit. 
It was. an alienation by Radha in her own 
right, and she was not a party to that suit 
in her own righb. Even assuming that 
Radha having been joined as tbe legal 
representative of Vithu she was party to 
that snit, it is olear under seotion 52 thftb 
the right of the plaintiff under that decree 
is not affeoted on aooounb of the transfer 
by Bai Radba. The transfer thab affeois 
the plaintiff's right under the deoree is the 
gift before the suit of 1914, and the transfer 
by Radha after the suit was filed is in¬ 
dependent of the title of Vithu at the date 
of the suit. Thia appeal, therefore, fails, 
and must be dismissed with ooats., 

Appeal dimmed. 


**-: 
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Marten and Fawcett, jj. 

Slahnbleshwar Devcrshetti — Plaintiff- 
Appellant. 

v. 

Bidku Ven'ka Naij and others —Defend- 
anis-R- spoDdeota. 

S. A. No. 290 of 1923, decided on 28th 
August, 1924, Irom the decision of the 
District Judge, Kanara, in Appeal No. 24 
of 1922. 

Lind tenure— N*dci tenure—Neglect 0 / :enant 
to c>*lt vat* land j and rebuild the fallen home 
jusi'firs hi* eviction. 

If a Nadgi teoqra-holder negleots to cultivate 
the land, allows the hut to go into disrepair, 
carries away seme of the building materials him¬ 
self, And allows (be rest to be stolen by others, be 
is liable to be evioted from his bolding at the 
instance of the landlord. [P. 181, C. 1.] 

No definite role oan be l*id down that the over- 
lord in Nadgi tenure has to bear the expense of 
all improvements. [P. 179, 0. l.J 

S. V. Palekar —for the Appellant. 

O. P. Murdeshwar —for the Respondents. 

Fawcett, J.:—This appeal relates to 
what is koown as Nadgi tenure in the 
Distriot of Kanara. The defendants are 
Nadgi tenants of the laod in suit. The 
plaintiff is its owner. The plaintiff sued 
to reoover possession of this land with 
mesne profits and damages. He alleged 
that the defendants bad failed to comply 
with the condition, on whioh they were 
granted the land, of maintaining it in 
.proper condition as a garden, and that 
therefore he was entitled to reoover 
the land owing to forfeiture of ten- 
anoy by breaoh of the condition. 
Defendants Nos. 1 and 2, who have alone 
defended the suit oontended that they 
had not neglected the land, and that suoh 
neglect as there had been in the last one 
or two years was not their fault; a hub 
that was on the land had fallen down, and 
although the plaintiff bad been asked to 
ereot a new but, he bad not done so, with 
the result that the defendants could not 
stay on .the land and properly look after 
it. They also denied the plaintiff’s right 
to reoover mesne profits and damages. 

The main issue raised in the oase was 
whether the plaintiff was bound to provide 
a house for the residence of the tenants, or 
whether the tenants should themselves 
provide it. With this is to be read the 
third issue in the trial Oouri: "Have 
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defendants committed breaoh of duties 
as alleged by the plaintiff." Both those 
issues were answered in favour of the 
plaintiff by the learned Subordinate Judge. 
He held that the land was oertainly 
in a most neglected state. A Oommis- 
siooer was appointed to report about it, 
and found that cattle w?re grazing in the 
land which was left uncared for. Admit- 
tedly the defendants were liviog at a 
distance of about a mile from the land and 
for three years nobody had bean staying 
upon it. The defendants admitted that the 
land was Dot in good order, at aoy rate for 
a year and a half prior to the trial. There 
was do oompound wall rouod the land to 
keep out cattle, nor any hedge or feooe to 
supplement the small portion of wall that 
there was on odo side of the land.' The 
trees existing on the lau i were admittedly 
at least forty yeurB old, and no new trees 
had been planted, although there was spare 
space for doing so. 

In regard to the question about the hut, 
the Subordinate Judge aooepted the testi¬ 
mony of the defendants’ witnesses that 

when a house falls down, the landlord 
has to supply materials aud the tenant 
is to bnild the bouse." But in this oase, 
aooording to defendant No. 2's own admis¬ 
sion, he had taken some of the materials 
from the old house and allowed others 
to steal the remainder. Aooordingly he 
held that materials were available to the 
defendants for building a new but, and 
that the plaintiff was not liable to build 
it for the defendants. In the result be 
passed a decree awarding the plaintiff 
possession of the land, Rs. 30 for dama¬ 
ges on acoount of the defendants having 
negleoted to keep the land in good order, 
and Rs. 50 for the plaintiff's share of the 
produoe of the land for one year before 
suit. He also gave the plaintiff their costs 
of the suit. 

Defendants Nos. 1 and 2. appealed to the 
Distriot Judge, who held that the garden 
in question had certainly been negleoted. 
He says in his judgment:—" It is 
common ground that the house has 
been allowed to collapse and that the 
rafters have been stolen away. It is hardly 
disputed that there is no fenoe about the 
garden, and it is admitted that there is no 
tree of less than forty years of age." But 
he held that under the Nadgi tenure, it was 
tho business of the plaintiff, being the 
overlord, to bear the expense of planting 
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irees, keeping up fences, and other things 
neoessary for improving the laud; while 
the defendants as tenants, ware responsible 
for performing the manual work whioh 
would be entailed. Aooordingly, although 
the property had suffered from negleob, he 
held that the neglect wa9 as maoh the 
cegleot of the plaintiff himself as the 
oegleot of the tenants, and that the plaint¬ 
iff was not entitled to terminate the 
tenancy on the ground of braaob of condi¬ 
tion and to get imme liate possession. The 
deorea of the lower Court was accordingly 
reversed and both the parties were ordered 
t-o bear their own ousts throughout. 

The plaintiff has come here in second 
-appeal on the main ground that the Diatriot 
Judge has misunderstood the nature of the 
Nadgi tenure, and that having found that 
the property bad suffered from neglect, be 
should have given the relief asked for 
- against the defendants. It appears to me 
! that there are no sufficient grounds for 
• laying down as a deSnite rule that the 
, overlord io Nadgi tenure has to bear the 

expense of all improvements, in the way 
the District Judge has stated. So far as 
the present suit is oonoerned, no evidence 
has been adduoed which would justify a 
finding to that extent. It is quite clear 
that the main dispute between the parties 
was in regard to the but whioh had fallen 
-down, and that wa9 the only expense whioh 
the defendants alleged the plaintiff had to 
bear and which was put in issue on the 
ground that the plaintiff not having built a 
new hut, the defendants could not be held 
responsible for not keeping the garden in a 
proper state, So far as any other expenses 
are coo corned, there is no evidence whioh 
would justify this Court in finding who 
was liable for them and holding for instance 
tbab the expense of building a compound 

11 J£ 0n,d neoe98at % fall upon the 
•piaiDtiQ. 


tWs ooaneotion I may refer tc 
fixation whioh oame before this Goa 

8 ?° of 1907 and to 

oondltion of this ^i tenure, and w 

jjrl 8 District Judge, Mr. Boyd, has 

f ? °° Ddi6i0Q of tbe taoau, 

® J 8 generally referred t 

the h ?nU U70 fc n ? 0aaa of * hia biod * 

° £ whioh bhafc litige 

k lodgment ^ fch(J Subor ^ 

th8 oontec 

M'JX te u Mta (tha defend 

that suit) ought to have kept 


land in proper condition by ereoting a 
compound wall and planting trees. They 
had, however, not done this, and hence it 
was contended they had lost their Nadgi 
right. No contention wjs aooaraotly raised 
iu that case tbit the landlord was liable 
for the expense of ksepiog uo a oomoound 
wall, or even the exoeose of Dlauting new 
trees. The District Juige, Mr. Boyd, in 
his judgment, doss not msotion this as a 
main condition of the tenancy. H> says: 

" It is undoubtedly a permanent tenancy, 
but with a condition attached to it. The 
condition is that the tenant shall water and 
manure the trees, repair the feuoe or wall 
round the garden and plaot new trees from 
time to time so that the garden shall always 
have in it about a9 many trees as it can 
contain with profit to those who enjoy its 
produce.” He held that a braaob of this 
main condition mida the tenaooy liable to 
forfeiture at the will of the landlord, and 
this view was upheld by this Court in 
second appeal. 

In the judgment of the Court givon by 
Chief Ju3tioe Sir Basil Scott and Heaton, J., 
it is said: “The defendants were Nadgi 
tenants of the plaintiffs. There was Q0 
dispute in the Courts bslow as to condition 
of the Nadgi tenure. It is a condition of 
the tenure that the tenant should cultivate 
garden land. It is found as a faob in both 
the Courts that the defendants have brokan 
the condition by neglecting the cultivation 
and according to the custom of the tenure 
the landlord on breach of the condition ac¬ 
quires a right to oust the tenant." They 
held that there had bean a clear breach of 
condition justifying forfeiture, and that 
the plaintiffs were entitled to possession. 

In view of this judgment, it requires 

fnTbf a ? th T£ J haQ is D0W available 
n the materials before us before it oan be 

a h ' d t 0 h ri a8 , a ,°° Qditi0D of Nadgi fcenan °y 

that the landlord necessarily has to bear 
the expenses of keeping the land in proper 

oonduion. No doubt the description 0 f 

V°1 xTpfrtT, iD Gazgttaer, 

voi. a V, Barb 11, relating to the Distriot of 

Kanara, at p 186 inoludas a statement that* 

m»Vr fl aPa ^u baar8 the expaa8a of 

ing trees and the tenant bears the expanses 

Syr* ‘ he “- Th ^ » ao authority 
which must be given due weight, bub ib 

seams to me it is not necessarily conoid 

owL 8 *?* P ° iQfc aa r88ard3 th ® oost of 
Planting trees was one that arose in 
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another suit from this same taluka of 
Eonavar; Bibi Ehatija Shamsuddin 
Eainda v. Bam Bao Santayya Chikar- 
mane Hariavar (1). The District Judge 
relied upon this passage from the Gazetteer 
in the appeal before him But in this 
Court the judgment given by tbe learned 
Acting Chief Justice and myself on June 
30, 1924, left the point open, as it was 
unnecessary to decide it, except in so far 
as it was conceded before us that, when 
plants are sown for the first time, they 
have to be paid for by the Imdlord 

Therefore, in deciding this appeal on the 
evidence before us as regards the liability 
of tbe plaintiff to supply materials of a 
residence required for persons looking after 
the land, I think that, having regard to the 
defendants' admission as to their removing 
materials and allowing others to steal the 
rest, tbe view of the Subordinate Judge 
that there was no obligation on tbe plaint¬ 
iff to supply other materials is correct. 
It is a case where there has been conduct on 
the part of tbe tenants which is entirely 
against their acting bona tide and reason¬ 
ably, and it is not right in those circum¬ 
stances to bold that the plaintiff is as much 
to blame for the neglect of the garden after 
the house had fallen down B3 the defendant. 

But the case against the defendant goes 
further than that. It is clear frcm tbe 
findings of both tbe Courts that there bad 
been a great neglect of this garden even 
prior to the falling down of tbe but, and I 
think that the case is not one where it can 
properly be held that the property has 
suffered from the neglect of tbe plaintiff as 
much as from tbe neglect of tbe defendants. 
That is a finding of the learned District 
Judge which, f.s I have already shown, is 
based on a view of this Nadgi tenure, that 
is not supported by the evidence in the case 
or authority and is not binding on us. 

In regard to tbe question whether any 
equitable relief against the forfeiture should 
be allowed to tbe defendant, it i3 shown by 
Mr. Boyd's judgment, to which I have 
already referred, that in 1907 he found 
only one case in which a decree allowing 
the tenants a chance of relieving themselves 
against forefeiture had been passed, viz., an 
appeal of 1883. In tbe case bofore him 
Mr. Boyd held that tbe defendants by their 
conduct wore nob entitled to any such relief. 


(1) 8.A. No. 604 of 1522 (decided cn 30-C-1924 by 
Shah, Ag. C J and Fawcett, J ) 
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Suoh preliminary deorees have, however, 
no doubt since been frequently passed, end 
in the present case we have been asked to 
give tbe defendants a further chance of com¬ 
plying with the condition of their tenanoy, 
but in view of all tbe circumstances I do nob 
think this is a case calling for any suoh 
indulgence. The defendants’ conduct in- 
misappropriating tbe materials of the hut 
and negleoting the land for several years 
goes strongly against this. 

Consequently it seems to me that, as was 
held by this Court in S. A. No. 830 of 1907" 
tbe plaintiff was entitled to a decree suoh 
as tbe Subordinate Judge passed in bis- 
favour. I would, therefore, allow the- 
appeal, restore tbe judgment of the Sub¬ 
ordinate Judge, and order tbe defendants to 
pay the costs of tbe plaintiff in this Court 
and tbe lower appellate Court. 

Marten, J.:—I agree. The learned Dis¬ 
trict Judge oites no authority in support of 
bis proposition as to tbe conditions of 
Nadgi tenure, nor is there any real support 
for it from tbe evidence in tbe case. On 
tbe other band, there is an unreported case 
io this appellate Court, S. A. No. 830 of 
1907, which my brother Fawcett has refer¬ 
red to. That case contains no trace of the 
obligations on the part of the landlord, 
which the lower appellate Court in the pre¬ 
sent case thought was a part of the 
conditions of this particular tenure. 

As regards the ether unreported case of 
Bibi Ehatija Shamsuddin Eavada v. Bam - 
rao Santaya Chikarmane Eonavar (!) the 
question whether, generally speaking, a 
landlord has to provide or pay for new 
plants in tbe oase of a Nadgi tenancy wae 
expressly left open. In that particular oase 
it would appear that the portion of the 
garden in dispute bad never been planted 
at all. Consequently the plants bad to be 
planted for tbe first time in the history of 
that portion of the garden, and it was 
conceded by the parties that under those 
circumstances the landlord had to pay fo r 
the plants. In tbe case now before us it ie 
clear that the garden is an old one, and 
accordingly it differs essentially from Bibi 
Ehatija Shamsuddin Eavada v. Bamrao 
Santaya Chikarmane Bonavar (1). 

But in the view I take it is unnecessary 
in the present case to decide all the precise 
conditions of this Nadgi tenure. It is suffi¬ 
cient to say that one of those conditions is 
that a tenant should properly oultivate tbe 
land. Here it is clear on the evidence that 
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} the tenant! has seriously neglected the 
! cultivation of the garden land ; and in our 
judgment this negleot cannot be put down 
to the fault of the landlord. 

Then as regards the but, inasmuob as 
the defendant himself has wrongfully 
appropriated the old building materials, 

[ suoh as the rafters, it hardly lies in his 
mouth to complain that the landlord has 
not furnished him with some new 
building materials. 

, I agree, therefore, that tha judgment of 
; the learned District Judge was erroneous 
in the view of the law which he toofc, and 
i of the legal inferences to be drawn from 
the evidence before him. I accordingly 
agree that the appeal must be allowed. 

I will only add, speaking for myself, 
that I hope that if another case involving 
the conditions of Nadgi tenure should be 
-brought in the lower Court, oare should be 
taken that proper evidence is oalled as to 
the conditions of this tenure. At present 
1 think itoannot be considered that all the 
•oonditions of this tenure are established by 
•conclusive authority as part of the settled 
/law of this Province. 

Appeal allowed. 
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Shah, Ag. c.j. and Kincaid, j. 

Krishnaji Bctbaji Haval —Dafendant- 
Appellanb. 


v. 

Sangappa Uurigappa Wangi— Plaintiff- 
®eapondent. 

S. A. No. 497 of 1923, deoided on 25th 
August, 1924, from the decision of the 

S*1922 Iadg0 ' B6Igaam, io A P paal No. 268 


-.V W® c °d*. 8. 11, Ezpl. IV-Mia 
m f P6eifl0 P tr ' orm *™ o t a co 

V 10 *"d not 

Specific RcUif 4 0 f' 8< 

aalathanaW Performance of a oonlraol 

{g ‘ h “ n *S* °* in »»« Possession might be ms 

Buoh » c u, ‘ g ‘ n T Q the *« n» 

3 ft***-* ,or 8a,e oi 

3Km fo h r°.S 1 0 r a B ab, f 0 S-Sf! 

*»m# adit;* [pf-iea, 6 ! f r* ‘ foe po ” e,,oa in 11 

•-^0 1 3 i ; ! - • s. ...A <e .. ■ 


•* (b) Civ. Pro. Code, S. 11—Ezpl. V-Relief 
asked lor in plain/ but not referred to in judgment 
—Decision as to that relief found to be unnecessary 
—No res judicata. 

Where in a suit for apeoifio performance of a 
cootraot of sale of land, relief as to possession was 
prayed for in the plaint but there was no reference 
to it in the judgment, held that that relief may be 
taken to have been refused but the matter was not 
heard and fiaally deoided within 6. U and henoe 
no res juiicaa especially when it was found that, 
there was ground to hold that a deoision on that 
relief w»a not considered to be necessary in that 
suit. [P. 193, 0. I ] 

J. G. Rele —for the Appellant. 

G. S. Alulgaonkar —for the Respondent. 


• Shah, Ag C J :—The faots which have 
given rise to this appeal are briefly these. 
Oo October 2Q, 1918, the present defen¬ 
dants Noe. 3 and 4 agreed to sell the house 
in question co the present plaintiff for 
Rs. 850. Oa October 25.1918, they in faob 
sold it to the preseat defendant No. 1 for 
Rs. 900. The plaintiff filed Suit No. 358 
of 1918 against the present defendant No. 1 
and present defendants Nos. 3 and 4 for 
speoifio performance and damages arising 
out of tbe breach of the said contract dated 
October 20, 1918. It appears that the 
plaintiff made a claim for possession of the 
property also. The judgment in that suit 
shows that the principal point raised was 
whether defendant No. 1 had notice of the 
contraob between the plaintiff and the 
owners of the house. It was found that 
defendant No. 1 bought from tbe owners 
with notice of the previous contract with 
the plaintiff and in the result the follow¬ 
ing deoree was passed :— 11 On payment of 
Rs. 825 by plaintiff, defendant No. 3 must 
exeoute a conveyance o’f the suit shop to 
plaintiff." 


>ve are lnrormed that there 


appeal from this judgment, and there was 
also a seoond appeal, but the proceedings 
relating to the appeal and the seoond appeal 
have not been put i D , and it may be taken 
that the deoree passed in the suit, to whioh 
we have referred, was affirmed. 

Apparently after this the plaintiff obtain¬ 
ed possession of a part of the shop in 
question, and the present suit was filed by 
the plaintiff in Deoembar 1920 for posses- 
aion of the rest of the shop from defendant 
t \v wh ° waa in Possession, and defend- 
dn£fJ?° 8 ». m 3 o n L d 4 W6re > oinatl as Parties, 

ant N °a A b * 0iD l “ t8nanl of ‘fcteoa* 
anb No. 1, and defendants Nos. 3 and 4 

being the original owners of the property. 
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The defence raised on behalf of defend¬ 
ant No. 1 was that the claim for possession 
was barred by the provisions of section-11 
of the Civil Procedure Code. The trial 
Court disallowed this contention and 
passed a decree for possession against 
defendant No. 1. 


Defendant No. 1 appealed to the Dis¬ 
trict Court, but the learned District Judge 
accepted the conclusion of the trial Court 
on this point, and confirmed the decree of 
the trial Court. 

In the appeal before us by defendant 
No. 1, two points have been raised in 
support of the plea that the present 6uit is 
barred by the provisions of section 
11 of the Code. First, it was urged 
that it was obligatory upon the plaintiff to 
make a claim for possession in the previous 
suit for specifio performance, and quite 
apart from the question whether a claim 
was made or not, aseoond suit for posses¬ 
sion on the same contraot cannot lie. In 
support of this argument reliance is placed 
upon Explanation IV to seotion 11. This 
contention, however, is opposed to the 
decieion of this Court in Nathu v. 
Budhu (1). It is true that a different view 
has been taken in Narayana Kavirayan v. 
Kandasami Goundan (2). But the correct¬ 
ness of tbafc view has been doubted in 
Krishnammal v. Soundaraja Aiyar (3). It 
is not necessary to deal with this point at 
any length. It is enough to pciDt out that 
the view of this Court in Nathu v. 
j Budhu (1) was that though a claim for 
possession might be made, it was not 
^ obligatory upon the plaintiff to make a 
• claim for possession in the suit for specific 
performance. Apart from deoisions, on 
principle that view appears to be correot. 
Under seotion 54 of the Transfer of Pro- 




perty Act, the contract for sale of 
immoveable property of itself oreates no 
interest or charge upon the immoveable 
property, and until tho claim or srecific 
performance was decreed in favour of tho 
plaintiff it could not be said that be was 
entitled to possession, though for the sake 
of convenience, and (o avoid multiplicity 
of suits, it might be open to the plaintiff to 
make a claim for possession in the same 
suit. 


(1) (1893 18 Bom. 537. 

(2) 11699) 23 Mad. 24. 

13) (1918) 38 Mad. 698 = 15 M.L.T. 103 = 32 I.C. 
91 = (1914) M.W N. 200 = 1 L.YV. 147. 


It is further urged, however, that inth» 
present case a claim for possession was 
made in fact, and that, under Explanation 
V tc section 11, this relief claimed in the 
plaint, and not expressly granted by tbe- 
decree, should be deemed to have been 
refused for the purposes of seotion 11, 
Though there is no reference in the judg¬ 
ment to this claim, it appears from the 
decree that in the original plaint a claim 
for possession was made. It must be 
taken that the claim for possession was 
refused. Still the question remains- 
whether the question of possession was 
heard and finally deoided within the mean- 
ingof sectionll. Indeterminingwbetbertha 
issue relating to possession was heard and 1 2 
finally decided by tho Court in Suit No. 368 
of 1918, it must be remembered that there 
is no reference whatever to the claim for 
possession in the judgment. There is no 
reference to it even in the summary of the 
plaint given in the judgment, and from the 
issues it is quite clear that no attention, 
whatever was paid to this relief. We 
do not know what happened during the 
course of the hearing whether by common 
consent a olaim for possession was dropped' 
as being unnecessary in that suit, or 
whether the trial Court did not say any¬ 
thing with reference to that olaim, because- 
it thought that there was no need to deal 
with that question in that suit. It is olear 
that, having regard to the view which the- 
trial Court took with regard to the rights 
of the parties to the decree which it passed 
with regard to speoifio performance, that 
Court could not have meant to refuse the- 
claim for possession finally. Such a con¬ 
clusion would be obviously inconsistent) 
with the considered conclusion reaohed by 
the trial Court with reference to the plaint¬ 
iff's right to speoific performance. In the 
absence of any indication in the 
judgment as to bow this point was dealt 
with, if it was dealt with at all, and in the 
absence of aDy indication as to whether 
the parties by any pnrshis or otherwise 
practically agreed to leave the question as 
to possession out of the suit, the only 
reasonable inference under the oiroum- 
stances is that it was cot considered 
necessary to deal with the olaim bs to 
possession in that suit. That is the only 
basis upon which the absenoe of any 
reference in the judgment or the decree 
to the claim for possession can be intelli¬ 
gibly explained. It oannot be explained om 
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the footing that the matter as to possession 
was heard and finally decided within the 
meaning of seotion 11 of the Code. Though 
the claim for possession was made io the 
plaint, and though there is no reference to 
it in the jcdgment or the deoree, it must 
be deemed to have been refused ; still the 
claim as to possession oannot he said to 
have been beard and finally decided in that 
suit within the meaning of seotion 11 of 
the Code. Therefore there is no bar of res 
judicata as suggested by the appellant. 
The result is that the decree of the lower 
appellate Court iB confirmed and the appeal 
dismissed with costs. 

Appeal dismissed. 
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MaAtkn and Fawcett, jj. 

Chaturbhuj Sangji —Defondant-Appel¬ 
lant 


v. 


Mansukhram Motilal —Plaintiff-Ros- 

pondent. 

8. A. No 670 of 1923, deoidod on 27th 
August, 1924, from the deoision of the 
Assistant Judge, Abmadabad, io Appeal 
No. 418 of 1921. 

(a) Transfer of Property let, 8. 3-Purchaser i s 
not expect'd to rrqui'e into title deeds of adjoining 
proptrtu—Vndor must d>s:lo*e covenants if any 
burdening the propnty sold—Transfer ot Property 
Act, 8 . 55 , 


A purchaser m%y be cailty ol neRligoooe io nol 
enquiring for Ihe tide deeds, or the earlier tide o: 
tno property whioh ho hae contracted to buy. Bui 
k® 1 oannot bo aaid to bo guilty ol negligence io nol 
taking lor the title deeds ol an aijoioiog property, 
whioh prim* facia be has no right whatever to aal 
hifl vendor to produce ; as between tho vendor and 
purchaser, it ie the vendor who is to dieoloo© to the 
parohaser any ooveoant restnotiog the eoj-tymeoi 
ofthe property -old. [P. 164, 0. S and P. 185, C. Q ] 
. ^ So*ciflc Relief Act. 8- 55— Affirmative cove • 
nanit-Not lo be enforced oj >insf assignee-Englisl 
pnneipusto be applied. 

Th. Court will doi eoloroa against an assignee 
of a oaveD.otor an affirmative oenvenant involviot 
*n« expenditure ot money on land, whether suot 

SJ'il 8 . 08 ! k# ‘ " lth 0r wUbou ‘ notios. In exeroiae 

, “ 10 . the R f “ Dt » mandator, 

tha a!u°ri U " d m l 65 01 * hB 8 P eo,fio Aoi 

down hv iLT, 0011 . 'o principle, laic 

TP Iflfi n e “I d" ia oonneotion 

i * 9 * nd p> *87, 0. 1.1 

JS£g? r ° / iVopwtv 8 ‘ tic, 

“p ?bTc, a j R ei?6nditme cf 

O' S, Boo—-lor the 'Appellant. 

Bi B, Shingne —forlbeRespondent. 


Marten. J.—This is a seoond appeal by 
defendant No. 3 against the judgments of 
the two lower Courts io favour of the 
plaibtiff. Para f a ) of the judgment was a 
mandatory injunction with reference to the 
property D of defendants Nos. 1 and 2. 
They have not appealed, and I Deed not- 
tberefore for the moment consider their 
case. Para (6) was a mandatory injunction 
against defendant No. 3 to block up a door 
on the western side of his bouse E, and 
also in effeot to alter the roof of his house 
by making it all slope towards the east 
instead of partly to the west and partly to 
the east as theretofore. Para, (o) was an 
injunction to restrain all the defendants 
from entering the plaintiff’s obowk or from 
taking any oattle there. What the plain¬ 
tiff olaims to be his obowk ia shown in to 
suit plan. It abuts on the property E of 
defendant No 3 and on the adjoining 
property D of defendants Nos. 1 and 2. 

In tho Courts below the real point of 
conflict was this. The plaintiff claimed 
property A, B and 0 including the obowk 
under a sale deed. Ex. 45, of June 30, 1916 ; 
and defendant No. 3 claimed property D 
and rights over the obowk under a sale 
deed, Ex. 48, of July 12, 1919. The 
vendor io both oases was one Bai Manek, a 
Hindu widow, as guardiaD of her minor son. 
But as regards the later deed, Ex. 48, this 
was a sale by order of the Court, and 
accordingly the Nazir as the Mukhtyar 
appointed by the Dietriot Court oo behalf 
of Bai Maoek, (the guardian and mother of 
the minor), was tbo oonveying party. In 
this seoond sale it was the Nazir who 
under the Court’s orders had pub the 
prooerty up for sale. 

Now ib is quite olear that this seoond 
sale deed, Ex 48, purported to grant to 
defendant No. 3 this bouse (whioh I have 
oalled property E» with also a right of 
passage over the ohowk and a right to use 
the water supplied from a pipe in the 
ohowk; and further that the latrine whioh 
is in the ohowk was expressed to form part 
of the land conveyed to defendant No. 3. 

But the adverse olaim of the plaintiff 
was this: that by the earlier deed, 
m*., Ex. 45, this very ohowk bad 
been oonveyed absolutely to the plaiu- 

£ • , a , nd ? bat more °ver the then vendor 
Hai Mauek had covenanted to block up nob 
only the doors in the house D whioh she 
retained but also the window in the house 
E whioh was subsequently Bold to defen- 
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dant No. 3. Farther there was a covenant 
by her in that sale deed to alter the eave 3 
of both the houses D and E in the way I 
have indicated, viz , by making the roof run 
solely to the east so that the rain water 
would not drop on the chowk bub would 
drop on to the road on the eastern side of 
the property. 

In appeal it was first contended that 
under the sale-deed, Ex. 45, the chowk 
did not pass to the plaintiff. But after 
argument and a oareful investigation of the 
preoise terms of the sale-deed, Ex. 45, 
it was plain that that contention was 
untenable, and accordingly Diwan Bahadur 
Rao at a later stage said ho ooold no longer 
oontend that the ohowk did not pass to the 
plaintiff, more especially as that point was 
practically conceded in the Courts below. 

That being so, as regards para, (c) of the 
injunction, it follows that the plaintiff 
being the absolute owner of the ohowk is 
entitled to restrain any third person from 
trespassing on the ohowk or using the 
labrine or the watersupply there. Accor¬ 
dingly, in the view I take, it is unnecessary 
to refer to seotion 48 of the Transfer of 
Property Aot. That seotion refers to a oase 

where a person purports to create by 
transfer at different times rights in or over 
the same immoveable property.” It may 
be that that section applies, bat in the 
view I take it is unnecessary to determine 
it. Here the land itself was oonveyed, 
viz., the chowk. So it is not a question of 
any mere “rights". 

Next, taking para. (6), viz., the manda¬ 
tory injunction to block up the doors and 
alter the roof, that is an injunction of a 
serious character, and it requires to be 
considered under what jurisdiction the 
Court was acting when it made it. It has 
been contended that it was authorised 
under seotion 40 of the Transfer of Pro¬ 
perty Aot. That seotion undoubtedly 
applies where you get a restrictive oovenant 
restraining or interfering with the U9e of 
land. Ooe familiar instance is where a 
purchaser agrees that a building shall not 
be used, say. for a hotel, or that no build¬ 
ing of any sorb shall be ereoted on parti¬ 
cular portions of the land. Bub in any 
evenbit is essential that an assignee of the 
original covenantor must have notice of the 
restrictive oovenant if he is to be bound by 
it. That is settled law in England, and it 
is borne out by the final sentenoe in seo- 
tion 40 of the Transfer of Property Aot. 
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Had thea the present purchaser defend¬ 
ant, No. 3, notioe of this covenant, suppog- 
ing for the sake of argument it oan be 
oalled a restriobive oovenant at all? It 
must be borne in mind that the position at 
the date of the sale to him was that not 
only was the plaintiff the then owner 
under the sale-deed, Ex. 45, of the 
lands A. B and 0, but that also by mort¬ 
gages executed after the date of Ex. 45 
he was a mortgagee in technical possession 
of those other properties D and E. 
According to the judgment of the trial 
Judge, there were three mortgages of July 
3, August 18 and November 13, 1916, for 
in all a sum of Rs. 1,100 exeiouted in favour 
of the plaintiff. Two at any rate of those 
mortgages are exhibited, viz,, Ex. 55 
and Ex. 56. As far as those^mortgages 
are concerned, they contain no reference 
on the faoe of them to this covenant to 
blook up the windows and alter the eaves. 
There are expressions in the judgment of 
the learned Subordinate Judge, and I refer 
in particular to page 11, line 25. whioh 
would lead one to think that these mort¬ 
gages contained statements relative to those 
covenants similar to those contained in 
Ex. 45 itself. We have ascertained by 
reference to the mortgages themselves that 
this is nob so in fact. Aooordingly if the 
defendant No. 3 had oalled for the produc- 
tion of the mortgages then existing on the 
property, he would have been told nothing 
about these covenants. 

Further, we have the evidenoe of the 
Nazir of the Court, and he deposes that he 
knew nothing whatever about these parti¬ 
cular covenants. He is described by the 
learned trial Judge as an independent 
witness, and apparently the trial Judge 
believed him. Bat the lower appellate 
Court appears to have considered that the 
defendant was guilty of negligenoe in that 
be did nob ask the plaintiff to produoe his 
deeds nob of the suit property E whioh was 
bsing sold, bub of the adjoining property A, 
B and C. I refer to the observations at 
p. 2, line 40. The lower appellate Court 
held that as he did nob do so he was guilty 
of gross negligenoe. With great deference 
to the learned appellate Judge, I think 
there is some oonfusion in this respeob. A 
purchaser may be guilty of negligence in 
nob enquiring for the title-deeds, or the 
earlier title of the property whioh he has 
contracted to buy. But how he oan be 
guilty of negligenoe in not asking for the 
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1 title-deeds of an adjoining property, whioh 
prima facie he has no right whatever to 
ask bis vendor to prodnoe, is a matter 
I whioh I oonfesB I oannot follow. After 
I all, as between the vendor and purchaser, 
it was the duty of the vendor to disclose 
to the purohaeer any covenant such as the 
one on whioh the present plaintiff was 
oniog. A purchaser could never have 
anticipated that the vendor bad not only 
entered into covenants to blook up the 
windows and alter the roof bub had also 
oonoealed the fact from the Nazir as well 
as from the purohaeer. 

Moreover, there is this extremely curious 
additional fact, viz., that the plaintiff who 
was entitled to the benefit of this covenant 
•was also the mortgagee of the very property 
whioh was subjeot to the burden of this 
■covenant, and yet he entered into mortgages 
whioh contained no reference to this 
■covenant. In effeot he stood by for some 
three years after the original date of the 
sale-deed to him without enforcing this 
covenant. Farther when it came to the 
sale by auotioD, he allowed the property to 
1)0 sold and conveyed just as if it had been 
a property unincumbered in any way so 
far as the alleged restrictive covenant is 

■aonoerned. 

Under these oiroumstanoes this question 
o notice is not a mere question of faot, the 
-finding on whioh in the lower appellate 
Opart alight be binding on us, but it is a 
.mixed question of law and faot. In my judg¬ 
ment, the decisions of the lower Courts are 
erroneous, and it is not proved that the 
third defendant, the purchaser, bought this 
property with nobioe of these covenants. I 
may also point out that the learned appellate 
Judge appears to think that the onus here 
was on the third defendant to show he had 
no notice. In fact the onus of proof was 
■the other way, viz., on the plaintiff to show 
that the third defendant had bought with 
mobioe of the covenants. 

But even if we had adopted a different 
■view on the question of notioe, there still 
remained one other extremely diffioulb 
point in the way of the plaintiff. This 
point is one whioh was not touched on in 
■either of the lower Courts. But ib is a 
very simple point based on the thoroughly 
well established principles laid down in 
AutUrberry y. Corporation of Oldham (1), 
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viz., that the Court will not enforoe against 
an assignee of a covenantor an affirmative 
covenant involving the expenditure of 
money on land, whether such assignee 
takes with or without notice. For 
inatanoe. as against a transferee from a 
covenantor ib will not enforoe a covenant 
to keeo roads in repair. In reply, Diwan 
Bahadur Rao referred us to the oaae of 
Smith v. Colboume (2), a oaae closely 
resembling the present one, for it wa3 
brought on an agreement to blook np 
windows if and when so required. The 
English Court there held that that was an 
affirmative covenant involving the expendi¬ 
ture of money and therefore oould not be 
enforoed againsb a transferee even with 
notioe. I would add by way of warning 
that the above principles do not apply to 
covenants in leases. 

Against this it was said that the above 
is English law, and that here we are 
governed by Indian Law,and in particular 
on this subjeot by seobiou 40 of the 
Transfer of Property Aob. Speaking for 
myself, I am relnotanb to deoide points of 
law unless ib becomes necessary for one to 
do so. And in the view we take on the 
point of notioe, it is unnecessary for us 
to deoide this further point, I will only 
say, speaking for myself, that nothing in 
my judgment must be held to give rise to 
the view that I am in favonr of the con¬ 
tention that in India an affirmative 
covenant involving the expenditure of 
money can be enforced in the class of 
oase covered by Austerberry v. Corporation 
of Oldham (1) or that that is the true con¬ 
struction of section 40. 

Then there was one other point which I 
should have mentioned on the point of 
notioe. Ib was urged that Ex. 45 was regis¬ 
tered. Now I will again point oat that Ex. 
45 dealt with the plaintiff's adjoining land 
and not with the snib property whioh was 
sold to defendant No. 3. If it had been 
neoassary to go in to that point, it might 
have been necessary to refer to Ohardhan • 
das v. Mohanlal (3) where this appellate 
Oourb remanded the oase to determine 
what notioe a person would geb if he 
inspected the register. But we think 
ib unnecessary to take that course here, 
because, as I have said, we are dealing 
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with the suit land, and there is nothing 
before us to show that if the defendant 
had searched the register as regarJs 
the suit land, he would have found any¬ 
thing to show him that iu a conveyance of 
certain other land there were covenants 
which affeoted the suit property. The onus, 
as I have already said, was on the plaintiff 
here to establish the notice, and it is not 
shown that from any ordinary searoh in 
the register the defendant would have gob 
notice of the covenant. Consequently the 
poiut of constructive notice must also fail. 

Under these circumstances, the appeal 
will be allowed as regards the para (6) of 
the decree of the lower Court, and the in¬ 
junction thereby granted will be discharged. 
As regards para (a) we think that the 
injunction must be modified, and that it 
bad better be prefaced by a declaration to 
the effect that, on the true construction of 
the sale-deed of June 30, 1916, Ex. 45 
the chowk mentioned in the pleadings 
passed to the plaintiff. Then there willbs 
a permanent injunction restrainiug all the 
defendants from entering the plaintiff's 
house or chowk or any part thereof (inclu¬ 
ding the latrine in the chowk) or from 
takiog any oattle there. 

As regards the suggestion that if the 
door was not to be blocked up, defendant 
No. 3 might acquire a right of light, it 
would ba quite simple for the plaintiff to 
stop that by plaoing a screen or other 
obstaole whioh would prevent any such 
right being acquired. Aod of oourse it 
follows from our judgment that defendant 
No 3 will not be allowed to use that door 
for the purpose of either egress or ingres9 
into or from the chowk. 

I wish to add that we have not over¬ 
looked the possibility that if this case had 
been pleaded and argued differently in the 
Courts below, tbe plaintiff might have had 
difficulty in meeting pleas of laobes, aod 
also perhaps of estoppel or otherwise by 
reason of his alleged standing by while this 
property wa9 sold. But having regard to 
the course wnioh this oase took in the 
lower Courts, we have not thought it 
proper to go into those points. 

As regards costs, we wdl not interfere 
with the order of the trial Judge in so far as 
it directs the plaintiff to recover his oasts 
of tbe suit from defendants Nos. 1 and 2. 
But as regards the costs as between the 
plaintiff and defendant No. 3 we would 
disobarge all orders in the Court below, 
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and direct that the plaintiff and defendant 
No. 3 respectively do each bear their own 
oosts throughout of this suit in all Courts. 

Fawcett, J :—Ioonour that the appeal' 
should be allowed in regard to the manda¬ 
tory injunction contained in para. (6) of the 
decretal order of trial Jadge, and that there 
should also be a variance of tbe injunction 
contained in para (c) of that order. The 
plaintiff has, in my opinion, entirely failed 
to show that defendant No. 3 had notioe 
of the convenant3 contained in Ex 45 
which are relied upon in this case. 
Unfortunately no issue regarding tbiB 
question of notioe was raised in the trial 
Court although defendant No. 3 in his 
written statement pleaded that he had no 
knowledge of the plaintiff’s sale-deed, 
Ex. 45. Tnere was only the general issue 
whether tbe sale-deed, Ex 45, was bind¬ 
ing on defendant No. 3 io regard to this 
covenant. Tbe trial Judge has not, so far 
&9 I can see, come to any definite finding 
on this point of notioe. He h&9 discussed 
the question whether tbe plaintiff was 
preseat at the auction and some other 
questions of that kind in para 15 of hie 
judgment, but there is no definite finding 
that defendant No. 3 had such notioe. 

The Judge of the lower appellate Court 
has, however, held tbab there was gross 
negligence on the part of defendant No. 3, 
who might have got hold of tbe sale-deed. 
Ex. 45. from the plaintiff and informed 
himself of its contents, and he held that an 
inference accordingly arises that he knew 
of the deed and its contents. This finding 
seems to me to be based, as my learned 
brother has pointed out, on a misconcep¬ 
tion. I will only add that so far as tbe ques¬ 
tion of constructive notioe goe3, it was for 
the plaintiff to show that there had been on 
the part of defeniant No. 3 wilful absten¬ 
tion or gross negligonoe of the kind men¬ 
tioned io the last olause of section 3 of the 
Transfer of Property Aob. He was no 
doubt under a duty to have a searoh made 
io the Rjgistration Offioe in regard to the 
props.ty that was being sold to him. But 
until io is showo that any suoh search 
would have resulted in this particular 
dooument, Ex 45. being traoed. so thab 
its contents would havo become known to 
him, I do nob think it oan be said thab 
there was gross negligenoe or wilful absten¬ 
tion within the meaning of this definition. 
The plaintiff could have produoed an 
extraob of the index kept under seobion 55- 
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of tbe Indian Begistration Act, showing 
particulars that would have been ascertain¬ 
ed if the defendant No. 3 bad made a 
search. Such an extract was in fact produ¬ 
ced in the evioence on remand ordered by 
this Court in Gordhandas v. Mohanlal (3), 
and in view of that extraot it was held that 
there had been ‘notice’. 

I do not think it necessary to go into 
the Question whether section 40 of the 
Transfer of Property Act applies to 
affirmative covenants involving expendi¬ 
ture of money of the kind referred to in 
my learned brother's judgment, although at 
the same time I quite agree with him that 
this question of law should be decided, if it 
were necessary to do so. Probably in any 
case the Court in # the exercise of its 
discretion as to the grant of a mandatory 
injunction under seotion 55 of the Speoifio 
Belief Aot, would have regard to the 
principles laid down by the Courts in 
England in this connection. 

As, however, in this oase no 'notice' has 
been proved, the plaintiff is not entitled to 
eay that defendant No. 3 is bound by this 
particular covenant. 

Appeal partly allowed. 
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Kajiji, j. 

International Banking Corporation — 
Plaintiffs. 


v. 

H. Pestonji and Co —Defendants. 

0. 0. J. Suit No. 2776 of 1923, decided 
on 22ud August, 1924. 


Stamp Act, 8 14 B ll of Exchange-Period 
payment ezltndea by dtawir and accepted 
drawee—Bills must be chaiged afresh. 

The bill, in euit were originally drawn 
AugUDi, 19-JO payable at ninety day. sight. Tbi 
war. aaoepied by the delendaots and alter lb 

were aooepted, the defendant feeling that th< 

would not be able to meet these drails on di 

dates, rrqaeslod ihe plaintifls to write to tl 

,h ® limo «‘ended. Time w 

Rm. ., w b V our mo ?‘ ba ,fom d “« of tl 

a B*°taange »od dne intimation was g ven 

2XSET? ,01 B °°®P‘ an08 «>d the delendao 

be^m?» .« lh8 “h Btli = that eaoh 01 ‘ b08e b i 

wlthfr«», iD, ;' Dmant and "“8 ohargeab 
with irtah stamp. [P, 188, 0. 1 ] 

. Campbell and Ooltman—tor the Plaintiff 

anti Kan ° a - 1 ' 


Judgment:—Tbe plaintiffs as holders 
for value of nineteen bills of exchange 
mentioned in the plaint bave filed this 
suit to recover from tbe defendants tbe 
amounts due on them. 

It appears tbat these bills were drawn 
by Messrs. Royle aud Binns of Manches¬ 
ter on tbe defendants and were payable to 
tbe order of tbe drawers. All tbe6e bills 
were re-accepted after time of paymenb 
was extended and it is urged on behalf of 
tbe defendants tbat these bills ate nob 
admissible in evidenoe, having regard to- 
tbe provision of seotion 11 of tbe Indian 
Stamp Act. 

It appears tbat these bills were origi¬ 
nally drawn in August, 1920 payable at 
ninety days’ sight. They were acoepted 
by tbe defendants and, after they were 
aocepted, the defendants felt tbat they 
would not be able to meet these drafts on 
due dates, so they requested tbe plaintiffs 
to write to tbeir home friends to get the 
time extended and they stated tbat Messrs. 
Boyle aod Binns were not unwilling to do 
so. Time was extended by four months 
from due dates of the bills of exchange and 
due intimation was given to tbe defend¬ 
ants of the same. Then these bills were 
re-presented to the defendants for accept* 
ance and tbe defendants re aooepted them. 

It is now urged that these amount to 
seoond instruments and as suob, under' 
seotion 14 of the Indian Stamp Aot, a fresh 
stamp is neoessary, and, as there is no 
fresh stamp on these bills of exohange, 
these bills are inadmissible under seo¬ 
tion 35 of tbe Indian Stamp Aot. There 
is no doubt that, if the due date had nob 
been extended, it would have been a 
perfectly good bill, or if the original 
intention of tbe parties was tbat those bills 
should not be payable after ninety days’ 
sight but ninety days plus four months and 
the words “ ninety days after sight ” were 
inserted in tbe bills by mistake, then in 
suoh a case the bills oould be altered 
because there was a mistake, and, if it is 
bo altered, it does not require a fresh stamp. 
But it is nobody’s case here that it was 
intended from the very beginning tbat the- 
time of payment should be seven months 
after sight. Therefore the alteration from- 
ninety days to four months after the due 
date ib not altered beoauae it was a mistake 
but it is altered in consequence of a new 
arrangement arrived at between three 
parties, viz., the drawers, the bank and the* 
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aoceptor. Bat it is urged that on the (acs 
of it there is no alteration, that is to say, 
that the words ' ninety days after sight” 
are not struck out and there is no altera¬ 
tion on the face of it, and the due date in 
red ink which is put on the top of the bill 
on the right hand side is made by the bank 
in Bombay simply for their own conve¬ 
nience, and it is a mere memorandum, and 
therefore that does not amount to an 
alteration on the face of it. I see no force 
in this argument. In my opinion it 
amounts to an alteration. It is every¬ 
body’s case that ninety days were extended 
to four months after the first due date. 
Wnether the red iok memorandum on the 
top of the bill of the second due date was 
there or not it makes no difference. I be¬ 
lieve the evidence of Mr. Bremmer that it 
was not there when the bills were presented 
for re-aoceptance. Everybody knew that 
the date of payment of these bills of 
exobange was extended by four months from 
the first due date. It mu3t he held, under 
these ciroumstances, that the original bill 
was extinguished and a new bill was sub¬ 
stituted in its place which wa3 re-accepted 
and the due date of it was four months 
after the first due date. The cases of 
Cordwcll v. Martin (ll and Outliwiite v. 
Luniley (2) are authorities to show that if 
the bill is altered orit is so altered with the 
consent of the parties,and such altered bill 
of exohange does not bear a fresh stamp, 
then such bill would not be admissible in 
evidence and the plaintiff would ba non¬ 
suited on such bill. 

Mr. Campbell for the plaintiffs has 
urged that there is no suoh alteration on 
these bills because "ninety days after 
sight” is not struck out and "four 
months after September 2" is not sub¬ 
stituted in its place. Everybody knew 
when the re-accepted bills were payable 
Whether aotual due date was put or not 
it is not important, for the parties 
knew that new bills were substituted 
for old ones and that is a second instru¬ 
ment within the meaning of section 14 
of the Indian Stamp Aot and it makes a 
new bill on an old dooument. Mr. Camp¬ 
bell has also urged that it was intended 
that if the second bill is not met, the first 
bill would still be in existence and the first 
hill would be existingaished only if the 
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seoood bill is fulfilled. There is absolutely 
no evidence to show that thti was ths 
intention of the parties. The evidence of 
the Assistant Manager of the plaintiff bank 
seems to ms to be quite olearthat theparties 
agread that the extension of time should be 
allowed by four months and that the old 
bill was not to be enforoed. The case of 
Reed v. Deere (3) is an authority in point 
that if a second bill is taken and even if 
that second bill is ineffectual for some 
reason or other, you cannot file a suit on 
the first bill. Therefore these bills whioh 
are marked XI are inadmissible in 
evidence. The suit mu3t, therefore, be 
dismissed wuh costs. 

Suit dismissed. 

<3l (19171 7 B. i- 0. 261=- 1 Cir. & P. 611-31 R. 

R. 190. 
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Marten and Fawcett, jj. 

Vadilal Raqhavji —Plaintiff-Appellant 

v. 

Maneklal Mansukhbhai — Defendant- 
Respondent. 

F. A. No. 154 of 1922, deoided on 5th 
September, 1924, from the deoision of Sub- 
Judge, Ahmedabad, in Suit No. 276 of 1919. 

"(*) Gomoany — Sharehilier misappropriating 
company's gtois -Majority suoporting the act— 
Minority can sue . 

Minority has a right to sue one of the share-holders 
forming majority for aots of misappropriation 
of company’s goodB on the part of that shareholder, 
even though the majority approved of hie acta. 
[P. 190. C. 2 ] 

•(b) Practice—Right to sus—Court should lean 
in favour of its existence . 

Per Faw:ett % J In considering the question 
whether a person has a right to sue, the Court 
should lean in favour of th*t right, ualess it is 
plainly shown that the suit is barred. [P. 193| 
C. 1] 

H. C. Coydjee and Solomon Moses—lot 
the Appellant. 

Chiman Lai Setalvad and B. J. Desai— 
for (he Respondents. 

Marten, J.:—This is a first appeal 
from the judgment of Mr. K. J. Dasai, 
First Class Subordinate Judge at Ahmeda¬ 
bad, dismissing the plaintiff’s suit on the 
preliminary issues Nos. 1, 2,4, 6, 7 and8. 
In effect these preliminary issues are iu the 
nature of what would have been in old 
days a demurrer to the plaintiff's oase as 
pleaded in his plaint. 
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The suit is one brought by tbe plaintiff 
on behalf of himself and all other share¬ 
holders in the defendant company except 
tbe first defendant and his nominees and 
those under his control. The first defen¬ 
dant is tbe manager and agent of the 
defendant company, or as tbe phrase runs 
in India, one of its Secretaries, Treasurers 
and Agents, and his firm was so appointed 
in tbe Memorandum of Association itself 
as is unfortunately often done iD this 
Presidency. 

The charges brought against defendant 
No. 1 are based on fraud. Para 5 of the 
plaint alleges that tbe first defendant’s 
firm as agents of the company have been 
guilty of frauds as thereinafter mentioned 
and they decline to allow the plaintiff 
to inspeot the aooount books of tbe com¬ 
pany as they are afraid that snob inspection 
will assist the plaintiff in exposing tbe 
frauds aforesaid. Para 6 alleges that :— 

" Tbe Aral defendant's Arm bare taken advant¬ 
age of tbe Adooiary position they oooupy towards 
tbe oompany and have obtained pecuniary advant¬ 
age for tbimaelves (!) by on divers oooaaione 
wrongfully diverting tbe goode of tbe oompany or 
to whioh tbe oompany were entitled to their own 
nee and advantage : (3) by appropriating to their 
own ueb large proAta made in transactions entered 
into in the namt ol the oompany in oolton, all of 
whioh tranraoliona bave been oonoealed from tbe 
company and not entered in tbe aoconnt books of 
the oompany-” 


Certain particulars are then given in tl 
plaint and it is alleged that in addition to tl 
particulars given there are other instanoi 
of fraud whioh would only be brought I 
light on a proper disoovery. Then tl 
prayer asks for an aooount of all profits ar 
pecuniary advantages obtained by the fir 
defendant by reason of his wrongful ao 
ana for payment of the same, and a 
aooount of tbe profits he has made by tb 
use of the company's money and for tl 
payment of tbe same. 

The plaint further alleges that tl 
defendant No. 1 himself holds 620 share 
out of the 924 shares of the oompany, an 
that with the shares held by his oo-direotoi 
Who are his relations or nominees c 
friends he can oontxol in all some 64 

UTi ?? d k , ha6 88 the minority*)! th 
share-hoMew bold only 277 shares, it i 

impossible for tbe suit to be brought in th 

name of the oompany as tbe Board woul 

is L'felM^ f’ aDd aoc l or 1 dingly the Plamti; 

d Bpaon b0balf of himself an 

the other share-holders. 


Tbe plaint was filed on March 7, 1919. 
On April 1, 1919 an extraordinary meeting- 
was held of tbe defendant company at 
whioh in effect the plaintiff's snit was 
repudiated, and tbe company affirmed the 
past mode of dealing between the first 
defendant and tbe company, and also th& 
course which defeudant No. 1 had taken 
in regard bo tbe matters complained of in 
tbe plaint. At that meeting the plaintiff 
was in a minority of one. Everybody 
there who was present in person or by 
proxy voted against him, so that quite 
apart from what I may call the interested 
votes of the first defendant and his- 
co-directors, there was an independent 
majority against the plaintiff. It does, 
however, appear that some thirteen share¬ 
holders holding in all twenty-six shares 
did not attend the meeting either in person 
or by proxy, but in any event their voting 
would not have affected the result aotually 
arrived at. 


Under these ciroumstances it has been 
held by tbe learned trial Judge that the 
plaintiff cannot maintain the suit inasmuch 
as the majority of the company do not 
desire it to be brought. Further as 
regards the second branch of the complaint 
he held that the cotton transactions in 
guestion were ultra vires the company and 
that consequently in no event could the 
company olaim the benefit of the transac¬ 
tions. He accordingly dismissed the 
plaintiff’s suit. 

I wish to emphasize that for the purpose 
of testing whether this suit should be 
stopped at the outset, or whether it may 
prooeed to trial we can only take the plaint 
before us and must assume for the sake of 
argument that all tbe allegations in the 
plaint are proved. Nothing therefore that 
I may say in my judgment most be taken 
as in tbe least implying that these odious 
charges of fraud are in any way proved 
against the first defendant. On the contrary, 
without in any way desiring to prejudice 
the trial of the aotioD, it may be that when 
the plaintiff’s allegations oome to be 
tested or if evidence is adduced by the 
defendant whioh establishes the aoouraoy 
and truth of what he has pleaded in his 
written statement, then the defendant may 
satisfactorily prove to the trial Court that 
there is no fraud here whatever. Bub we 
are at present in this embarrassing position 

™. we t caDno, > So into the truth of the 
written statement, beoause naturally under 
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bhe oiroucnstances no evidence has been 
tiaken by tha learned Judge. Wa are, 
&herefore, really in tha dark as to what ara 
tha true facts and oan only act on the 
allegation in the plaint. 

Njw I have read tha plaint more than 
once, but shortly stated it alleges somathing 
like an illegal abstraction o? the assets of 
the oompany by its fiiuiiary agent. The 
allegations might in certain circumstances 
amount to criminal breach of trust or to 
theft. And to test the question whether a 
majority can bind a miooritv under these 
oiroumstanoes, I put it to Sir Onimtolal 
8atalyad whether supposing a oiae was one 
of actual theft and the filuoiary agent had 
actually stolen the assets of the company 
counsel still ooDtende 1 that the majority 
of the share-holders could bind the 
minority not to reoover those 9tolen assets 
of the oompany. Oouo9el wa9 forced to 
argue that the majority oouli bind the 
minority. It was then pointed out to 
him that a limited liability oompany 
is strictly regulated by Statute and by 
the powers conferred by it9 Memorandum 
and Artioles of Association. I was not 
surprised to find that counsel was 
unable to cite any authority for the 
proposition that a majority of share-holders 
may allow the assets of the company 
to be dissipated in thefts by its trusted 
agents. On general principles this proposi¬ 
tion is dearly erroneous. The assets of 
the oompany, so far as they represent 
profits, may be distributed by way of divi¬ 
dend, oapital assets may be distributed in 
a winding up or in oertain other limited 
ways under the Indian Companies Aot. 
Put this present Memorandum of Associ¬ 
ation or rather the rough translation before 
us affords no ground for thinking that any 
suoh power as is here contended for is 
either expressly given or should properly 
be implied as incidental to that business 
whioh the oompany is there authorised to 
earry on. Toere is not even any express 
power to lend money at all either to the 
agent or anybody else. Muoh less is there 
any power to let it be stolen. This objection 
to my mind goes praotioally to the root of 
the whole case, and sufficient to dispose 
of it, for the difference between theft and 
the gross fraud pleaded uere is an insuffi¬ 
cient distinction in principle. 

But it was strenuously argued before ua 
that even if you put aside this tainted 
majority of votes held by the first defendant, 
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still even then the overwhelming independ- 
eat body of share-holders wanted this 
action to be stopped, and that aooordingly 
it oaonot proceed. It was further argusl 

that all the oases in woioh a suit on the 

present lines has been allowed to prooaad 
were oases in which what ooe m vy oall the 
tainted votes were either th9 aotual major¬ 
ity which passed the partioular resolution 
or else whare a deciding factor ia turning 
the balanoe of tha voting on the partioular 
resolution. Tnat appears to he so. But 
on the other hanl no authority was oited 
to us ia support of this other argument, 
viz, that an inlep9adent majority is 
6uffioient for the main proposition for whioh 
Sir Coimanlal was contending. I may, 
however, observe that ia a case like this 
where fraud is alleged, and where conse¬ 
quently it is alleged that the suit is within 
one of the recognised exceptions to the 
principles laid down in Foss v. Hirbottla (1) 
it will, I think, io general be fouod that the 
case is allowed to go to trial to ascertain 
the facts before it is fiaally determined 
whether tha action of tha majority can in 
faot bind the minority. Tnia is beoause 
until the facts are ascertained with some 
distinctness, it is difficult to say what ia 
the preoise aotion of the majority, and 
whether it only amounts on the one hand 
to those matters of internal management 
where the majority of the share-holders om 
rightly impose their will upon the minority, 
or whether on the other hand it is one of 
those oases in whioh the assets of the 
oompany are being improperly distributed 
by an attempt to pay them into the 
pookets of the majority of share-holders of 
the oompany or their friends at the 
expense of the minority. 

In Burulni v. Eirle (2) Lord Davey sets 
oub with hie usual olearoess the rules 
governing the present ola9s of suite. I need 
nob read the who'e page. But, after stating 
the ordinary rule laid dowa in Foss v. 
Harbottle (II be come9 to the exceptions 
and says (p. 93):— 

Tie o»»93 io whioh the nrnority o»a main¬ 
tain such an aotion are, thin'ore, oviQni to 
thoaa ia wbioh the aote oimoUinei ot are ol a 
fraudulent ohariotec or beyond tin paware ol the 
Oompaay. A familiar example ia where tha 
mtjinty are oaieavouriag dir-ioaly or iodireotly 
to appropriate to thamielvx mmey, property or 
advanta^ei whioh belong to the aompaay, or io 


(1) (HU) 1 Hare. 461. 

(•2) (1901 A.G. •3 4 = 71 L J.P 0. 1-85 L P. 559 — 
60 W.B. 211-9 Mamoa 17-13 TLB. 41* 
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•which the other shareholders are entitled to 
participate, a* was alleged in the oase of Menier 
•v. Hooper's TeUgraphio Works 19). It should be 
addrd mat oo mere inform»lity or irregularity 
whioh o in be remedied by the m ij irity will entitle 
the minority to 6ue, if the act wtiea done 
regularly woald be within the pewera of the com¬ 
pany and the intention of the m*j»rityof the 
chare-holders is clear. This m\y 00 dunrated 
by the juigoieot of Melluh, L.J., in MicDjugall 
v. Otrdintr (4)." 


Then in Cook v. Deeks (5) tbeir Lordships 
of the Privy Coaaoil say at p. 564:— 

“ [f, a3 their Lirdahip* hoi on the faots, the 
^ontraot in qaeatioo was eatered into under saoh 
oiroamitmods that the directors oiuld not retaio 
the beotfi; of it for ihemealves. then it belonged 
in equity to the oompany and ought to have been 
dealt with as an asset of the company. Even 
supposing it be not ultra vires of a company to 
make a present to its directors, it appears quite 
certain that directors holding a ma j irity ot votes 
would cot be permitted to make a present to them* 
selves. This wsuld be to allow a m*jnity to 
oppress the minority. To such oirouantanoes the 
oases of North • West Teansportation Company v. 
Ssatty (6) and Durland v, Exrle (2) have no 
application. In the same way, if directors have 
acquired for themselves property or rights which 
they must be regarded as holding on behalf of the 
company, a resolution that the rights of the 
oompany should be disregarded in the matter 
would amount to forfeiting the interest and 
property ot the minority of shareboldors in favour 
of the majority, and that by the votes of those 
who are fntereeted in securing the property for 
themselves. Buoh use of voting power has never 
been sanctioned by the Courts, and, indeed, was 
expressly disapproved in the oase of Menier v. 
Hooper's Telegraph Works' 9 (3). 


Then wa have North-West Transporta- 
4ion Oompany v. Beatty. (61 That waa a 
«aaa on the other aide of the line where it 
waa held that the directors were not pre* 
rented from voting in a case where the 
proposed purchase of a steamer was a 
perfeotly fair oontraot at a proper price. 
Bat even there the judgment eavs at 
p. 600:— 

. !*II;«n.y fa. quite tight that, in aaoh a oa.e, the 
opposing minority should be able, in a soit like 
tfai., to challenge the transaction, and to show 
^bltit li an improper ana, and to be fretd from 
-the objsotion that a auit with enoh an objeot oan 
-opljr be maintained by the oompany itesll." 


That is an instance of another oi 
whioh went to trial and where it was i 
even attempted to shut out the plainti 
by proceedings in the nature of a demurr 


(SHMUi 9 Ob. 860 - 48 LJ. Ob. 330-80 I 
909-92 W.a 896. 

g 1 0h - ,8 -« tJ.Oh 27. 

* 19 L‘ , T. i 6 s‘.fp.o # r “ u - 161 

""“aaMrJKT m - 


Then in Menier v. Hooper's Telegraph 
Works (3), Lard Justice Meilisb at p. 354 
says : 

“ I am of opioion that although it iniy be quite 
true ibnt tbo sb-tro-holdera of a oompany m »y vote 
as they please, aod for the purpose of »h*ir own 
interests, yet that the mtjoriiy of share-holders 
Oh nnot eel* ibe aeaecs of the oomnoy and keep the 
cooiiidecHtioo, but must allow the mmority to have 
tbeir shire of aay coasideratiou wbtob m»y ooma 
to ibem.” 


So, too, in Ale*mder v. Automatic Tele¬ 
phone Company (7), Lord Lindley says 
(p. 69) 


11 It is neoeeaary, however, to consider the firm 
of the aotiou, aud the relief which o*n ba given. 
The breach of duty to tbo ocmptoy consists in 
depriving it of the use of the money whioh the 
direotors ought to have paid up sooner than they 
did, I otouot regard the oaso as oue of mere 
internal management which, according to F ss v. 
HarboHle (I) and numerous other oases, (he C »urt 
leaves the shareholders to settle am mg-U them¬ 
selves. It wa9 ascertained aud admitted at the 
trial that, when this aotion was commenced the 
defendants held such a preponderance of shares 
that they oould not bo controlled by tin other 
sbare-holdera. Under these oiroumstanoes an aotion 
by Borne share-holders on behalf of themselves and 
the others against the defendants is io aooordanco 
with the authorities, aod is unobjectionable in 
form: see Menier v. Hoopers Telegraph Wtrks (3). 
An aotion in this form is far preferable to an aotion 
in the name of the oompany, and then a fight as to 
the right to nae its name. But this last made of 
prooedure is the only other open to a minority of 
share-holders in oases like the present. 11 


.!□ urnt case id was alleged that *uo 
directors had used their powers under the 
articles of making calls on shares in such a 
way that they were nob obliged to pay 
their oalls at the same time as the other 
share-holders, and it was eventually held 
that they must aooounb for the profits 
whioh they had thereby made. 

Under these circumstances, it seems to 
me that at any rate as regards the first 
branch of this oase, viz., the improper 
diversion of the goods of the oompany 
to the first defendant’s private use the 
aUegations,must ba investigated at the trial, 
and that at the present time we ought not 
to prevent this oase from being heard. 
Himi arly as regards the question as to the 
profits over the cotton contracts, we think 
fk ! Jkat m *tter must also go for trial and 
that the facts of the case must be ascer¬ 
tained, 

1“ 8 JL yi “? “to 1 wish to ba clearly under- 
Blood that tbie does not mean that these 

(7) (19001 2 On. 68-69 L J. Ob 42s.Hjr m 

400—49 W.B. 816-16 T.L R. 889? 


57 L.T. 
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so-called preliminary issues Nos. 1, 2, 4, 6, 
7 and 8 are answered in favour of the 
plaintiff. It merely means that in our 
opinion no answer at the present stage 
ought to be given to the issues until the 
suit has been properly heard at the trial. 
In other words, they are not in the present 
oaee, having regard to the plaintiff's plea¬ 
ding, proper preliminary issues. And I 
wish again to say that in the absenoe of 
any evidence, it is quite impossible foir us 
to go into the business matters raised in 
the written statement of the defendants 
and in particular to determine whether the 
alleged system of joint purchase was one 
whioh the majority of the share-holders 
could under certain circumstances when 
proved bind the minority. [His Lordship 
dealt with discovery and costs and set 
aside the lower Court's judgment and 
remanded the suit for trial on all the issues 
raised]. 

Fawcett, J.:—I conour. I fully appre¬ 
ciate the distinction which Sir Cbimanlal 
Setalvad for defendant No. 1 has put before 
us that in the present oase there was an 
independent majority against the plaintiff's 
suit. But I am not convinced that the 
English authorities do not favour the 
plaintiff's right of suit inasmuch as the 
defendant No. 1 has a controlling voice in 
the voting on resolutions at meetings of the 
oompany ; and at the date the plaint was 
filed, the plaintiff was in a position to 
rely upon that faot as bringing the suit 
within recognised exceptions to the rule 
laid down in Foss v. Harbottle (1) and 
other similar cases. 

I think that in considering the question 
whether a person has a right to sue, the 
Court should lean in favour of that right, 
unless it is plainly shown that the suit is 
barred. And I agree with my learned 
brother that the present is a case where it 
cannot properly be hold that the plaintiff's 
suit does not lie at all. It is ooly after the 
main faots regarding the alleged frauds 
have been ascertained that it can be 
decided whether the resolution relied on 
by the company bars the suit. 

Appeal alloiced. 


1025 Bombay 592. 

Macleod, c.j. and Crump, j. 

Emperor. 

v. 

Jinga Gamaji. 

Criminal Application lor Review No. 268 
of 1924, decided on 20th November, 1924, 
against the decision of Sub-Divisional 
Magistrate, Nasife. 

Crim Pro. Code, 8. 562—Section applies tvm 
where imprisonment u obligatory. (But see S. 562 
as amended.) 

Oa a proper oonstruotion ol 8. 563, a first 
offender, provided tbe other provisions of the 
seotion apply, is entitled to the benefit of the 
seotion, even when without such provisions the 
Magistrate would be obliged to pass a sentence ol 
imprisonment. (In this case tbe accused was 
found guilty under 8. 381, I.P.C., and hiB release 
was held proper. See ameoded 8. 561.—Ed.) 
[P. 193, C. 3.] 

There was no appearanoe on either side. 

Macleod, C.J.—The acoused was con- 
vioted under seotion 381, Indian Pena! 
Code, of tbe theft of gold and silver orna¬ 
ments and olotbes belonging to the 
complainant in whose service he had been 
for three years as a oook. The Magistrate 
oonvioted him, and as it was his first offenoe,. 
ordered him to be released on a bond on 
probation of good conduct for a period of 
one year under seotion 562, Criminal Pro¬ 
cedure Code. The matter has been referred 
to this Court on theground that as sentence 
of imprisonment is obligatory when an 
offence under seotion 381, Indian Penal 
Code, has been proved, the Magistrate 
oould nob give the oonvioted person the 
benefit of seotion 562, Criminal Procedurf 
Code. We think that on a proper oon¬ 
etruotion of seotion 562, a first offender, 
provided the otherprovisionsof the seotion 
apply, is entitled to the benefit of the 
section, even when without snob provi¬ 
sions the Magistrate would be obliged to 
pass a sentenoe of imprisonment. Any 
other oonstruotion would entirely nullify 
in a great number of cases the provisions 
of seotion 562. We discharge the rule. 

Rule diieharged . 
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I9Z5BUW T the father died during the pendency 

SHAH, ag. C. J. and Fawcett, J. 0 f the litigation and, the son was 

Narayan Ganesh Patankar— Defend- brought on the record, as in the pre- 
ant—Appellant. sent oase, as the legal representative 

v. of the father. It is clear that so far 


Sagunabai Gangadhar Patankar — 
Plaintiff—Respondent. 

S. A. No. 482 of 1923, Decided on 7th 
August 1924, from the decision of 
Dist. J. of Satara, in A. No. 630 of 
1921. 

Hindu Laa—Joint family — Father’s debt — 
Sons’ share can bs sold in execution of .decree 
against father. 

A money deoreo paaaed against a Hindu 
father can be exeouted against anoeatral pro¬ 
perty in hW hands Inclusive of hi* son's in¬ 
terest and the foot that the sons were brought 
on reeord as heirs of their father on his death 
pending apneal in the original proceedings 
does not m ike any difference. IP. 193, C. 2] 

M. V y Bhat —for App diant. 

S. R. Bakhale —for Respondent. 


as the ancestral property is concerned 
whatever was liable to be sold in the 
lifetime of the father remains liable 
to be sold after the father’s death. S. 
53 of the Civil Procedure Code make* 
the position clear on the point which 
before 1908 was the same according 
to the decisions t > which I have re¬ 
ferred. It has been held in Hanmant 
Kashinath v. Ganesh Annaji (3) that 
during lifetime of the father the 
whole of the one-third share includ¬ 
ing the interest of the son in thi* 
ancestral house would be liable to be 
attached. On principle it makes no 
difference that the father has died and 
the attachment oomos to be levied 


Sbah Ag. C. J.—In this case a 
decree was obtained by Sagunabai, 
the plaintiff, against one Ganesh for 
Rs. 1,221-11-1. While the appeal was 
pending in the District Court Ganesh 
died, and his son, the present appel¬ 
lant Naray&o, was brought on the 
record as the legal representative of 
his deceased father. The Distriot 
Court confirmed the decree of the trial 
Court, and this Court also confirmed 
that decree in S. A. No. 730 o f 1917. 
The plaintiff now seeks to execute 
that decree by attaching the interest 
of Narayan and his deoeased father in 
the ancestrai house. It is admitted 
that during the lifetime of Ganesh, 
Ganesh and Narayan had one-third 
share id the house, and that is the 
If*' 0r ® sfc which is attached in exeou- 

° rderof the learned Dis- 
tnofc Judge in appeal. 

J^ defe c n ? t “ n L has appealed from 
the order of the District Judge, and in 

thafthe son— ? P8al U is cont0 nded 
share in 8 , ln * ere . 9t » **«., one-sixth 
\ h ? u ! e » 19 uot liable to h e 
but it is only the interest 
? ane8h ., had during his lifetime 
252 h r? e * K*ble to be at! 

T hl8 oont0 ntion is not tenable 

Court T & n 7 U ! th J depieions 0 “ this 
Bhaiji (D qa • ®*^**‘ n 9 Goman 

Ul nwq S3-Bom. 39-10 Bom. L. B. 939 

B/25 & 26 


after his death. The position is made 
further clear by the recent pronoinoe- 
ment of their lordships of the Privy 
Council in Brij Narain v. Afangla 
Prasal (4) wh-re among the proposi¬ 
tions categoric illy stated, it is dis¬ 
tinctly laid down that a father oan 
by incurring debt, so long as it is noi 
for an immoral purpose, lay the 
estate open to be t^ken in execution 
proceedings upon a decree for p iy 
ment of that d >ct if the other mem¬ 
ber of the family happens to be his 
son. In that judgment their lordships 
refer to the fo lo vi ig observations of 
Mr. Justice Cha-id tvarkar in Govtnl 
v. Sakharam (5) with approval: — 

n^ 8 i av T isn0 *' w »" ®*'»W •bed that under 
tne Hindu la •*. t »e p oua ob igation of a 

Slf* he ' H i ?.. u •* whither t jo 

fattier >• aW* or d lad." 

It is not dispute I, a- d it oannot be 
disputed, in the present oase, that for 
tois debt the aon’s interest in the an- 
oeBtral property would be liable in 
respect of ttie debt in question du in* 
the lifetime of the fataer, and the 

death ooitiiues after hia 

W “ 613 *■ 61 8U-21 Bm. 

(4) a 5) f “ A,, ‘ 95 = 51 r -A. 189=131 
A !uiu M4 r 5 P,vJ * 1*88 0. W N 851 
iwi J, . MaiP ' L -T' 1 — 2 P »Vo 

M.I* ^ 72-33 

Kb) 73 ’ 6 B L R ' 5^*11 O.L? 

(5) UW4j 28 ijotn. 383-6 Bom. l^R,3u 
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It has been urged in support of the 
appeal that the view taken in all 
these cases is contrary to the provi¬ 
sions of Bom. Act VII of 186s, and S. 
2 of that Act is relied upon. I do 
not think, however, that the provi¬ 
sions of that section help the appel¬ 
lant at all. If we treat the ancestral 
property as belonging to the deceased 
father, then by attachment of that 
property the provisions of S, 2 of 
Bom, Act VII of 1866 are not in any 
way contravened, because that pro¬ 
perty continues to be liable for the 
debt of the father. That is the reason 
why this Act has not been held to 
present any difficulty in the cases 
prior to the Code of 1*08, and S. 53 in 
the Code of 1908 is in effect a legisla¬ 
tive recognition of the rule that was 
followed in this Presidency before it 
was enacted. I do not feel any hesi¬ 
tation in holding that the contention 
of the appellant is without any good 
foundation. I would dismiss the ap¬ 
peal and confirm the order of the 
lower appellate Court with costs. 

Fawcett, J —I agree. 

Appeal rejected. 
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Shah. ag. C. J. and Fawcett, J. 

Rarnchandra Pandurang Jahagir- 
dar— Plaintiff—Appellant. 

v. 

Yellava Madar — Defendant— Res¬ 
pondent. 

S. A. No. 492 of 1923, Decided on 
8th August 1924, from the decision of 
Asst. J. at Dbarwar in Appeal No. 24 
of 1921. 

Registration Act, S. 17 ( 1 ) ( b)-Order by 
icamdar to village officers that certain lands 
be continued as theretofore for services, is not 
compulsorily registrable. 

Compuliory registration under S. 17 of the 
Registration Act does not apply to aa order 
issued by an iDamdar to the village officer 
pointing out that certain lands are continued 
from generation to generation on the grantees 
of the lands agreeing to do the mhorlei work. 

IP. 195, C. 1J 

A. J. Desai —for Appellant. * 

G. S. Mulgaonkar —for Respondent. 

Shah, Ag. C. J.—In this appeal the 
question is whether the document, 


which purports to be a true copy of a 
certain order, addressed by the then 
Inamdar of the village to the village 
officers, is admissible in evidence. In 
connection with that point it is urged 
that the original order required regis¬ 
tration. This question arises in con¬ 
nection with the point as to whether 
defendant No. 1 is proved to be a per¬ 
manent tenant of the land in question. 
The case for the plaintiff in the lower 
Court was that defendant No. 1 was 
an annual tenant. Beth the Courts 
have found that she is a permanent 
tenant, and it is clear that if the 
copy to which I have referred is ad¬ 
missible in evidence, the permanent 
tenancy is proved. 

The point of registration was not 
urged in either of the lower Courts, 
and though it has been urged here, I 
feel clear that the point has no merit 
in it. It is an order directed by the 
Inamdar to the village officers in 
which certain directions as to this 
land are given. It is pointed out 
there that the village officers are to 
treat this land as held by the defend¬ 
ant on a permanent teaure on pay¬ 
ment of a certain rent. I am unable 
to hold that such a document either 
creates or declares any right. It 
only affords evidence of what the 
true nature of the tenancy was. 
The best evidence of such an order, 
in the absence of the order itself, 
would be a copy, such as the defen¬ 
dant No. 1 has produced in this 
case. It was urged in the lower 
Courts, and it has been argued before 
that it is not admissible in evi¬ 
dence becauf-e the original order is 
not a public document. It seems to 
me that the lower appellate Court was 
perfectly right in admitting the docu¬ 
ment as affording secondary evidence 
of the order which would be in the 
custody of the plaintiff; and the de¬ 
fendants could prove it, as the plain¬ 
tiff has not produced the original. 
The copy was rightly admitted, and 
if we hold that it was properly ad¬ 
mitted and that the original order 
does lot require registration, the 
finding as to permanen tenanoy must 
be aocepted. 

It has been urged that the plaintiff 
has & right to enhance the rent, even 
though the tenanoy may be perma- 
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nent. The claim made for higher 
rent in the suit was not on the footing 
of the tenancy being permanent, but 
on the footing of the tenancy being 
annual. There is no indication in 
this suit that the plaintiff contended 
that he had a right to enhance the 
rent, even though the tenancy was 
permanent. It is difficult to see how 
in view of the statement by the pre- 
decessor-in-titU of the present plain¬ 
tiff in the order, of which a copy has 
been put in, he could contend that he 
has a right to enhance the rent. 

I would disallow the contentions 
urged in support of this appeal and 
dismiss the appeal with costs. 

Fawcett, J.—I agree. I think the 
document in question does not fall 
under clause (b) of sub-section (l) of 
S 17 of the Indian Registration Act, 
but is a document of the class where 
there is merely a recital of something 
that h -s already taken place. The 
{words in it about continuing the land 
without obstruction fro rr generation 
to generation and the Mharki work of 
the village being done, must be read 
with the connected sentence, “on 
this undertaking the land has been 
given and inasmuoh as the docu¬ 
ment already says that the land has 
b.een for many days i.e., for a long 
time, continuing with a certain per- 
son, amely, Durga Holer, it merely, 
I think, amounts to. reciting the 
arrangement under which the prede- 
cessors-in-title of Durga Holer obtain¬ 
ed the land, namely, that they should 
do Mharki work of the village, and on 
that condition t L e l&nds would be 
continued to that family from gene¬ 
ration to generation. The main pur¬ 
pose of the document is to order the 
village officers to colleot an increased 
assessment. Therefore I thick the 

appejl f ai ] s and mu8t b0 dismj d 

with costs. 

Appeal rejected. 
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Marten and Fawcett, JJ. 
Motiram i?an—Accused—Appellant. 

Emperor-Oppo^ p art 

ijSsxsS; a i, 0 r 

deoision of Addfseo,". 


Evidence Act. S. 14—Former judgment 
more then t6 yearn old and convicting accused 
of decoity la admissible in a case under S. 401 
1. P C. for shouinq criminal tendency to commit 
theft and not habit of committing theft — Evid¬ 
ence ActS. 11 —Evidence Act. S. 54 Expl. n t£). 

When offence charged against an accused 
i* that of belonging to a gang of thieve*, a 
former judgment more than 25 years old and 
oonvictiDg him of decoity is admissible in 
evidence, though tbe former judgment i* 
useful only for the purpoie of proving that the 
accused i* a person of criminal tendencies to 
commit theft who may be a member of the al¬ 
leged gang. The judgment by nomeans goes to 
• how that he haa any habit of committing 
theft in the period under consideration. 14 
Bom. L. R. 373 and 38 Cal. 108 Foil. 

IP. 195. C. 2.J 

R. W. Drsai —for Appeliant. 

S- S. Patkar —for the Crown. 

Facta.—This was an appeal by the 
aocused who had been convicted in 
December 1923, by the lower Court, of 
tbe offence of belonging to a gang 
cf thieves. 

Fawcett, J—[In the course of-his 
judgment, his lordship, referring to 
the objtction that was taken to the 
lower Courts judgment on the ground 
that at the trial, a oertified copy of a 
judgment of Dec. 1897, had been ».let 
in, which showed that the accused was 
then convicted of decoity, observed:—j 

It is clear, however, that this 
evidence was admissible under the 
rulings of this Court in Emperor v. 
Tu/cnram Malhari ( 1 ), and of the 
Calcutta High Court in Bhonai v. 
Emperor (2) ; and we see no reason to 
take a different view. But, as regards 
the weight to be attached to this 
piece of evidence, I think that the 
conviction was so long ago that it. is 
useless except for showing that accu¬ 
sed No. 1 is a person of criminal 
tendencies of theft who might be a 
member of the alleged gang. It 
certainly does not go to show that he 
had any habit of committing theft 
in the period under consideration, 
for he might have reformed since he’ 
was released from jail. 

[The further portions of his Lord¬ 
ship s judgment are not material to 

our report In the end, the appeal was 
dismissed] 

• * • 

Appeal rejected 


<1) i3c?.'uj B T 39 L - R ' 573 - 15 1 ' a 81l = 

FW®.Sj, w - *. 
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Shah and Kemp, JJ. 

Hari Bamchandra Navare— Plaintiff 
— Applicant. 

v. 

G. I. P. By . Co> —Defendants— Op¬ 
ponents. 

Civil Application No. 351 of 1922, 
Decided on 12th July 1923, for rever¬ 
sal of the decision pissed by Judge, 
Small Cause Court, Poona, in Suit No. 
3973 of 1921. 

% Rail nays Act, S. 73-Rule• under the Act- 
R. 34A does not apply if Railway offers 
different goods from those consigned for des¬ 
patch. 

Plaintiff »uvd the G. I. P. Bailway Co , for 
the value of the goods which cousiited of goat- 
akina conigrtd by him at Ahmednager for 
despatch to Poona. The noting of “contents 
unknown" was not properly done and Instead 
of the bags contain'ng 'be goat-skins some 
other consignment of 9 tags containn g sbei p- 
skins rrachfd Poona. These 9bags were offtr- 
ed to the plaintiff, but he natura'ly declined 
to accept th^m. Ultimately the Railway Co. 
sold these 9 bags containing sheep-skins and 
realised Rs. 140. 

Held : that rule ?4A could not help the defen¬ 
dant in the present ca<e. because if the sender 
does not comply with the rule, the consign¬ 
ment will be b oked as “contents unknown", 
and the Riilway will cot be responsible for 
the number, condition and description or con¬ 
tents of such consgnment but as “contents 
unknown " was not properly done the 
Railway is responsible for the loss (P. 196,C. 9J 

G. N. Thakor and B. A. Jahu gtrdar 
—for Applicant. 

Campbell —for Opponents 

Judgment. — The plaintiff in this 
case sued the G. I. P. Railway Co., for 
the value of the goods which consisted 
of- goat skins consigned by him at 
Ahmednager on the 11th' July 1921, 
for dispatch to Poona. It appears 
that instead of the bags containing 
the goat-skins some other consign- 
ment of 9 bags containing sheep¬ 
skins reached Poona. These 9 bags 
were offered to the plaintiff, but he 
naturally declined to accept them. 
Ultimately the Railway Co. sold these 
9 bags containingsheep skins and rea¬ 
lised Rs. 140/- 

The plaintiff’s claim was for Rs. 
932 8 0 as representing the value of 
goods lost through the negligence of 
the Railway Company. The Company 
put the plaintiff to the proof of the 
value of the goods, and also contended 
that on aocount of the non-observance 
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by the plaintiff of R. 34A the Com- 
pany was not liable. There was some 
confusion in the identification and 
the marking of the goods at Ahmed- 
nagar. As a result of these pleadings 
the following four points were raised 
for decision :— 

1. Were plaintiff’s bags correctly 
marked 48 ? 

2. Were bags marked 48 not plain¬ 
tiff’s ? 

3. What is the value? 

4. Whether suit is not tenable as 
contended by defendant. 

The learned Judge found that the 
suit was maintainable. The learned 
Judge also found that the plaintiff’s 
bags were not marked 48, and he also 
found that the bags marked 48 were 
not the plaintiff’s bags. In effect it 
was found that the bags offered to the 
plaintiff at Poona were not the bags 
consigned by him at Ahmednagar. 
The learned Judge also found that this 
was due to the negligence of the ser¬ 
vants of the Railway Company. But 
the learned Judge found that the 
plaintiff did not observe the require¬ 
ments of rule 34A, and therefore, he 
was not entitled to the relief claimed. 
But he proceeded to award a sum of 
Rs. 140/- minus freight and tax to the 
plaintiff, which was the sum realised 
by the Railway Company from the 
sale of the 9 bags, which were receiv¬ 
ed at Poona, and which containei 
sheep-skins. 

The result reaohed by the learned 
Judge is really anomalous, and cannot 
be accepted as being in accordance 
with law. If the findings of the 
learned Judge on the main questions 
of fact are acoepted, it is clear that 
the defendant Company reoeived the 
consignment of 9 bags at Ahmed¬ 
nagar, and they never delivered that 
consignment to the plaintiff at Poona. 
Therefore it seems to us that the de¬ 
fendant Company was liable to pay 
to the plaintiff the value of the goods. 
We do not think that rule 34A can 
help the defendant in the present case, 
because if the sencer does not comply 
with the rules, the consignment will 
be booked as •• contents unknown”, 
and the Railway will not be respon 
sible for the number, condition and 
description or contents of such con¬ 
signment. The learned Judge has 
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found that the noting of the words g/^reo/^evenue — Resumptio . of grant dot* 

“contents unknown” was not pro- not operate on or occupancy ngM of 

oerlv done, and the loss of goods was which «aranjamdar has become khstedar dur g 
due really to the negligence of the continuance of gra-.t. fioftbere . 

«™>«* » f **“> R* ilwa 7 Comp.ny .1 by 

Ah nednagar. the Government afterwards, ihe Government. 

Under these circumstances assum- do not acquire the mirasi or the occupancy 
in* without deciding that the rule is ri g ht which is a heritable and transferable 
otherwise a valid and binding rule it right in ho |J in 8* >/ .ffcKJ 

is difficult to hold that the Company a “ e gra ° n t, either by surrender or for- 
is absolved under that rule from liabu f e iture IP. 301, C. 81 

lity under the Risk Note to pay for ' Couajee and S. S. Patkar -for 

the-vaffie of the .goods It is.not con- ^ ^ 

tended before us on behalf of the ' , c p a n b.u n i 0 —f nr 

Railway Company that having regard G. df. Thakor and S. R 
to the terms of the Risk Note A, and Girjabai 

the facts as found by the learned Facts.—The suit out of which the 
Judge, the liability could be disputed. p resenfc appeal arose was filed by 
Unfortunately the learned Judge has Q ir jj a Bai for a declaration that a 
not found what the value of the certain order passed by the Commis- 
goods was. Point No. 3 was raised sioner , C. D was illegal and that 
and the finding is that the value is ce rtain oroperty w is the private pro- 
Rs. 133-2 0. That really does not re- perty of her husband’s family. She 
present the value of the goods con- also Draye( j for an injunction restrain- 
signed by the plaintiff to the Com- i ng Government from interfering with 
pany. That is only the value of the h er possession, 
goods which admittedly were not the 4 

goods of the plaintiff. , T he facts of the case were that the 

The lower Court should really find Pontiff s husband s family, the Vm- 
what the value of the goods was, and churkars, had held Saran Jim of cer- 
pass a decree for that amount. We talu villages including Manmaa for a 
make the Rule absolute, set aside the very long tune. Gradually also they 
decree and send back the case for dis- acquired the nght9 of some of the 

posal in accordance with this judg- Khatedars of Manmad who heli Mir- 
ment. Parties to be at liberty to asi or occupancy rights over their 
adduoe evidence on the question of land 0lther surrender or forfeiture, 
valuation. Survey numbers described as A to E 

The defendant to pay the plaintiff’s and F to K were the fields over which 
coats of this application. Costs of the these rights had been exercised by the 
suit to be dealt with by the lower Vinchurkars. 

Court. Now in 1889 the plaintiffs husband 

Shirdeorao was adopted by Raghu- 
nath Rao who represented one of the 
three branohes of Vinohurkar family 
and who was on his death-bed. On 
his death, the Government refused to 
recognise Shivdeorao’s adoption and 
resumed the whole Saranjam grant 
and the Mirasi and ocoupancy rights 
referred to above. The grant lands 
were then divided between the Go- 


Petition allowed. 
Case remanded. 
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Secretary of State. 

• v. 

Girjabai Shivdeorao Vinchurkar 

Gross Appeals Nos. 245 and 251 of 
1920, Decided on 15th August 1924, 
from the decision of Dist. Judge of 
Nasik, in Suit No. 5 of 1924. 


vernment and the two other branohes 
of the family. In this division, the 
Manmad lands were taken by the 
Government. The Yinohurkars kept 
on claiming the Manmad lands as 
their private property. In 1913 was 
passed the order by the Commissioner 
0. D. against whioh the present suit 
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was directed. That order declared 
that the lands became the property 
of the Government on -the lapse of 
the Saranjam to Government. Shiv- 
deorao was then dispossessed of lands 
A to G and in respect of lands H to 
K he was asked to pay reDt according 
to the rates that might be prescribed 
by the Collector. Shivdeorao died. 
His widow, Girija Bai then appealed 
to the Government against the Com¬ 
missioner's order and afterwards filed 
the present suit. In support of her 
claim, Girija Bai relied on a sale deed 
of 17! 5 and in the alternative on ad¬ 
verse possession for a period of about 
150 years and acquiescence on the 
part of the defendant. The trial 
Court held that the suit lands were 
not purchased in 1755 and that her 
ancestors became owners of the lands 
either when any line of Khatedars or 
tenants became extinct or a tenant 

gave up his holding or lost it by se¬ 
questration for non-payment of land 
revenue He held that the Saranjam¬ 
dar was entitled to use the lands to 
his best advantage and apart from the 
right of the defendant to levy full 
assessment on the lands, the plaintiff 
was entitled to recover one-third 
share in the lands. 

Both parties appealed 

Shah, Ag. C. J —[His Lordship held 
on the evidence that the suit land had 
not come to the Plaintiff’s predecessor 
in interest under the sale deed of 
1755 and after expressing concurrence 
with the trial Judge’s view that the 
lands must be taken to have been 
acquired in any one of the ways in 
which such acquisition was possible 
proceeded :-] Though at this distance 
of time we may not know as to when 
and how these lands were acquired, it 
is clear that in any alienated village 
the Inaradar or the Sararjamdar has 
full right of disposal with reference 
to holdings which are either relin¬ 
quished or forfeited for any valid 
reason. If the survey settle nent has 
been extended to the alienated vil¬ 
lage, the holders of lands in the vil¬ 
lage would have the same rights and 
obligations as occupants in a Khalsa 
village. It is not suggested that the 
survey settlement was extended to the 
said village prior to the resumption 
If it had been, the Khatedar would 


clearly have the rights of an occupant 
under the Bombay Land Revenue 
Code as in a Khalsa village according 
to S. 217of the Bombay Land Revenue 
Code. Whenever there 'is any relin¬ 
quishment on any ground, or forfei¬ 
ture of land for non-payment of the 
royal share of the revenue, the land 
would be at the disposil of the Saran¬ 
jamdar, and he may dispose of it by 
giving the Mirasi or the occupancy 
right to any third person or by taking 
it up himself. It is also possible that 
the Mirasi or occupancy right would 
be acquired for consideration. It is 
true that in the present case the plea 
of purchase set up is not established, 
and, as no plea of any other purchase 
is put forward, that possibility may 
be left out of account. Then it is 
possible that the line of any family 
may become extinct; and there being 
no heirs, the Saranjamdar may take 
possession of the land. Bilt in such a 
case his possession would clearly 
be wrongful. In that case the 
right would belong to the Crown 
as the ultimate heir of the deceased 
heirless person. That right forms no 
part of the Saranjam. Whether it be 
a Saranjam village or an Inam vil¬ 
lage, the right in such a case would 
belong to the Crown and to the Crown 
only in the absence of any statutory 
provision to the contrary. It is not 
suggested that there is any statutory 
provision on the point. A Saranjam¬ 
dar who takes possession of any Mira¬ 
si or occupancy holding in this man¬ 
ner would bold it wrongfully and ad¬ 
versely to the Crown. As a possible 
mode of acquisition, it must be recog¬ 
nized ; but I do not think that possibi¬ 
lity can help us in the decision of this 
case, because if the Crown claim to 
have acquired a right to any of these 
lands on the ground that the holders 
died without leaving any heir, it must 
bo alleged and proved. See Qridhari 
Lul Roy v. The Bengal Government (1) 
and The Secretary of State v. Haibatrao 
Hari (2). Without any proof of that 
plea with reference to any particular 
holding, the mere possibility of the 
lands being acquired in that way by 
the Saranjamdar could not help us in 

a) [18681 18 MIA. 448=1 B.L.R. 44=10 W. 

R. 31 = 2 Suther 160=1 8ar. 388 (P.OJ , 
(3) (1903] 38 B«m. 376=6 Bom. L.B. 43. 
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I refer to this oiroum- referred to the admitted fact that the 


this case. - - . . 

stanoe because the learned counsel tor 

the appellant has argued that it is 
possible that the Crown is entitled to 
the Mirasi or the occuoanay right of 
these lands and that if that possibi¬ 
lity is not excluded by the plaintiff 
definitely proving that the lauds have 
been otherwise acquired, they must 
be treated as acquired in that wrong¬ 
ful manner by the S&ranjamdar. 
Issue Mo. 2 no doubt has been 
framed in the terms in which 
these possibilities have been in 
the Commissioner’s order and re¬ 
peated in the plaint. But the learned 
Judge distinctly records his finding 
on that issue in tho sense indicated in 
his judgment. J acoept the finding in 
the sense indicated by the learned 
Judge in his judgment, subjeot to the 
reservation that really the occupation 
by the Saranjamdar of the lands, in 
those oases where the Crown would 
be the ultimate heir, would be wrong¬ 
ful, and that under the circumstances 
the fact that Raghunathrao was 
found to be the Khatedar in 1884 and 
1886 must be attributed more reason¬ 
ably to a legal origin, and not to a 
wrongful act on the part of the Saran- 
jamlar. Even if it be assumed that 
the Saranjamdar would be e titled to 
the holding on the basis that the 
Mirasi right becomes extinct when 
the holder dies without heirs, and 
that there is no Mirasi right left, it is 
dear that the land would be in the 
same condition as any other land 
whioh has been relinquished ; and the 
result would be same so far as the 
Saranjaradar’s right to dispose of it is 
concerned. In that view of the mat¬ 
ter, the other possibilities left are that 
the lands may have been acquired 
cither in oonsequenoe of relinquish¬ 
ment on the part of the holders or in 
cpnsequenoe of forfeiture for non pay¬ 
ment of the royal share of the 
revenue or any other like oause. 

IHis Lordship then held that it was 
impossible to ascertain as to when 
ftnd how tho numbers in suit wore 
acquired hut that they had been in the 
possession of the plaintiffs and their 
predecessor, in interest several years as 
Ahatedars.- After -holding t^afe neither 
adverse possession nor estoppel against 
e defendant was proved, his Lordship 


Saranjam in the case was a grant of 
the royal share of the revenue and 
not of the soil, and proceeded : 1 

If it were a grant of the soil, the 
Government can resume the soil j and 
in that case the decision of their Lord- 
ships of the Privy Council in Secre¬ 
tary of State v. Laxmibai (3) would 
clearly apply. It is urged, however, 
that even in a case where the grant is 
of the royal share of the revenue, 
when the Government resume the 
grant, they are entitled not only to 
the royal share of tho revenue, but 
also to such occupancy rights as the 
Saranjamdar may have aoquired dur¬ 
ing the cootinuanoe of the grant for 
his own personal benefit. That is the 
argument which, it is urged by Mr. 
Coyajee, was advanced by Sir George 
Lowndes before their lordships of the 
Privy Council in Secretary of State v. 
Laxmibai (3) and that is the argument 
which is now urged before us. It may 
be mentioned that in that oase the 
point decided was whether the Saran- 
jam was a grant of the soil or of the 
royal share of the revenue on the 
facts of that case. It was deoided 
that it was a grant of the soil, and on 
that basis the decision of this Court 
was overruled. A further question 
was raised in the arguments for the 
appellant in that case but it is difficult 
to say that the question whioh arises 
for our decision in this oase was con¬ 
sidered and decided in that case. Mr. 
Coyajee has not urged that the point 
that we have to decide is oovered by 
the judgment of their Lordships of tha 
Privy Counoil, but has suggested that 
the point whioh the learned counsel 
for the respondent in that case was 
supposed to have given up, was 
exaotly the point whioh he now urges' 
before us. 

If I felt sure that that was 
the point given up I should prao- 
tically accept it a9 deoisive of tha 
point. But it is not at all olear from 
the judgment that that was the point 
given up. The plaintiff in that oaaa 
olaimed in the alternative his right to 

<*) P. 0.6—17$om. 3J7 —50 I, A. 49— 

17 U. L. W. 405—S3 M. L. T. 111—44 
M.UJ. 471—35 Bom. L. B. 537—5T 0.13?, 
464-18 0. W. N. 49 (P. 0,) 
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hold the lands, whether the grant was differerce in the view 


of the royal share of the revenue or 
of the soil. Th’eir lordships quote this 
clause from the plaint and refer to 
‘raitava righis’ with regard to the 
occupation of lands which were un¬ 
occupied at the date of the grant. 
Then it is stated that the latter claim, 
i. c , the claim with regard to the 
occupation of lands not occupied at 
the grant, was abandoned. This 
would apparently refer to the claim 
made in the plaint that even if it was 
a grant of the soil, the plaintiff would 
have a right to hold the lands. That 
point appears to me to have been 
given up. 

Locking to the arguments of the 
learned course! fcr the respondent as 
reported and to the judgment. I can¬ 
not say that it was considered and 
decided that even if it was a grant of 
the royal share of the revenue, the 
plaintiff could have no ‘raitava rights’ 
in the lands not occupied at the date 
of the grant The principal point 
argued and decided in the case was 
whether the grant was of the royal 
share of the revenue only or of the 
soil. I read that judgment as decid¬ 
ing that where there is a grant of the 
soil all the rights of the occupancy 
which have accrued with reference to 
lands unoccupied at the date of the 
grant during the continuance of the 
grant must go with the grant as part 
thereof when it is resumed But I 
am unable to read that judgment as 
deciding that even though it be a 
grant of the royal share of the revenue, 
any Mira9i or occupancy right how¬ 
soever acquired by the Saranjamdar 
over the land during the continuance 
of the grant must go with the grant 
when the grant is resumed. It is, 
therefore,, necessary for us to con¬ 
sider whether, when the Government 
resume a grant, which is a grant of 
the royal share of the revenue, they 
can acquire the Mirasi or the occu¬ 
pancy ngh', which is a heritable and 
transferable right, in certain hold¬ 
ings, cf which the Saranjamdar has 
become the Khatedar during the con¬ 
tinuance of the grant. 

I may mention that ‘he lands in 
suit t-“ 'l stated on either side to be 
nncccupied lands at the date of the 
original grant, though it makes no 


. accepted in 

this Court whether they were unoccu¬ 
pied or not. If in the case of unocou- 
pied lands the Saranjamdar or Inam- 
dar could acquire occupancy rights 
for hi9 own benefit, a fortiori he could 
retain those rights, if acquired from 
others who had similar occupancy 
rights at the date of the grant. 

The view taken by the Courts in 
this Presidency during the last fifty 
or sixty years has been that when the 
Government resume a grant of the 
royal share of the revenue, they can 
resume what they granted, namely, 
the royal share of the revenue and 
nothing more. In the case of Saran- 
jam, it was so held in Oanpatrav Trim- 
bnk Puticardhan v. (ranesh Baji Bhat 
(4) by Sargent, C. J. and Mr. Justice 
Bird wood. A referen je was made to 
the Government Resolution of May 
27, 1 >54, in which the meaning of the 
word “resumption’’ was indicated. It 
is printed out in that resolution that 
any person in the occupation of land 
will not be disturbed in bis possession 
so far as he pays the assessment ac¬ 
cording to the revenue survey settle¬ 
ment, or in districts which have not 
been subject to the operations of a 
survey, according to the rights ob¬ 
tainable in the village in which the 
land is situated. According to this 
resolution it was held in Vishnu Trim - 
bak v. Tatia Pant (5) that when the 
Government resume the Inam they 
can only resume the ri<*ht to levy full 
assessment, and could not take posses¬ 
sion of the land. After referring to 
the said resolution and the case of 
Vishnu Trimbak v. Tatia Pant, the 
learned Chief Justice observed as 

follows (p. 116):— 

•’ In the present case we are concerned with 
a iaranjam, and not an inam\ but no legislative 
enactment or Government resolution has bean 
cited in support of there being any difference 
between the tenures as regards the eflect of 
resumption by Government.” 

In that very judgment at p. 117 of 
the report the observations of Mr. 
Justice Melvill in Bamchandra v. 
Venkotrao (6) that the “saranjamdar 
may deal with all unoccupied la^ds as 
may be best for the purposes of reve¬ 
nue, and may eithercultivatethemhim. 


(4) 

(5) 
(«) 


1885J10 Bom. 112. 
186SJ 1 B. H. O. R. 82. 
1888J 8 Bom. 598. 
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self or through tenants” are referred 
to, and explained as meaning that the 
Saranjamdar may acquire ocoupancy 
rights, which remain unaffected by 
the resumption of the Saranjarn except 
as to the assessment thenceforth pay¬ 
able to Government. This view was 
affirmed by Sargent C. J. and Nana- 
bhai Haridas, J. iu Hari S&lashiv v. 
Shaik Ajmudin (7). 

There have been several cases with 
reference to Inaras in which the view 
as to the effect of resumption as 
indicated in the Government Resolu¬ 
tion of 1854 has been followed, and in 
the two oases above cited it has been 
held that if the grant be of the royal 
share of the revenue only there is no 
difference between a Saranjarn grant 
and an Inam grant as to the meaning 
of ‘resumption' It is perfectly true 
that in the case of a Saranjarn grant 
the Saranjamdar holds it for his life, 
and on his death the grant is liable 
to be resumed. That would not be so 
in the case of an ordinary Inam. But 
this distinction existed as much when 
the case of Ganpatrav v. Ganesh (4) 
was decided as it exists now and it 
oould not have been ignored by the 
learned Judges who decided these 
cases. In fact the observations of 
Mr. Justice Melrill in Ramchan-ra v. 
Venkatrao (6) have been always under¬ 
stood in this Presidency as giviug the 
Inamdar or Saranjamdar a right to 
use the land to his best advantage 
including the right te create ocou- 
panoy or Mirasi rights in his favour, 
as forming part of his private pro¬ 
perty subjeot to the payment of assess¬ 
ment of the royal share of the 
revenue. It is only during reoent 
years that with regard to Saranjams 
the oorreotness of this view has been 
questioned on behalf of the Govern¬ 
ment. It was qiestioned in the case 
of Gururao Shrinivas v. Secretary of 
State (8) whioh wen up in appeal to 
the Privy Council, and in whioh the 
decree of this Court has been set 
aside. 

In this Presidency there had been a 
long oourse of decisions on two 
distinct points, first, that in the 
absenc e of any eridenoe to prove that 

r (Tj [1886111 Bom. 835, * -- 

Bom. 408-89 1.0.85-19 Bom. 


the grant is of the soil, the presump¬ 
tion is that the grant is of the royal 
share of the revenue, and secondly, 
that in the case of a grant of the royal 
share of the revenue, it is open to the 
grantee to make the best use of the 
grant for his own benefit that is, to 
appropriate lands to his own use t 
subject to the payment of the royal 
share of the revenue, and to create 
rights of occupancy in his own 
favour, or in favour of third parties. 
Subject to the payment of the royal 
share of the revenue, all the rights 
in the land could be acquired by him 
and would belong to him, if so ac¬ 
quired; and the resumption of the 
grant would mean the resump¬ 
tion of what the Government grant¬ 
ed, i. e. the royal share of the 
revenue, and not any other right 
which the grantee during the con¬ 
tinuance of the grant could acquire 
for himself and for the benefit of his 
heirs. The decision in Secretary of 
State v. Laxmibai (3) and the other 
decisions of the Lordships of the Privy 
Council which have been referred to 
in that case, definitely overrule the 
view taken on the first point, relating 
to the presumption, as to the nature 
of the grant subject to the observa¬ 
tions on that point in the judgment, 
namely that “ it must be determined 
in-each case upon the facts what was 
the quality of the original grant, 
although it may well be that it is 
ordinarily a grant of the royal revenue 
only ” (p. 55). As regards the second 
point, as I read that judgment, there 
is no decision of their Lordships of 
the Privy Counoil; and we are left 
with the course of decisions of this 
Court on that point exactly as it was 
when the judgment in that case re¬ 
ported in 41 Bom. p. 408 was pro¬ 
nounced. 

Apart from the decisions, it seems* 
to me that on principle in the case >f 
a grant of the Royal share of the 
revenue, when the grant is resumed 
all that the Government can fairly 
olaim and would be entitled to, would 
bo the royal share of the revenue. 
Whether the grant is in the nature of 
Saranjarn or Inam, the grantee would 
be entitled to all the incidental benel 
fits of the grant, namely, the right to| 
acquire the ocoupancy rights in lands] 
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either not occupied or held by others 
and forfeited on one ground or 
another or otherwise acquired from 
the holders. The mere fact that the 
Saranjamdar is in a sense a life 
tenant does not in my opinion, alter 
the ordinary incidents of a grant by 
way of Saranjam. The determination 
of the exact rights of a Saranjamdar 
appears to me to be more a question 
of the connotations of a Saranjam 
grant than of applying the analogy 
of a life estate, subject to all the limit¬ 
ations to which an ordinary life 
tenant could use such estate. 

The course of decisions in this Pre¬ 
sidency has been in favour of the 
view which I have already indicated 
and in the absence of any definite 
decision on the point to the contrary, 
it seen s to me that that view should 
be followed in this case. I may men¬ 
tion that in Balvant Ramchandra v. 
Secretary of State, (9) decided by Sir 
Lawrence Jenkins, C. J. and Batchelor, 
J., it is pointed out (p. 437) that 
“ since Melvill, J’s judgment in 1882, 
the law in this Presidency has always 
been that a grantee of the revenue is 
entitled to make such profit as he can 
out of unoccupied lands" and a refer¬ 
ence is made to the case of Ganpatrav 
Trimbak Patwardhan v. Ganesh Baji 
Bhnt (4) and Rvjya v. Balkrishna Gan- 
gm har (10). 

I refer to these observations to in¬ 
die ite how far a long time in this 
Presidency this has been the accepted 
view with regard to Inams and Saran- 
jams. In 1854, when Government 
issued their Resolution under Act XI 
of 1852, the inquiries under that Act 
were not confined to Inams only, but 
related to other grants also. The 
preamble to the Act shows that the 
inquiries under the Act were contem¬ 
plated with reference to claims 
against Government on account of 
Inams and other estates wholly or 
partially exempt from payment of 
land revenue; and the provision for 
making rules relating to Saranjams is 
to be found in that Act in clause 10 
of Schedule B to that Act. 

It has been urged on behalf of the 
appellant that the provisions of S. 90 
of the Indian Trusts Act should apply 

(9) (1908) 38 Bom. 438 = ’0 Bom. L.R. 53L 
(10) 119051 8 9 Bom. 415 = 7 Bom. J,.R. 439. 
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to this case. Under that section 
where a tenant for life, by availing 
himself of his position as such, gain* 
an advantage in derogation of the 
rights of other persons interested in 
the property, ne must hold, for the 
benefit of all persons so interested, 
the advantage so gained. It is no 
doubt true, as I have already stated 
that a Saranjamdar i9 in a sense a 
tenant for life. But during the con¬ 
tinuance of the grant he occupies 
no fiduciary position with reference 
to the grantor or any other person : 
and it seems to me to be perfectly 
consistent with his life-estate to hold 
that the Saranjam grant gives him 
the right to make the best possible 
us ? of the lands in the village or of 
the occupancies that may come to be 
dealt with by him for his own personal 
benefit. His position is not exaotly 
the position of that of a tenant for 
life. But even if it be, it seems to 
me, when he so uses the land fer his 
own benefit, or acquires the occu¬ 
pancy and Mirasi rights in the land 
for his own benefit, he does not act 
in derogation of the rights of other 
persons interested in the property. 
Tbe person interested in the Saran¬ 
jam is the Government and the right 
of the Government is limited to the 
royal share of the revenue. If we 
take the successors to whom the 
Saranjam may be re-granted as per¬ 
sons interested, it does not derogate 
from their rights, wh ; ch are limited 
to the royal share of the revenue. 
The acquisition of such personal 
rights of occupancy does not appear 
to me to be in derogation of the rights 
of others. The right of ;he Saranjam¬ 
dar as such is limited to the royal 
share of the revenue, subject to the 
existing occupancies in the village, 
and it cannot be said that the Saran¬ 
jamdar acts in derogation of the 
rights of others by acquiring ocou- 
pancy or Mirasi rights for himself. 
In this view of the matter the English 
decisions which give eflfeot to the 
principles underlying S. 90 of the 
Indian Trusts Act as regards tenants 
for life acquiring certain interests 
during their tenanoy do not appear-, 
to me to apply to a Saranjam grant. ' 
The learned counsel for the appel¬ 
lant has also relied upon the analogy 
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of S. 108 of the Transfer of Property 
Act so far as it relates to the rights 
and liabilities of a lessee. As regards 
this argument also, it seems to me 
that the real difficulty in the way of 
accepting it is that the analogy does 
not appear to me to be correct. A 
Saranjam grant carrries with it cer¬ 
tain incidental benefits to the grantee 
personally which an o-dinary lease 
or a tenancy for life would not give. 

It is necessary to add a word with 
reference to the rules made with re¬ 
gard to Saranjams by the Government 
in 1898- This particular Saranjam 
was resumed in 1892, after the death 
of Raghunathrao in 1889, and there 
were no rules then. But the rules as 
framed in 1898 do not in effect state 
anything more than what were ordi¬ 
narily known to be the oustomary 
incidents of a Saranjam grant. There 
is nothing in the rules which is 
inconsistent with the view that 
in the cise of a Saranjam grant of 
royal share of the revenue only the 
resumption oould not mean anything 
more than the right to take the royal 
share of the revenue. Though the 
learned trial Judge decided this case 
at a time when he was not only 
entitled but bound to follow the deci¬ 
sion in Oururao Shriniwas' case (8) 
which has now been reversed, even 
now it seems to me that the only 
course that we can adopt is to follow 
the oourse of decisions of this Court 
on this point quite apart from the 
view taken by this Court in Gururao 
Shrxniwas v. Secretary of State (81. 

IHis Lordship then dismissed Ap- 
peal No 245 of 1920 and allowed 
Appeal No. 251 of 1920 and varied the 
deoree under appeal by deleting all 

*i° 1 0n ®' third share of ^e 

plamtiff m the lands and directing that 
nli 6 l ef r g ,? an . tedto fche Plain tiff should 

JBJKJJ ft 1 ?. 1D . favour of the Plaintiff 

IhSe limitati . on of ‘he one-third 
■SSL.®" variation was to be with- 

h u ~ e 0 ihe r ight3 ’ if a "y, of 

the other oo-owoers in the suit lands.] 
«^ WCe ?.V-~ lHiB Lordship address- 
hid th ® fa0tS ° f the oase and 

rut in ftV he BUU , Undl «»■»• to be 
put m the name of the Saranjamdar 

tha^?r, PU f t v- i ? either on aco °ont of 

f^todam, -who werepre- 
nous tenants, beooming extinot, or a 


tenant relinquishing his holding or 
his losing it by Sequestration for non¬ 
payment of land revenue. His Lord¬ 
ship then continued :—] 

I also agree with Mr. Coyajee that 
issue No. 2 is properly drawn on the 
pleadings. Paragraph 3 of the plaint 
puts up the alternative case that the 
land must have gone into the posses¬ 
sion of the plaintiff’s ancestors by 
reason of the extinction of the Khate- 
dar’s family or by reason of its 
resumption for arrears of assessment, 
and paragraph 4 of the written state¬ 
ment similarly refers to the Saranjam- 
dar’s right to hold lands that had 
passed into the possession and enjoy¬ 
ment of the family by the death of the 
Khatedar without leaving any heir or 
by forfeiture. In my opinion, there¬ 
fore, the issue was properly based on 
these two methods of possible acquisi¬ 
tion. But acquisition through the 
lands being relinquished by a tenant 
may, in my opinion, be held to be 
covered by this particular issue, as 
the acquisition of lands in this way is 
on a similar footing to acquisition by 
extinction or forfeiture. My learned 
brother is of opinion that the case of 
lands becoming vacant owing to the 
extinction of the line of any family 
that previously held it as mi<asdars is 
on a different footing to the case of 
lands acquired by relinquishment or 
forfeiture, and that in suoh a case the 
lands would escheat to the Crown and 
the possession of the Saranjamdar, if 
he took this land, would be wrongful. 
I do not myself think it necessary to 
decide this point in the present oase, 
and I feel some doubt whether it 
would not be more oorrect to say that 
as the ououpanoy of the land would 
be only & limited interest, it would 
not escheat to the Crown, but revert 
to the grantor of the occupancy, i.e., 
the Saranjamdur: cf. Tulshi Ram 
Sahu r. Gur Dayal Singh (11,. In any 
oase it seems to me that there would be 
good ground for the contention that the 
Crown in suoh a oase reoognised the 
right of the Saranjamdar to dispose 
of the vacant lands in the same way 
as any other vaoant land that might 
be m the village, just as in an 
una henated v illage the Oolleotor has 

™Ton"|F 5 E.) A1L U1 -™- “l-T Ai J. 
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power to dispose of the occupanoy 
in such a case under S. 72 of the 
Bombay Land Revenue Code. Issue 
No. 2 covers not only the question 
whether the plaintiff proved that his 
ancestors so acquired the land, but 
whether they “became owners” 
thereof. 

The only remaining point is the 
one, which in the lower Court led to 
issue No. 2 being answered in the 
affirmative and issue No. 6 in the 
negative, and which has been the 
main one argued oefore us. I shall 
first deal with this as if it were res 
Integra, and give my opinion on the 
merits of the dispute untrammelled 
by any authority of this Court. 'The 
question is as to the excess profits 
over and above the assessment, which 
are obtained from these particular 
lands. Thiq is the market rent which 
the Commissioner in bis order Ex¬ 
hibit 5 diercted the Collector to as¬ 
certain and recover from the plain¬ 
tiff, or frotu the occupants, who haa 
been put in possession by the plain¬ 
tiff or his predecessor, the last 
Saranjamdar. in the case of the 
first five survey numbers (A) to (E) of 
the plaint, the average yearly income 
obtained by the plaintiff before the 
resumption is stated by the witness 
Exhibit 176 to have been Rs. 1,200, 
and in the case of the numbers shown 
as (H) to (K) which are still in plain¬ 
tiff’s possession, Government are said 
to have been exacting Rs. 112-6-0 
more than they used to do. Some 
of the documents on record contain 
statements that part of the first five 
numbers, viz, 2. 118, 119, 120 and 
121, had in fact been actually sold 
by the last Saranjamdar to third 
parties for building houses, and other 
portions were leased on rent for the 
same purpose : see Exhibit 138,152, 
153 and 154 The Saranjamdar in 
fact obtained increased profits from 
these lands in the same way as a 
Collector obtains them where land 
assessed as agricultural land is sub¬ 
sequently diverted to non-agricultural 
purposes under Ss. 48, 65 and 66 of 
the Bombay Land Revenue Code. It 
also appears that a part of the re¬ 
maining five numbers, which were 
not inoluded in the village site, is 
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used for non-agricultural purposes* 
see Exhibits 138 and 143. The dis¬ 
posal of these particular lands in 
this way, viz., upon the original oc¬ 
cupancies being relinquished or ex¬ 
tinguished, putting them in his own 
name and subsequently selling or 
leasing them for building or other 
non-agrioultural purposes, is a dis¬ 
posal, which, in ray opinion, is solely 
due to the Saranjamdar availing him¬ 
self of his powers as Saranjamdar, 
which include not only a power to 
take the assessment, but also a power 
of management in regard to the 
village lands, enabling him to put 
unoccupied lands to the best possible 
use. The question is whether the 
advantage so obtained is one that iB 
part of the Saranjam estate, whioh 
can be resumed by Government, or 
whether the Saranjamdar by his ac¬ 
tion in entering the lands in his own 
Khata acquires a private right to the 
occupancies, which cannot b9 resumed 
by Government, and whioh descend 
to his own heirs, although they may 
not succeed to the Saranjam grant. 
In my opinion, the answer to this 
question is that, the occupancies hav¬ 
ing been obtained by him qua Saran¬ 
jamdar, and not in the exercise of 
any private mode of acquisition, suoh 
as a purchase from the original oo- 
cupant, the occupancies must be treat¬ 
ed as part of the Saranjam estate and 
liable to resumption by Government. 

The case in fact seems to me to be 
practically on the same footing as if 
the Saranjamdar had alienated a part 
of the Saranjam estate by giving a 
permanent lease of these particular 
lands to a third party. It is, I think, 
indisputable that a sale of part of 
the Saranjam estate by a Saranjam¬ 
dar is invalid as against his succes¬ 
sor or Government as the reversioner, 
see Gultibdos Jugjivandas v. The Col¬ 
lector of Surat (12), and it seems to 
me quite clear that where the Saran¬ 
jamdar instead of selling the lands 
gives a perm inent lease of them, by 
whioh his heirs get an increased 
revenue, the case is on the same foot¬ 
ing as a sale: compare Madhavroo 

(12) [18781 8 Boa. 186 » 6 I. A. 5* • * 8ar 
889 (P. C.) 
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connotes certain powers of manage¬ 
ment.” He then goes on to illustrate 
what is meant by these powers of 
management. It is quite clear that, 
apart from his position as Saranjam- 
dar, he would not be able to exercise 
these powers of disposal of lands on 
forfeiture, extinction of line or re¬ 
linquishment, and as I have already 
mentioned, these are powers which 
are o dinarily reserved to a Collector 
under Ss. 57, 72 and 37 read with 
S. 74 of the Bombay Land Revenue 
Code. S. Ill impliedly recognises 
the exercise of such powers of mana¬ 
gement by an Ioamdar of an Inam 
village, and the Courts have long ago 
recognised this power: see Rum~ 
Chandra v.Venkatrao (6). 

Then it is i nportant to beir in 
mind that a Saranjam is a life estate 
and does not necessarily descend to 
the eldest lineal male heir : see Saran¬ 
jam rules 2 and 5. As laid down by 
the Privy Council in Sheikh Sultan 
Sani v. Sheikh Ajmodin (15), the ques¬ 
tion to whom a Saranjam or Jaghir 
shall be granted upon the death of 
its holder is one which belongs 
exclusively to Government to be 
determined upon political considera¬ 
tions. It follows that the Saranjam- 
dar is a ‘ qualified owner’ and I adopt 
the contention of Sir George Lowndes 
in Secretary of State v. Laxmibai (3) 
that S. 90 of the Indian Trusts Act, 
1882, applies. A Saranjamdar, by 
availing himself of his powers of 
management as Saranjamdar, cannot, 
in ray opinion, gain for himself and 
his heirs an advantage in derogation 
of the rights of Government and his 
successors to whom Government may 
see fit to regrant the Saranjam, and 
who are “ other persons interested 
in such property” within the meaning 
of S. 90. Even if the indeterminate 
successors oannot be considered, Go¬ 
vernment clearly have a reversionary 
interest which represents also the 
interests of future successors to the 
Saranjam estate and whioh cannot 
be ignored : compare Madhavrao 
Wamam. Raghunath Venkatesh{ 13) 
as to the corresponding interest and 
rights of the Crown in service watan 
lands. This principle merely follow* 

(16) 11852) 17 Bom. 431 
Bar. 58 (P. C.) 
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Woman v. Raghunath Venkatesh (13). 
I may also refer to Nainapillai 
Marakayar v. Ramanathan Chettiar, 
(14) where (in dealing with the cise 
of a temple) their lordships say 
(p. 352) that “except in a case of such 
unavoidable necessity” (». e., a neces¬ 
sity justifying an alienation) “the 
ahebait, the managers or the trustees 
of a temple, or the mahant of a mutt 
have no power to sell or mortgage 
the endowed property in their custo¬ 
dy, and obviously they have no right 
to impair the endowed property by 
oreating or granting in favour of any 
one rights of permanent occupancy 
in the endowed lands." This princi¬ 
ple seems to me to apply equally in 
the present case I agree on this 
point entirely with the view taken by 
the learned District Judge, E. H. 
Leggatt. in the Hebli Saranjam case 
and cannot express it better than he 
has at page 32 of the paper book in 
the Privy Council Appeal No: 169 of 
1913. viz., that “ in the case of a 
Saranjam grant of land revenue the 
lands in the ocoupation of the grantee 
qua Saranjamdar are resumable with 
the Saranjam, though of course he 
may have possession of the land by 
purobase of occupancy rights from 
oocup&nts at the time of the graDt, 
in which case he would be in posses¬ 
sion qua occupant and not qua 
Saranjamdar, or possibly in some 
other way he may have acquired a 
right to continue in possession." I 
agree also with his view that in the 
oase of a Saranjam grant of land 
revenue, the grant of land revenue 
is coupled with the right to make the 
best possible use of unoccupied land, 
and presumably the whole of this can 
be resumed (page 31 of the paper- 
book) The first part of this proposi- 
tion is also adopted by the District 
Judge in this case when he says in 
dealing with the sixth issue “ it is 
not disputed that what the graot 
amounts to is that of the royal share 
of the revenue. B ut the grant also 

(13) 1923 P. 0.205=47 Bom. 798 = 50 I A. 

355 = 25 Bom. L. R. 1005 = 33 M. L. T. 
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ror nis own benefat, as to which 
reference may be made to Halsbury’s 
Laws of England, Vol 28, p*ge 48. 
Article 93, and to Lewin’s * Trusts,’ 
12th Edition, page 204. That princi¬ 
ple cover? the case of ‘tenants for 
life in relation ‘towards those in 
remainder’ : cf In re Biss: Biss v Biss 
(16), per Collins M. R. It seems to 
me that such a constructive trust 
clearly operates in the present case. 
The increased benefit gained by Sir¬ 
dar Raghunathrao and subsequently 
by the plaintiff Sbivdeorao was ob¬ 
tained by Raghunathrao having avail¬ 
ed himself of his posi'ion as Saran- 
jamdar and thus getting the oc¬ 
cupancies for himself without any 
payment to the previous occupants, 
and the resulting revenues should be 
held for the benefit of the Saranjam 
esta;e under S. 90 of the Indian 
Trusts Act. 

It is urged that, if Saranjamdar 
A could give a forfeited or relinquish¬ 
ed occupancy to B or C, why should 
he not give it to himself ? But this, 
in my opinion, overlooks the fact 
that, when A givis it to B or C. the 
latter is subject to various liabilities 
(over and above the mere payment 
of assessment), of which the Saran- 
jamdar can take advantage in exercise 
of his powers of managemant. For 
instance if B or C uses the land for 
non-agricultural purposes, the Saran- 
jamd*r can levy an increased rental 
on the analogy of Ss. 65 and 66 of 
the Bombay Land Revenue Code. 
(Such increased assessment was in 
fact levied by the Saranjamdar 
Raghunathrao : cf. Exhibit 121 and 
152). If this happens in the time of 
the successor of A, who gave the 
occupancy to B or C, such successor 
would benefit by it ; whereas if A 
gives the occupancy to himself and 
the land is therefore treated as private 
property, A’s heir D will get all 
the futuBe benefit instead of A’s suc¬ 
cessor a6 Saranjamdar, if the latter 
is not his heir. What happens in 
such a case is this that the Saran¬ 
jamdar, instead of having a Mirasdar 

(16) [1903| S Ch. 40 = 88 L T. 403 = 51 W. R. 
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or permanent tenant as the occupant 
obtains the holding for himself, and 
can then deal with the land as his 
Sheri or private land: see Rajya v 
Balknshr.a Gangadhar (10). He there- 
by gets a decided advantage; for 
instead of only getting the assess! 
ment or customary rent, which can¬ 
not be enhanced except within strict 
limits, he is able to get the market 
rent and in favourable conditions a 
rack-rent. In an ordinary case, where 
the Immdar's heir is necessarily his 
successor as Inamdar, no question of 
trust arises. But where, as in the 
case of a Saranjam estate, the suc¬ 
cessor may not be the Saranjamdar’s 
heir, or (as in this case) Government 
resumes the Saranjam. and there is 
no successor at all, the principle of 
S. 90 of th9 Indian Trusts Act comes 
into play. The advantage gained 
must be held for the benefit of the 
Saranjamdar’s successors, or Govern¬ 
ment as the ultimate reversioner. 
The fact that the latter may still 
have left to them the benefit of the 
ordinary assessment is immaterial :cf. 
James v. Dt an (17), which is summa¬ 
rized as follows in Lewin’s ‘Trusts' 
12th Edition, para 4, at page 203. 

'•Even where a testator wag possessed of 
leaseholds, and devised all his interest therein 
to A for life, remainder to B, and the lease 
having expired in the testator's bfe-time, 
he Was at his death a mere yearly tenant, 
it was held that A, having renewed the 
lease, mast hold it upon the limitations of 
the will, for the yearly tenancy was an in¬ 
terest capable of trsnimission by devise; 
and the tenant for life could not, by acting 
on the good-will that accompanied the pos¬ 
session, get the exclusive baueht of a more 
durable term." 


In that particular case A’s succes¬ 
sors would still have got the yearly 
tenancy, but that did not prevent 
their being entitled to the more du¬ 
rable term, which had bee a obtained 
by A. To say that the Saranjamdar 
“occupies no fiduciary position’’ to¬ 
wards Government or any other per¬ 
son seems to me, with due respect, to 
beg the question. For the grant, in 
my view and that of Mr. Leggatt 
in the Hebli case, is a grant of land 
revenue coupled with a power of 
management, enabling him to make 
the best possible use of unocoupied 
land. 

Il7) [1805J 11 Ves. 383. 
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ed or resulting trust that such po¬ 
wers shall not be exercised in a way 
that will benefit the Saranjaradar’e 
heirs at the expense of future rever¬ 
sioners other than the Saranjamdar's 
own heirs ; and to that extent I say 
he "occupies a fiduciary position” 
towards his successors and Govern¬ 
ment. Also I think a successor is 
entitled to receive not only the as¬ 
sessment, which is the main part of 
the Saranjam estate, but also the be¬ 
nefit of the increased profits obtain¬ 
able from the power of management, 
which is part of the Saranjam 
grant. I say, therefore, that, in ap¬ 
propriating such profits for himself 
and his heirs, a Saranjamdar acts "in 
derogation of the rights of the other 
persons interested in the property,” 
within the meaning of S. 90 of the 
Indian Trusts Act. Consequently I 
do not agree with the view of my 
learned brother that the power of 
resumption covers nothing more than 
the resumption of the right to take 
the royal share of the revenue. And 
even assuming that the grant is limi¬ 
ted to a grant of the royal share of 
the revenue, I do not see why this 
should not cover any increase which, 
if the village was not alienated, the 
State could legitimately claim owing 
to agricultural lands being diverted 
to non-agricultural purposes as in 
the case of the lands that have been 
included in the village site of Man- 

raft d. 'rl Bombay Land Re¬ 

venue Code illustrates this right. 

I would add that, with due defer¬ 
ence, I demur to the view taken in 
Sakharam Gopal v. Trimbakrao Ram- 
chandrarao (18) that the Saranjamdar 
takes an absolute interest in the 
subject matter of the grant.” This 

Do9tbai T - Manias 
Jagjtvandas (19) which was a case of 

term J R a8 t h n»Q h0ld on quite different 
terras to a Saranjam of the kind now 

tate Ui TtT’ Wh f l0h i8 0nly a We-ea- 

diction in 6 r 8 t0 T t0 be a COntra - 
a ration in terms to speak of the 

Saranjamdar as an absolute owner in 

tho se circumsta nces. Nor do I agree 
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the same case that a resumption 
under the rules is only ‘formal.’ It 
may be very real,' as is shown by 
this case. In face of rule 2 of the 
Saranjam rules, how can it be said 
that the eldest lineal male represen¬ 
tative is "entitled to succeed" as 
was said by Scott, C. J. in Madhavrao 
Hariharrao v. Anusuyabai (20). The 
rule distinctly says the contrary. 
Apart, therefore, from authority to 
the contrary, I would say that in 
view of this constructive trust issue 
(2) in the lower Court should be an¬ 
swered in the negative and issue ( 6 ) 
in the affirmative. 

On the other hand I admit that the 
view taken above is opposed to con¬ 
trary rulings by this Court, especial¬ 
ly Ganpatr-iv Trimbalc Patwardlian v. 
Gam’sfi Baji Bnat (4) ar.d Gururao 
Shrinivasr. Secretary of Stated), which 
are both cases relating Saranjams. 
The decision of the Privy Council 
on appeal from the last named case 
in Secretary of State v. Laxmibai (3), 
has not, I think, definitely overrul¬ 
ed the view taken by this Court in 
Gururao s case (at page 433) to the 
effect that, where the Saranjam grant 
is a grant of the royal share of the 
land revenue, the Government can¬ 
not resume anything but that royal 
share, and that the right to the oc¬ 
cupation of the land subjeot to the 
payment of the assessment oad and 
does survive the resumption of the 
Saranjam. I do not agree with the 
view of my learned brother that 
the point referred to in the judg¬ 
ment of the Privy Council in Secre¬ 
tary of St'ite v. Laxmibai (3) as having 
been "abandoned” before them ap¬ 
parently refers to the olaim made in 
the plaint in that case that, even if 
it was a grant of the soil the plaintiff 
would have a right to hold the lands. 
The phrase "raitava rights" in the 
passage quoted by their lordships 
trom the plaint in that case occurs 
in direot conjunction with the con¬ 
tention that 'Sar\niam grant is a 
grant of the revenue only” and when 
T.. ? n J7 Counoil speak of a "olaim 

tn l fi 18 k | lDd ’ th ® y P r0Sum *biy refer 
to the claim made on that basis. It 
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appears in fact that such a claim 
was asserted only on that basis both 
in the District Court and the High 
Court. Thus in the District Judge’s 
judgment at page 28 of the Privy 
Council record, line 20, it is said, "It 
is practically conceded that the 
grant in this case was of land re¬ 
venue and not of the soil,” and his 
findings at page 35, lines 36 to 41, 
and at page 40, paragraph 26, are on 
this basis. In the High Court the con¬ 
tention was put forward on the same 
basis (see the Privy Council record, 
page 90, lines 34 et seq.) and the dis¬ 
cussion of it proceeded only cn that 
basis ( cf . page 95, lines 40 to 45, and 
page 97, lines 13 to 17, and lines 39 
to 42). When .‘he Privy Council say 
“this latter claim has now been ab¬ 
andoned” they surely can only mean 
ti claim made on that basis. This 
is corroborated by the report of the 
arguments for the respondent before 
the Privy Council as reported in I. 
L. R. 47 Bora, at page 331. This con¬ 
tains the argument : “If the grant 
was mereiy of the revenue, the plain¬ 
tiffs have the right to possession, al¬ 
though the Government can reassess.” 
Sir George Lowndes met this by 
pointing out that the District Judge 
had found that theie was no right 
of occupancy (i. e„ presumably the 
finding on the ninth issue,) and he 
added that in the High Court it was 
not contended that that finding was 
wrong. I think this latter statement 
is erroneous, for clearly the High 
Court found that on the basis 
of the Saranjam grant being 
a grant of the royal share of the 
revenue, the plaintiffs had a valid 
right to the occupancy, which could 
not be disturbed by Government. 


Therefore, merely on the greund 
that I am bound by previous deci¬ 
sions of this Court, though I differ 
from these decisions on the merits 
so far as they affect the present case 
I agree to the findings on issues 
Nos. 2 and 6 arrived at by my learned 
brother and in the decree that he 
proposes to make, based on these 
findings. Otherwise I should have 
dismissed the plaintiff's suit with 
costs throughout. I also concur in 
allowing Appeal No. 281 of the plain¬ 
tiff as regards the form of the de¬ 
cree. I think the principle followed 
in Gangaram v. Bapuiaheb (21) ap. 
plies to this case, and that the plain¬ 
tiff should get possession of the suit 
lands, if she succeeds in the suit, sub¬ 
ject to any rights of co-sharers 
therein. The case is one where the 
plaintiff as the principal co-sharer 
can, I think, legitimately sue alone 
to eject an alleged trespasser: cf. 
Shutanr.The Magnesite Syndicate, Ltd. 
( 22 ). 

No dcubt the defendant might have 
objected to the other cc-sharers not 
being joined as parties to the suit, cf. 
Balkrishna Moreshwar Kunte v. The 
Municipality of Mahad ; (23) but no 
such objection was taken (although 
the Court appears to have suggested 
their joinder), and it must according¬ 
ly, under Order I, rule 13, of the 
Civil Procedure Code, be deemed to 
be waived. , 23 J 

= . «r- 

■ Decree varied. 


But this view may not have occur¬ 
red to the learned counsel for the 
respondent, and it may have been on 
this account that the claim under 
consideration was abandoned by him. 
In any case an abandonment by 
counsel of this particular contention 
cannot, in roy opinion, be taken as 
conclusive in the present case, or as 
adequate basis for holding that the 
_riw Council have decided against 
the view taken in Gururau's case 
whioh I have already mentioned. 


(81) 1922 Bom. 354=46 Bom. 1022 = 24 Bom. 
L.B. 826. 

(22) 11915] 39 Mad. 501=8 L.W. 460=17 M. 

L.T. 387 = 29 I.O. 69=28 M.LJ. 598. 

(33) 11885] 10 Bom. 38. 


3925 Laxman v. 

1925 BOMBAY 209 

Shah and Coyajee. JJ. 
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v. 

Vishram Mahadev Rane —Original 
Defendant—Respondent. 
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trial Court found this issue in favour 
of the plaintiff, and after dealing 
-with the other issues as to whether k 
suit of this character was maintain i 
able under S. 9 of the Civil Procedure 
Code, and as to whether any obstruc¬ 
tion was caused by the defendant to 
the plaintiff in the enjoyment of his 
rights in 1919 as alleged, and as to 


Appeal from Appellate Decree No- 
419 of 1922, Decided on 12th June 
1923, against the decision of D. J-, 
Ratnagiri, in apoaal Ho. 63 of 1921. 

C. P. Code, S. 9—Sait chiefly with reepect to 
the right to receive offering a d incidentally to 
the right to vorehip << waintt noble. 

Pla'ntiff siedfo- ai injunction permanently 
restraining the defend >nt from obaructin* 
him in worshiming the deity in question, in 
doing every other bui'iiea* in connection with 
the deity and appropriating the profits at the 
tomple of the ''eity, on th‘ basis that he was 
entitled to all t-iosa rights to tbe exclusion of 
the defendant. 

Held: that thrre was « dispute between th e 
plaintiff and the defer dant as 10 the right lo the 
property whic 1 - o>n«isted of Voluntary offe¬ 
rings made b f r ■ the do iy, and th .t is the 
property w tti r fere it e to which the right was 
to be do term net, lien e the suit ia maintain¬ 
able. It ia quite olear tint there >a a contest 
uubatantia ly as othe pr perty, aid incidental¬ 
ly aa to the r gh- ti lerforn the wo ah p at 
the temple whic .1 ia connect d with the right 
4o take the offeri ngs. - t l>. v0!>, C. 2; P. zlO. C. 1] 

Patwardhan with Pibjaumkcr—l or 
Appellant. 


Thakor with Kane —for Respondent 

Judgment— In this case the plain 
tiff sued for an injunction permanent 
ly restraining the defendant fron 
obstructing him in worshipping th< 
deity m question, m doing everj 
other business in connection with the 
deity and appropriating the profits al 
the temple of the deity, on the basie 
that he was entitled to all those rights 

Thad <f GX ° lusi , oa of ^e defendant 
ii.; *®L end * nt8 oa3e was that the 
♦ P w U *i! ff t ? erel y his servant, and 
JriVw tP Uin i lff h»d no right as alle- 

fs d M b rnk , ?'»i He furth er pleaded thal 
a . 8 J“ ai J“ ri he was entitled to all the 
"f* 3 t 141 the Plaintiff olaimed in 
oonneotion with this temple. 

li 8 i ^ Q3 rai8fl d on those 
ter^- g ‘*i, h n. K «in these 

to" ot “>» And fa to Zl 

•aa ZthZrz * hB iQQome »Taii. 

1 ** the Sample as alleged? Thi 
1926 B/27 & 28 


whether the suit was in time, the 
Court passed a decree in favour of the 
plaintiff in the following terms:—“I 
declare that the plaintiff is entitled to 
worship the deity Ninabai, to consult 
„ at the temple of Nina- 
bai, to do all other work in connec¬ 
tion with the deity and to appropriate 
the profits at the temple and grant 
the permanent injunction restraining 
the defendant from obstructing the 
plaintiff in the enjoyment of hii 
rights”. Rs. 5 as damages and future 
mesne profits at the rate of Re. I per 
month were also allowed. 

The defendant appealed to the Dis¬ 
trict Court. The learned District 


Judge amended the decree by deleting 
from the decree the declaration that 
'the plaintiff was entitled to appro¬ 
priate all profits in the temple, the 
award of damages and future m» 9 ne 
profits’. In doing so the learned Judge 
did not come to any conclusion on the 
1st issue as to whether trie plaintiff 
was the rightful worshipper, and was 
entitled to appropriate the offerings 
at the temple. The learned Judge 
thought that the plaintiff was not in 
any sense the manager or the sup¬ 
erintendent of the temple to the exclu¬ 
sion of others. Having regard to the 
pleadings and the way in which the 
case has been dealt with by the trial 
Court, it appears tnat really the case 
of the plaintiff was that he was the 
rightful worshipper, and that he had 
the right to look after all the concern* 
of the temple over and abptfe taking 
the offerings at the temple!. 

It has been faintly argued before 
us thatsuoh a suit iB not> maintain¬ 
able. We think that there ik a disoute 
between the plaintiff and ,th«j defeti- 
dant as to the right to the prop rty 
which consists of voluntary,(offerings’ 
made before the deity. That i$ speed- 
?, oa * 1 y /^orred to in the , plaint, and 

WKI«K Jf e ? r P perty wifctl feCerenoe to 
which the right ia to be determined. 
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Such a suit appears to be clearly maintain¬ 
able. In the present case it is quite clear 
that there is a contest substantially as to the 
property, and incidentally as to tbe right 
to perform the worship at the temj le 
which is connected with the right to take 
the offerings. The respondent’s contention 
that the suit is not maintainable must be 
disallowed. 

It is unfortunate that the lower appel¬ 
late Court has not recorded a finding on 
the first issue-in the case in the trial Court. 
That Court found in favour of the plaintiff, 
and there is no finding of the lower aj pel- 
late Court on the point. We do not think 
that under the circumstances of this case 
■we can determine this question o( fact for 
ourselves as we are entitled to do. For a 
satisfactory disposal of this aj peal we 
think it is necessary to have a distinct 
finding on that issue. We therefore send 
back the case for a finding on issue No. 1 
as framed in the trial C mrt. Finding to 
be certified to this Court in two months. 
There will be no further evidence. 

Appeal allowed. 

Case, remanded. 
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(Full Bench) 

Shah. Ag. C. J.. Marten, Fawcett, 
Mttlla and Kincaid, JJ. 

Atmaram Sakharam Kalkye —Plaintiff— 
Appellant. 

v. 

Vaman Janardhav Kashelikar —De¬ 
fendant—Respondent. 

Appeal 1 o. 7 of 1923, Decided on 17th 
October, 1924, from an Order j assed by 
First Class, Sub J., Ratnagiri, in Appeal. 
No 224 of 1921. 

♦ ♦ T. r. Act, Ss. 123 and 12C—/ ud dnh ere- 
cuted—Donor <annct revoke be fere registration 
1924 Bom. 43rOverruled. 

Per l u'l Be ch (Shah Ag. C. J.and MuVa,J' 
dissentiw ) .—After a deed of pift <f immovable 
property has been duly executed aDd attested by 
tbo doror a d accepted by tbe doree it is net 
competent to the donor to revoke tbe gift though 
the d ed may net have actually Ion rfg stered 
at the tin e. *. ‘.4 Bom. 434=48 Bom. 4P5 Over 
ruled lavr elaborately discussed.) 

Shah, Ag. C. J —The facts which have 
given rise to this appeal are these :— 

-Plaintiff I o. 1, Sakharam Keshav Kal¬ 
kye, executed a deed J. gift ia favour of 
defendant bo. 1 on September 17, 1917 


in respect of his several movable and im¬ 
movable properties. At that time plain¬ 
tiff N o. 1 had no son. Soon after this 
deed of gift, defendant No. 1 attempted 
to go and live with plaintiff No. 1. There 
was a dispute between the parties and 
criminal proceedings were initiated on 
September 30. 1917, by plaintiff No. 1 
against defendant No. 1 for criminal tres¬ 
pass.- The deed was -presented for regis¬ 
tration by defendant N o. 1 on Septem¬ 
ber 26, 1917, but jlaintiff No. 1 did not 
appear before the Sub-Registrar and the 
Sub-Registrar refused to register the deed, 
on October 3, 1917, treating the conduct 
of plaintiff No. 1 as being equivalent to a 
denial of the execution of the document. 
Defendent No. 1 appealed to tbe Registrar. 
During the course of the hearing before 
the Registrar plaintiff No. 1 appeared but 
resiled from his action and denied execu¬ 
tion. The Registrar ordered it to be regis¬ 
tered in November 1917 aid accord¬ 
ingly it was registered on December 
18, 1917. Subsequently plaintiff No. 

1 adopted plaintiff No. 2 and both 
of them filed the present suit on August 
7,1920, to set aside the deed of gift and for 
possession of the property described in the 
plaint, alleging that the deed of gift was 
invalid and that it was fraudulently ob¬ 
tained from plaintiff No. 1 who was a 
weak-minded man. Defendant h o. 1 plead¬ 
ed that plaintiff N o. 1 had executed the 
deed willingly and with full knowledge of 
the contents of thedocumert and that it 
was not obtained by any undue influence 
or in a fraudulent manner and that as the 
deed was registered, the gift was valid. 
On these pleadings issues were framed, 
but after examining the parties, the trial 
Court framed a preliminary is-ue in these 
terms : Is the gift deed valid as its re¬ 

gistration took place without the consent 
of the donor"? The learned trial Judge 
found in the negative on this issue and 
also recorded findings rn issues Nos. 
3 and 5. Issues Nos, 1 aDd 3 related to the 
adoption of plaintiff I o. 2 with which 
we are not concerned. Put as a result 
of the finding on the preliminary issue 
the learned Judge held that the plaintiffs 
were entitled to cancel the deed of gift 
ard accordingly passed a decree in favour 
of tbe plaintiffs. 

Defendant No. 1 appealed. Tbe Firat 
class Subordinate Judge with appellate 
powers found that the deed of gift relied 
upon by the defendant wa6 not invalid on 
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the ground of the absence of consent of 
the donor to its registration. He accord¬ 
ingly reversed the decree of the trial 
Court and remanded the suit for trial on 
the merits. 

The plaintiffs have appealed to this 
Court from this order of remand. It is 
urged in support of the appeal that it is 
not merely a question of want of consent 
to the registration on the part of plaintiff 
No. 1 and that in fact it is a case of revo¬ 
cation of the gift before the document was 
registered. In support of this his con¬ 
duct immdiately after the deed is relied 
upon as showing that it indicated revoca¬ 
tion of the gift on his part.Further it is urg¬ 
ed that it was competent to plaintiff No. 1 
to revoke the gift before it was completed, 
and that the gift would not he complete 
until the document was in fact registered 
whether with or without the consent of 
the donor. In support of this contention 
reliance is placed upon the decision in 
Subba Rama v Venkatsubba (l). 

On behalf of the respondents it is urged 
that plaintiff N o. I did not in fact revoke 
the gift, that it was not competent to him 
to revoke it, and the fact that the docu¬ 
ment wag ultimately registered makes it 
effective as from the date of the docu¬ 
ment, that is, from September 17, 1917. 
Several decisions have been relied upon 
by Mr. Shingne in support of the conten¬ 
tion that the consent of the donor to the 
registration is in no way essential and 
that the registration, when it is effected 
in accordance with the provisions of the 
Indian Registration Act, whether with 
or without the donors consent, becomes 
effective against the dmor. The deci¬ 
sions relied upon in support of this pro- 

position are Ehwhaba v. Chandrobhaga - 
j YT Parbati v. Baij Nath Pathak (3): 

Rama Reddi v. Pillati Rama 
lieddi (4). In addition to these cases I may 
also refer to the decision in Bhabatosh 
Banerjte v. Soleman (5) and the differing 
jndgmenta in Parbati v. Baij Nath Pathak 
W which were considered in appeal in Par - 

re s ard8 the deciaioD ° f 

j 2 ? ama V - Ve nkatsubba (l) 
ij^contended ^Mr. Shingne that: it 

R^S 0 " 1 - 4,4 =«8B5STiM==v6 Bom. L. 

IS [% ] 85An°8=UF 1 ?^»• 

( 4 ) erne] to i si m JVefei; 8 ? 0 

( 5>. Cal. .584=4 W 0* 10 0. W . 
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does not lay down the law correctly, and 
that the ratio decidendi of that case is not 
consistent with the reasoning underlying 
the other cases above referred to and that 
the question as to whether it is competent 
to a doDor to revoke the gift before the 
document is registered mav be considered 
by a Full Bench. 

As regards the first question as to whe¬ 
ther in fact this is merely a case of not 
consenting to the registration or a case of 
real revocation of the gift before the docu¬ 
ment was in fact registered, we have come 
to the conclusion that it is a case of re¬ 
vocation, before the document was in fact 
registered. This position was not serious¬ 
ly challenged by Mr. Shingne though not 
conceded. The criminal proceedings which 
were immediately infciated by plaintiff 
No. 1 and also his refusal to consent to 
registration clearly indicate that he want¬ 
ed to revoke the gift and did in f ict do so. 
I may mention that in the lower Courts 
this question has not been considered.' 
The case has been considered on the basis 
whether the absence of the donor’s con¬ 
sent to registration is sufficient to invali¬ 
date the gift. If it were merely a case of 
absence of such consent, I should not feel 
any difficulty in following the current of 
decisions above referred to. But when 
the donor goes further than merely with¬ 
holding his consent to registration so as to 
justify the inference of revocation before 
actual registration, a difficult question 
anses, viz whether the revocation is 
effective in law in view of the fact that the 
document has been subsequently registered, 

Sp” i3 i efiB , ed by S ' 122 of Trans* 
fer of p ropert y Act, and S. 123 provides 

that for the purpose of making a gift of 

immovable property, the transfer must be 

effected by a registered instrument signed 

hv ftM° n khalfrf the donor and attested 

by at l £ aSt - tW .° wltD6SS63 - In the present 
case the instrument was executed on 

r i 7 ' 19 l 17 ' and the i"wld be 

If f‘ he doc ? meTlfc is registered. 

If the gift is not complete until the docu¬ 
ment is registered, it ia dear to my mind 
that it would be open to the donor tn 

bd0re f regi8trafeion ' An inoom- 

donn/I? ° a V f C0Urse > be evoked by the 

nWRl T 5“ 866 Standing v. BoZ 

nng{6). In the won j 8 of j . 

v. B g ml ri shna ( 7) ■■tJ U: J°. 
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to the validity of a gift seems to be...that 
donor should have done all he could do to 
complete the gift,” The gift would be in¬ 
complete so long as registration is not 
effected. It is quite true that the law of 
registration does not require that the exe¬ 
cuting party must be a consenting party 
at the time of registration. It may hap¬ 
pen at the time of registration, according 
to that law, that either the donor’s con¬ 
sent may be given on his behalf by some 
one else or registration may be ordered in 
spite of his not consenting to the registra¬ 
tion. These positions are possible under 
the Indian Registration Act. All that the 
cases which I have referred to decide is 
that it is not essential to the validity of 
the gift of immovable property that the 
registration of the deed by which such 
gift is effected should be either at the 
instance of or with the consent of the 
donor. That was the only point decided 
in Parbati v. Baij Nath Pathak (3). In 
Venkata Rama Reddi’s case (4) the ques¬ 
tion decided bv the Full Bench was whe¬ 
ther a deed of gift registered by the donee 
after the death of the donor without the 
consent of the legal representative of the 
donor was valid. That is practically the 
point decide 1 in Khashaba v. Chandra- 
bhagabai (2' and in effect nothing more is 
decided in Bh ibatosh Banerjee v. Soleman 
(5). I accept t he conclusion reached in 
these ca-ies that it is not essential to the 
validity of a gift of immovable property, to 
which S. 123 of the Transfer of Property 
Act applies, that registration should be 
effected with the consent of the donor. 
But I do not think that the question whe¬ 
ther the donor can revoke the gift before 
the document is in fact registered arose or 
was considered in any of these cases. The 
question was considered by this Court in 
Stibba Rama v. Venkatsubba (l) and it 
was held that until the document was in 
fact registered the gift was inchoate and 
that it was open to the donor to revoke it 
before it was completed by registration. 
It is true that in that case the deed was 
not in fact registered before the the dis¬ 
pute arose: and to that extent it can be 
differentiated from the present case. The 
question is whether the ordinary role 
applicable to the law of gift that until the 
gift is completed, it is open to the donor 
to revoke it is in any way ai-’ected by the 
provisions of the Indian Registration Act 
under which it is possible that the docu¬ 
ment can be registered without the consent 
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of the donor at the time of the registration 
I do not think that it would be right to 

apply the provisions of the Indian Regis- 
tration Act in that way to the rules relat¬ 
ing to the law of gift. It is a statute 
relating to the registration of documents 
generally, and has no direct connection 
with the law of gift. When the law pro¬ 
vides that a gift of immovable property 
can be effected only by a registered instru¬ 
ment. the stage of completion of the gift 
is marked by the actual registration. Dp 
to that time it is open to the donor to 
revoke the gift. It does not matter to my 
mind whether registration in fact is 
ordered at the instance of the donor or 
against his wishes. It is open to the 
donor to revoke the gift before it is com¬ 
plete, and it is difficult to see how that 
rule can be affected by the mere fact that 
registration is possible according to the 
Indian Registration Act without the con¬ 
sent of the donor, and further that regis¬ 
tration, when it is effected, makes the 
document effective as from the date of its 
execution. In such cases the question 
must be whether the donor has merely 
withheld his assent to the registration or 
has gone beyond that stage and revoked 
the gift. Where he has merely withheld 
his con-ent and has done nothing more to 
indicate that he revokes the gift, the cases 
which I have already referred to would 
apply. But where he goes beyond that 
stage and indicates a clt-ar intention on 
his part to revoke the gift the revocation 
should bo and would he effective despite 
the fact that registration is subsequently 
ordered according to the rules of the 
Inoian Registration Act. It is quite true 
that in Subba Rama v. Venkatasubba (l) 
the act of revocation was absolutely un¬ 
equivocal and beyond question. In the 
present case it is not so clear. The present 
suil was filed long after the registration 
was in fact effected. But the principle is 
the same as to whether it is open to a 
donor to revoke a gift before the docu¬ 
ment is in fact registered. If it is open to 
a donor to revoke the gift before regis¬ 
tration, it mu^t be determined on the 
circumstances of each case whether in 
fact he has revoked it before that stage is 
reached. In the present case the lower 
Courts have not appreciated this difference 
between revocation and mere absence of 
consent to registration. The difference 
would be real in many cases ; and the 
question of law that arises for consider- 
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ation in this appeal is of practical import¬ 
ance. I find it difficult to hold that the 
ratio decidendi in Subba Rama v. Venkata- 
subba ( 1 ) conflicts with the other cases 
I have referred to in this judgment. But 
there are observations in the various 
judgments indicating that the power to 
revoke before registration would be in¬ 
effective when the document is in fact 
registered and takes effect according to the 
provisions of the Indian Registrati;n Act 
as from the date of its execution. This 
point was not considered and decided in 
Subba Rama's case, (l) hut the ratio 
decidendi of that case is in favour of the 
view that it is open to the donor to revoke 
the gift, and that the revocation cannot be 
affected by the subsequent registration of 
the donee contrary to the wishes of the 
donor. Under the circumstances I think 
that the following questions should be 
referred to a Pull Bench for decision :— 

(1) Was it competent to the donor to 
revoke the gift of immovable property 
before the instrument was in fact regis¬ 
tered ? 

(2) If so, whether the subsequent 
registration of the document against the 
wish of the donor makes the revocation 
ineffective ? 

Fawcett, J. —In my opinion there is a 
conflict of view, which vitally affects the 
decision of this appeal. The first view is 
that, when an intending donor has execut¬ 
ed a deed of gift, attested by at least two 
witnesses, he has (so far as he is con¬ 
cerned) done all that he need do towards 
completing the gift, inasmuoh as the 
subsequent registration can be effeoted 
without his co-operation and even against 
his consent: therefore the doctrine that a 
donor can revoke an incomplete gift has 
no application to such a case, and he has 
no locus panitentice between the time of 
execution of the document, and the time 
of its registration. 

This view has, it seems to me, been 
clearly adopted by the High Courts of 
Madras and Allahabad in Venkata Rama 
Reddi v. Pillati Rama Reddi (4) and 
Parbati v. Baij Na h Pathak (3). Both 
of these oases dissent from Ramamirtha 
Ayyan v. Gopala Ayyan ( 8 ), where the 
exact point now before us arose, as stated 
in the passage from the lower Appellate 
Court s judgment which is cited at p. 434, 
and both of these decisions hold that the 
law was not oorreotly laid d nwn in that 
( 8 ) [1896} 19 Mad. 488=R wr t T, J, 207 ] 
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case. The Allahabad decision also ex¬ 
presses agreement with the judgment 01 
Chamier J., who expressly rejected this 
theory of the donor having a locus 
pienitentice prior to registration of 
instrument: see Parbati v. Baij Nath 
Pathak (3). 

Though the remarks on the point are 
perhaps obiter dicta, >et the following 
passage from Batchelor J. 9 judgment in 
Khashaba v. Chandrabhagabai ( 2 ) dis¬ 
tinctly favours the same view (p. 444): 

“ It must be remembered moreover that 
here the donor had done all that it was 
required of him to do in order to make 
the gift, and the subsequent registration 
could have been effected without any co¬ 
operation on his part. .Further, the deed 
of gift was registered afterwards, and on 
registration it operated as from the date 
of execution ; and this, we think, is an 
answer to the technical objection that 
there was no acceptance of a registered 
instrument.” 

The second view is that adopted by this 
Court in Subba Rama v. Venkatasubba 
(l) and the Madras High Court in the 
overruled case of Ramamirtha Ayyan v. 
Gopala Ayyan, ( 8 ) viz., that the gift is 
incomplete until the deed has been regis¬ 
tered, and the donor can revoke the gift 
prior to registration. 

There being thus two contrary views 
adopted by different Benches of this 
Court, and the point being of general 
importance, I think it should be referred 
to a Full Bench and I concur in the refer¬ 
ence proposed by the learned Chief Justice. 

I am inclined at present in favour of 
the first view. It seems to me that, when 
the donor has executed a deed, which will 
be effectual to vest the gift in the donee 
if it is registered and if the donee accepts 
the gift, then the stage of an inchoate or 
incomplete gift has been passed, registra¬ 
tion being a subsequent operation indepen¬ 
dent of his consenting to it. It is an 
entirely different case to one of a gift 
resting merely in promise or unfulfilled 
intention, which under English law can 
be revoked at any time: of. Halsbuvy’s 
Laws of England, Vol. XV, Artiole 852 at 
p. 428. I also think that, if the legisla¬ 
ture had intended that a donor should 
have such a locus pasnitentia, provision 
would have been made for it, before say¬ 
ing in S. 126 of the Transfer of Property 
Act, 1882, " save as aforesaid, a gift can¬ 
not be revoked." I do not think the 
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argument used in Subba Rami. v. Venkata- 
suoha (1) that a donor can revoke a gift 
which is not accepted by the donee and is 
therefore an inchoate gift, is conclusive 
against the application of S. 126 to an 
incomplete gift in the sense of a gift 
by an instrument which has not been 
registered. English law lends no support 
to the view that a donor can revoke a 
gift that is otherwise complete, before the 
donee knows of it and accepts it : the 
case of St Hiding v. Bowring (6) in fact 
decides that he cannot. So far as I am 
aware, there is n5 authority to the con¬ 
trary in India : and therefore the state¬ 
ment of Macleod, C. -T. that "if the donee 
has not accented the gift, clearly it is not 
complete, and the donor can revoke it" 
is open to serious criticism : cf. HaUhury’s 
Laws of England, Yol. XV, Article 830 
at. p. 118. But oven supposing S. 126 
refers only to complete gifts, in the senso 
of gifts fully effected in the manner 
stated in S. 123. my present opinion, for 
the reisons already given, is that there 
is no locus paenitentiae for the donor bet¬ 
ween execution ard registration. T may 
add that under English law a deed of 
gift, which has been formally sealed and 
delivered, canmt ordinarily be revoked, 
even though it still remains in the pos¬ 
session of the executing party. (Halsbury, 
Vol. XV. Article 831 at p. 41H). I n the 
present case the donor went further and 
handed over the instrument to defendant 
No. 1, who presented it for registration. 
It is not. therefore, a cas°. where it can 
be said the donor omitted to do anything 
which was necessary to be done in order 
to transfer the property and render the 
gift binding upon him, to use the language 
of Turner, L. J. in ifiIron v. r ,ord (9) 
cited in Behari r,nl Gliose v. Sindhnhnla 
Dasi (10). It might have been (ifferent, 
if he had not parted with possession of 
the instrument, for in that case it could 
not have been presented for registration 
without his consent. The necessity sup¬ 
plies a reason for saying that the English 
rule mentioned at the beginning of this 
paragraph cannot properly he applied in 
India. 

I agroe with my learned brother that 
in the present case the evidence clearly 
shows that the donor revoked the gift 

(!)) [1862] 1 De. G. F. <t G. 264=11 L. J. Ch. 

708=8 Jur. (n. a.) 806=7 L. T. 178. 

(10) [1017] 45 Cal. 434=22 0. \V. N. 210=41 

I. C. 878 = 27 C. L. J. 407. 
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before the document was registered and 
as to the form of the two questins to be 
referred to the Pull Bench for decision. 

[ I'he judgment of the Pull Bench was 
as follows ;—] 

Shah, Ag. C. J. The questions aris¬ 
ing on this reference have hem fully and 
ably argued on both sides. I have already 
indicated in my referring judgment the 
view to which I was inclined then, and 
my reasons for that view. It is not 
necessary to repeat the facts. I have 
considered the arguments on both sides 
and after giving my bast consideration to 
the arguments, mv opinion is that ques¬ 
tion No. 1 should be answered in the 
affirmative, and question No. 2 should ho 
answered in the negative. 

I shall briefly state my reasons for this 
view in the light of the arguments which 
have been urged before us. Chapter VII 
of the Transfer of Property Act deals 
with gifts, and S. 122 defines “gift” as 
the transfer of certain existing moveable 
or immoveable property made voluntarily 
and without consideration by one person, 
called the donor, to another, called the 
donee and accepted by or on behalf of 
the donee." It further provides that 
such acceptance must ho made during 
the life-time of tin donor and while he 
is still capable of giving. If the donee 
dies before acceptance, the gift is void." 

S. 123 provides that "for the purpose of 
making a gift of immovable property, the 
transfer must be effected by a registered 
instrument signed by or on behalf of the 
donor, and attested by at least two wit¬ 
nesses.” In the case of moveable pro¬ 
perty, the transfer may be effected by a 
registered instrument signed as aforesaid 
or by delivery. 

In the present case, we are concerned 
with a gift of immovable property and 
it seems to me to be the clear effect of 
these two sections that until the docu¬ 
ment is registered the gift is incomplete 
fn law even though the other two condi¬ 
tions as to the instrument being duly 
signed and attested and as to acceptance 
are satisfied. The essentials of a com¬ 
pleted gift, according to these sect ons, ap¬ 
pear to be that a transfer of the property 
is made voluntarily and without con¬ 
sideration by an instrument which is 
signed by or on behalf of the donor, and 
attested by at least two witnesses, and 
which is registered, that is, registered in 
British India under the law for the time 
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being in force regulating the registration 
of documents and that it is accepted by 
the donee. Until all these conditions 
are fulfilled, according to my reading of 
the sections, the gift is incomplete. 

To illustrate my meaning with reference 
to the essential nature of registration to 
complete a gift, I may put it in this way. 
If a document has been executed by the 
donor, and attested by two witnesses, and 
delivered to the donee, but neither party 
takes the trouble to get it registered ac¬ 
cording to the provisions of the Indian 
Registration Act, and the document re¬ 
mains unregistered, the gift, in my view, 
is incomplete, and doc3 not take effect. 
The donor continues to lie the owner and 
the donee would have no rights in the 
property even though the instrument ip 
duly signed and attested and though the 
transfer is accepted by the donee. 

The next step which I take is that so 
long as the transfer is incomplete, it is 
open to the donor to resile from it, and 
to cancel what he may have done. The 
gift, in my view, is incomplete according 
to law so long as the document is not 
registered, and it is open to the donor to 
revoke it before it is complete. It is a 
recognised rule of the law of gift 
that before the gift is complete the 
donor can revoke it. As to when the 
gift can be said to he complete must neces¬ 
sarily depend upon the law of the land. 
For instance, before the Transfer of Pro¬ 
perty Act, according to the view taken in 
this Court the transfer of possession was 
considered essential to complete a gift by 
a Hindu, and where transfer 'of possession 
is essential, the gift would be revocable, iD 
spite of the delivery of any written instru¬ 
ment to the donee before the transfer of 
possession is effected. Similarly, after the 
Transfer of Property Act, the necessitv of 
transfer of possession to validate a gift is 
dispensed with, bub the neceesity for an 
instrument in writing signed by the donor 
and attested by two witnesses, and regist- 
ered according to the provisions of the Aot, 
Is laid down. It may bo mentioned that 
whatever be the necessity for the transfer of 

° rd f r fco cotQ P lefce » gift by a 
Hindu before the Transfer of Property 

Act, the requirements of a valid gift after 

lenet h° am ! ‘‘L 1 * 8 appUed to Presi- 

to h fh« t0 h& - defi0rmined refer- 

fch provi8lona of the Act. It is 

necessary to refer to any authority 

point as the effect of the provi¬ 


0 ft this 


sions of the Act is clear. I may mention 
that in Bai Ravibai v. Bai Maui (11) this 
effect has been clearly pointed out. 

In the present case, therefore, we are 
noi concerned with the question as to 
whether possession of the property hag 
been transferred or nob. But we are con¬ 
cerned with the question as to whether 
there has been a transfer of property with¬ 
in the meaning of the Transfer of Property 
Act. In S. 5 “ transfer of property ” is 
defined. I may also refer to S. 9, upon , 
which Mr. Shiogne has relied, as indicat¬ 
ing that a transfer of property may be 
made under the Act without writing in 
every case in which a writing is not ex¬ 
pressly required by law. But in the case 
of a gift a writing is required by law as 
stated in S. 123, and it is also inquired to 
he registered. 

I have already stated mv reasons in tha 

W • 4 

referring judgment for the proposition that 
an incomplete gift can be revoked by the 
donor at any time, before it is completed ; 
or, if the use of the word ‘revoke’ appears 
inapt with reference to an incomplete gift,, 
I would say that the donor can cancel tha 
transaction before the transfer is effected 
to constitute a complete gift. The ques¬ 
tion is whether until the document is re¬ 
gistered the gift can be said to he incom¬ 
plete in the sense that it loaves the power 
of revocation in the donor unaffected. It 
is urged by Mr. Shingne for the respon¬ 
dents that the donor’s power to revoke is 
at an end as so in as he has executed a 
document, attested by two witnesses, and. 
delivered it to the donee, and it is accept¬ 
ed by the donee, that the act of registra¬ 
tion does not necessarily depend upon the 
volition of the executant according to the 
provisions of the Indian Registration Act, 
and that the donor having done all that he 
need do according to law, his power of 
revocation is at an end. Though there has 
been a somewhat elaborate discussion of 
the provisions of the Indian Registration 
Act, in my view of the case, it is not ne¬ 
cessary to deal with the provisions of the 
Aot in detail. It is clear under the provi¬ 
sions, and I readily accept the proposition, 
that for the purposes of registration, under 
the Indian Registration Aot, it is not 
essential that the document should ho pre^' 
sentei by the executant for registration,. 
°K that he should be a consenting party to 1 
the registration. The document could be 1 
presented by any oerson satisfying the 
IH) L1893] 28 Bom. 234. ~ 1 -^ 
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requirements of S. 32 of the Indian Regis¬ 
tration Act, that is, by a person executing 
it or by any person claiming under the 
document. It is also clear that registra¬ 
tion may be effected oven though the exe- 
outant does not consent to registration. 

The question to my mind is whether the 
provisions of the Indian Registration Act 
as regards renistration can affect in any¬ 
way the law which would govern transac¬ 
tions by way of gift, or they simply regu¬ 
late the registration of the document when 
presented for registration. The provisions 
of the Transfer of Property Act, as con¬ 
tained in the definition in the word "regis¬ 
tered" in S. 3, and in S. 4 of the Transfer 
of Property Act, have no effect upon the 
power of the donor to revoke the gift up to 
a certain stage which exists independently 
of the provisions as to the necessity for 
registration of deeds of gift. I do not 
think that by making these provisions 
relating to documents requiring to be 
registered supplemental to the provisions 
of the Indiin Registration Act, the legis 
lature could have meant to lay down any¬ 
thing more than this, that those documents 
were compulsorily registrable, though all 
of them may not require to be registered 
under the Indian Registration Act. The 
provisions of the Indian Registration Act, 
as I understand them, do not and cannot 
affect the question as to when the power 
of the donor to put an end to an incom¬ 
plete gift ceases. 

In determining the question under the 
Indian law, it seems to me that all tech¬ 
nical rules of English law relating to deeds 
and delivery of deeds should be left out of 
consideration. At least they cannot help 
us in determining this question. In my 
opinion the question must be determined 
with reference to the Indian law which is 
to be found for the purposes of this case 
in the Transfer of Property Act. The exe¬ 
cution of the instrument and the deb'very 
thereof without registration would not 
have the effeot of effecting the transfer or 
of completing the gift, 

I may refer to S. 126 of the Transfer of 
Property Act, upon which reliance has 
been placed on behalf of the respondents 
as indicating that a gift cannot be revoked 
except as provided in that section. That 
is perfectly true. But that applies to a 
case of a completed gift. It does not 
purport to lay’ down any rule as to the 
rights and powers of the donor before the 
state of completion 13 reached. 
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Reference was made in the argument to 
the consideration that though in the case 
of sales and mortgages documents are 
required to be register! d, it is not suggest- 
ed that the executants would have power to 
revoke up to the time of actual registration. 
The argument based on the analogy does 
not, however, seem to me to be well- 
founded. It is perfectly true to say, with 
regard to those documents, as with regard 
to a deed of gift that the sale is not com- 
plete or that the mortgage is not complete 
until the document is registered, just as a 
gift would not bo complete until the docu¬ 
ment is registered. But the vendor who 
has agreed to sell the property and has 
executed a conveyance not registered or a 
mortgagor who has executed an instru¬ 
ment duly attested as required by law but 
not registered cannot be said to have the 
power to revoke the contract In the case 
of a gift, we are dealing with a transac¬ 
tion which is ex hypotliesi without consi¬ 
deration, and the right to revoke an in¬ 
complete gift in the donor or to cancel hie 
own act before the transfer is effected ie 
an incident of this type of transaction. 

As regards the decided cases, I do not 
consider it necessary to refer to them in 
detail now. I have considered all the 
cases ; and my view is that, so far as they 
lay down that it is not essential for the 
purposes of valid registration that it 
should be with the consent of the donor, I 
am in complete agreement with them. But 
I am unable to agree, so far as the obser¬ 
vations or the decisions go to show, that as 
it is not essential that the donor should 
be a consenting party to registration, the 
gift is complete so far as he is concerned 
as soon as he has execute! a document' 
and delivered it to the donee and it i» 
accepted by the donee and it cannot 
be revoked even though registration 
is not effected. That proposition is largely 
based upon the rule of English law relat* 
ing to deeds and delivery of deeds. I am 
very conscious that on this point th» 
weight of judicial opinion is against the 
view which I take. In spite of my 
desire to accept that view if possible, I 
remain unconvinoed : and it becomes my 
duty to state the opinion whioh I hav#. 
formed. As I consider it essential that 
in the case of a transaction without oon* 
sideration like a gift, the points arising in 
this oase should be determined with refa- 
rence to the Indian law and as I do. not 
feel any doubt in my mind that a gift i* 
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revocable on account of the very nature 
of the transaction, until it i9 completed 
according to law, I hold that the donor 
has the right to revoke the incomplete 
gift or to resile from his act before the 
document is registered. To deny that 
right to the donor i« really to import into 
the provisions of the Transfer of Property 
Act a stage in the completion of the gift 
which is not contemplated or provided 
for by the Act itself. Shortly stated, I 
am still of opinion, if I may say so with 
respect, that the reasoning of the learned 
Chief Justice in Subba Rama v. Venkat- 
subba (1) is sound and correct, 

A 9 regards the second question, it must 
depend upon the view which one takes of 
the first question It is cleat that the docu¬ 
ment when registered would take effect 
from the date of its execution. But if it 
is opeD to the donor to cancel the trans¬ 
action before the document is in fact 
registered, it follows that the fact of regis¬ 
tration after revocation cannot affect the 
revocation. 

Marten, J.— The questions referred to 
this Full Bench are in effect whether a 
donor of immovable proporty can at any 
time before actual registration, revoke a 
gift purporting to have been effected by a 
registered instrument signed by him and 
duly attested and accepted by the donee. 
It is common ground for the purposes of 
this reference that such an instrument in 
writing was in fact executed by the plain¬ 
tiff and attested by two witnesses, and 
that it was handed to the defendant who 
accepted the >same. It is also common 
ground that despite the plaintiff's protests 
the instrument was subsequently register¬ 
ed uDder the provisions of the Indian 
Registration Act, 1908. 
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the very nature to mean “ registered in British India 
it is completed under the law for the time being in force 

that the donor regulating the registration of documents. 

the incomplete Next, S. 4 provides that S. 54. PJ r j»* 
s act before the graphs 2 and 3, 59, l"7 and 123 shall 
To deny that read as supplemental to the Indian ±vegi9- 
ly to import into tration Act. " > ext, Chapter II deals 

,nsfer of Property with transfers of property by aot o 
letion of the gift parties and it defines a transfer of pro- 
ated or provided perty ” as meaning an act by whicn a 
shortly stated, I living person conveys property, in present 
may say so with or in future, to one or more other living 
ng of the learned persons, or to himself and one or more 
Rama v. Venkat - other living persons. " S. 9 provides that 
jrrect, “ a- transfer of property may be made 

question, it must without writing in every case in which a 
hich one takes of writing is not expressly required by law. 
ieai that the docu- Then if one turns to Ss. 51, 59 and 123. 
would take effect it will be found that in the ca«e of certain 
ecution. But if it sales or mortgages or gifts of immovable 
cancel the trans- property a registered instrument is requir- 
imenfc is in fact ed. S. M defines sale * as a transfer 
fc the fact of regis- of ownership in exchange for a price paid 
cannot affect the or promised or part-paid and part-pro¬ 
mised. " It then enacts that" such trans¬ 
itions referred to fer, in the case of tangible immovable 
effect whether a property of the value of one hundred 
>porty can at any rupees and upwards, or in the case of 
stration, revoke a reversion or other intangible thing, can 
oeen effected by a be made only by a registered instrument 
gned by him and It also provides that “ a oontract for the 
ted by the donee, sale of immovable property does not of 
r the purposes of itself create any interest in or charge on 
1 an instrument in such property. ” 

uted by the plain- Turning next to mortgagee, they are 
?o witnesses, and defined in S. 58. Then S. 59 enacts that 
he defendant who " where the principal money secured is 
is also common one hundred rupees or upwards, a mort- 
plaintiff's protests gage can be effected only by a registered 
sequently register- instrument signed by the mortgagor and 
is of the Indian attested by at least two witnesses. ” 

Next we come to gifts. S. 122 defines 


It is, however, contended by the plain¬ 
tiff in reliance on Subba Rama v. Venkata 
Subba ( 1 ) that he had power to revoke 
this gift at any time before actual regis¬ 
tration, and that he did iD fact so revoke 
it. On behalf of the defendant it is con¬ 
tended that this decision is opposed, at 
any rate in principle, to several decisions 
in other High Courts, and that it cannot 
be supported if the material sections of the 
Transfer of Property Aot, 1882, and the 
Indian Registration Aot be olosely inves¬ 
tigated. 

Taming then first to the Transfer of 
Property Aot, which was applied to this 
Presidency in 1898, it is material to ob¬ 
serve that is S. 3 “ registered " is defined 


a gift as :— 

‘ The transfer of certain existing move- 
able or immovable property made volun¬ 
tarily and without consideration by one 
person called the donor, to another, called 
the donee and accepted by or on behalf of 
the donee. Such acceptance must be 
made during the lifetime of the donor and 
while he is still oapable of giving. If the 
donee dies before acceptance, the gift is 
void. ” 

Stopping there for a momeiit, as I have 
already pointed out, there was an aooept- 
anoe here by the defendant donee, and 
moreover the dooument itse If was handed 
to him. So. S. 122 was oomplied with 
here. 
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K ext we come to S. 123 which tuds as necessitating 
follows fcran5fer esecu 

or the purpose of making a gift of (b) registration 
immovable property. the transfer must either of the 
be effected by a registered instrument depend on the 
signed by or on behalf of the donor, and Why then s 
attested by at least two wir nesses. For construction 
the purposes of making a gift of moveable Registration J 
property, the transfer may be effected consent of the 
either by a registered instrument signed more than it c 
as aforesaid, or by delivery. Such mortgagor. In 
delivery may be made in the same way as question in tli 
goods sold may be delivered/' registered und< 

Section 120 provides for revocation of a Registration Ac 
gift in certain specified events which have opposition. It 
not taken place here, and it ends as ought to adop 
follows ; Save as aforesaid a gift cannot because the tra: 
he revoked ” and 59 are for 

4 , use ip S. 123 of the expression refers to a tran 
registered instrument has led to the I agree that in i 
argument that unless and until the instru- may make a 
nient is registered, it is no more an whether, quite 
instrument within the meaning of the Act the transfer, 
than it would he if it had never been performance of 
executed at all. But I think the proper for such transf 
way to construe this section is first of all see that it aff 
to read the definition of 41 registered*’ into transfer itself, 
the section and then see how it stands, with “transfers 
It would then run ; “ The transfer must It indeed expre< 

J an instrument signed in or sale in S. 54 frc 
on behalf of the donor, and attested by at in or charge on 1 

least two witnesses and registered In I wish then t 
British India under the law for the time tion between tra 
being in force, regulating the registration the one hand ar 
of documents.” Moreover it is important hand. They an 
to observe that. Ss. 54 and 59 use the Acts, viz., the Tr 
same expression " registered instrument." to the one, and t 
I think, therefore, that that expression to the other ; anc 
should he dealt with in the same way in tion between th 
all these three sections. confusion. Furt 

Fow a« regards transfers by sale or by were concluded, i 
mortgage under Ss. 54 and 59, it is not Mulla have poii 
contended that a vendor or a mortgagor India under S. 
could revoke a conveyance or a mortgage Contract Act, a 
at any time before registration. And there writing made on 
is one very good reason for that, viz., that and affection bet 
the Indian Begistration Act does not a near relation t 
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necessitating two things, viz., ( a ) 
transfer executed by the transferor and 
U>) registration which may be effected bv 
either of the parties, but which does not 
depend on the consent of the transferor 
Why then should we adopt a different 
construction in S. 123 ? The Indian 
Registration Act does not require the 
consent of the donor to registration any 
more than it does that of a vendor or a 
mortgagor. In fact, the document in 
question in the present case has been 
registered under part 12 of the Indian 
Registration Act despite the donor’s active 
opposition. It is, however, said that we 
ought to adopt a different construction 
because the transfers referred to in Ss. 54 
and 59 are for consideration, hut S 123 
refers to a transfer without consideration. 
I agree that in some cases this distinction 
may make a practical difference as to 
whether, quite apart from the validity of 
the transfer, you can obtain sj>ecific 
performance of any antecedent agreement 
for such transfer. But I entirely fail to 
see that it affects the validity of the 
transfer itself. The Act is here dealing 
with “ transfers” and not with contracts. 
It indeed expressly excludes contracts of 
sale in S. 54 from creating any interest 
in or charge on land. 

I wish then to emphasize this distinc¬ 
tion between transfers or conveyances on 
the one hand and contracts on the other 
hand. They are dealt with in separate 
Acts, viz., the Transfer of Property Act as 
to the one, and the Indian Contract Act as 
to the other ; and disregard of the distinc¬ 
tion between the two can only result in 
confusion. Further, since the arguments 
were concluded, my brothers Fawcett and 
Mulla have pointed out to me that in 
India under S. 25 «1) of the Indian 
Contract Act, a voluntary agreement in 
writing made on account of natural love 
and affection between parties standing in 
a near relation to eacli other is a binding 


necessitate the consent of the transferor 
being obtained to the registration. Under 
part 12 of the Indian Registration Act, 
the Registrar has power to register a 
document despite the refusal of the 
transferor, provided he is satisfied that it 
has been executed. (See S 75 (1) ). It 
is only if he refuses to order registration 
that there is an appeal to the Civil Court 
under S 77. 

Conseque ly Ss. 54 and 59 of the 
Transfer of . ’roperty Act are construed as 


contract if registered. Consequently one 
might have a voluntary registered contract 
to transfer under S. 25 (1), which would 
be as equally binding as a contract to sell 
or to mortgage. Whether the transfer to 
be effected in pursuance of that contract 
would lie validly effected or not would 
depend on whether the provisions of the 
Transfer of Property Act were duly 
complied with. If they were it would be 
a valid transfer. If they were not, therp 
would in the eyes of the law be no trans* 


1925 


Atmaram v. Vaman (Marten, J.) Bombay 219 


fer, and the parties would be relegated to 
their rights under the contract if any. In 
either event, the validity of the transfer 
would not depend on the contract nor on 
the Indian Contract Act. And even as 
regards contract-, one might get a binding 
voluntary contract under S. 25 (1) and on 
the other hand in most cases of mortgage 
transactions and in some cases of sales, 
there would be no binding contract at all 
prior to the document of transfer, though 
their would normally be some negotiations. 

The question then of an antecedent con¬ 
tract or consideration would seem to form 
no adequate basis for const"uing the direc¬ 
tions as to registration in the sale and 
mortgage sections in the Transfer of Pro¬ 
perty Act differently from the correspond¬ 
ing directions in the gift sections of the 
same Act. In the absence, however, of 
any argument on S. 25 (1 I give no opi¬ 
nion as to whether specific performance 
could be obtained of such a contract. So, 
too, as regards mortgages, there may he 
difficulties in the way of getting specific 
performance of an agreement to lend on 
mortgage : see South African Territories 
Ltd, v. f Vallinqton (12) and In re Smelting 
Corporation (13). 

Turning then to the gift sections once 
more, what are the reqnis'tes for a valid 
voluntary transfer? We have first to see 
whether we have an instrument duly 
signed by the donor and attested. Next, 
if we have, then is it registered ? If it is 
not registered, then under S. 49 of the 
Indian Registration Act, the document 
will not affect any immovable property 
comprised therein, nor can it be received 
as evidence of the transactions. But if it 
is registered, then under S. 47 it is to 

operate from the time from which it 
would have commenced to operate, if no 
registration thereof had been required or 
made, (that is, the date of the document 1 
and not from the time of its registration/* 

This, again, is an important point. If 
the plaintiff is correct, recistration is roal- 

_ i 11, .a , or attestation ; 

and until all the three requisites are satis- 
tied there is no complete document. If 
that argument is sound, then the docu¬ 
ment ought to operate from the date of 
registration, and not from the date of its 
exec ntion. i n this respeot the faot that 

(12) [18QS] A.CJ. 809=57 L.J. Q R 470=78 T T 

(13 r‘,0^ 4 , 6 £- R ' tIb. 2887™ L ' T - 


S, 1 of the Transfer of Prorerty Act 
directs S. 123 to be read as supplemental 
to the Indian Registration Act is material. 
It assists tbo view that while the ordinary 
law as to transfer is stated in Chapter II 
of the Transfer of Property Act, the provi¬ 
sions as to registration are to be effected 
in accordance with the provisions of the 
Indian Registration Act, which are the 
governing provisions and which in no way 
necessitate the continuing consent of the 
transferor. 

I am accordingly unable to agree with 
the judgment of Sir Norman Macleod 
in Suhbd 11aim v. VenkntasuU a (1) where 
ho says (p. 430) “ Therefore a gift is a 

transfer and the transfer of immovable 
properly gifted cannot be effected except 
by a registered instrument. It must fol¬ 
low that the gift is incomplete until the 
document is registered.'' The answer to 
this contention I have endeavoured to give 
above, but it is more pithily expressed by 
Sir Edward Chamier in Parbati v. Baij 
Nath Pathak (3) where he says (p. 30a):— 
" Registration is not the act of the donor 
but the act of an officer appointed by law 
to register documents." No doubt in one 
sense a gift is incomplete until registration, 
just as transfers on sale or mortgage may 
in a broad sense be said to be incomplete 
before registration. But they are not in¬ 
complete in the sense that the transferor 
can annul the transaction. It might equal¬ 
ly bo argued that an unstamped transfer is 
incomplete because until it is duly stamp¬ 
ed it cannot he put in evidence having 
regard to S. 35 of the Indian Stamp Act. 
But it could not be contended that that 
would enable a vendor or a mortgagor to 
cancel the instrument before it was stamp¬ 
ed, and I do not see why a donor should 
be in a different position. Stamping like 
registration does not depend on the donor’s 
will and pleasure, but rests with the as¬ 
signee and the officers appointed by law 
for those purposes 

The above decision of Sir Edward 
Chamier, who subsequently became the 
Chief Justice of Patna, was afterwards 
adopted on appeal in preference to the 
judgment of his dissenting colleague ; see 
Parbati v. Baij Nath Pathak (3). The 
Allahabad appellate Court inoluded the 
Chief Justice Sir Henry Richards, and in 
the course of their judgment it was stated 
as^ follows (p. 4) :— 

' The sole question to decide, therefore' 
is whether or not it is necessary in order 
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that there should be a valid gift of im¬ 
movable property not only that the instru¬ 
ment should be duly executed and attested 
in the manner provided by S. 123 of the 
Transfer of Proj>erty Act, but also that the 
registration should be either at the in¬ 
stance of or at least with the consent of 
the donor. The section merely provides 
that the gift should be effected by an in¬ 
strument executed by the donor, attested 
by two witnesses and registered. In our 
opinion a document registered in accord¬ 
ance with the provisions of the Registra¬ 
tion Act is a registered instrument, and if 
the document is in fact duly registered in 
accordance with those provisions the gift 
is complete and valid. The law does not 
require that tlie registration should be at 
the instance of or with the consent of the 
donor.” 

Turning, again, to Subba Rama v. Ven- 
katasubba (1) there is no reference in the 
judgments to the corresponding sections of 
the the Transfer of Proj>erty Act dealing 
with sales and mortgages. We are consequ¬ 
ently without the advantage of knowing the 
exact grounds on which the learned Chief 
Justice would distinguish the operation of 
Ss. 54 and 59 from S. 123. But, sj»eaking 
for rny3elf. I entirely agree with and res¬ 
pectfully adopt the judgment of the pre¬ 
sent Chief Justice of Madras in Venkati 
Rama Reddi v* Pillati Rama Reddi (4) 
where, after setting out in detail the more 
material sections of the Transfer of Pro¬ 
perty Act and the Indian Registration 
Act, he proceeds as follows (p. 208):— 

“It seems to me tha ? the whole of this 
machinery for compulsory registration can 
only apply to cases where in substance 
the executant of the document or the 
representative of the executant does not 
wish to have the document registered. 
The enquiry will not serve any purpose 
except on the assumption that tho execu¬ 
tant desires to withdraw the document 
from registration. But if the argument to 
which effect is given in Ramamirlha 
Ayyan v. Gopala Ayyan (8) is right, in all 
such cases an enquiry would be wholly 
beside the point, because all that the donor 
or his representative has to say is that 
nothing is to he inquired into. I do not 
think the Registrar is to go at length into 
the question as to whether I did or did 
not execute this deed. It is sufficient for 
me to say that I decline to act upon it 
and I refuse to register it.* If that is right, 
of course, it involves this: that the whole 


of Part XII which i3 perfectly general in 
its terms must be confined to transactions 
other than transactions of gift. There ig 
nothing to indicate any such intention on 
the part of the legislature, and, for my 
part, I see no reason at all for the distinc¬ 
tion suggested between transfers by gift 
and transfers by sale. As it is pointed out 
in some of the text books, the effect of the 
decision in Ramamirlha Ayyan v. Gopala 
Ayyan (8) is to draw a distinction which 
is nowhere indicated in tho Act between 
documents registered with the consent of 
the executant in the first instance and 
documents registered with the consent of 
the representatives...now that the matter 
has been raised directly before us, my 
own opinion emphatically is that it is con¬ 
trary to principle and cannot be supported 
and it would create hopeless difficulties 
and inconsistencies in the matter of regis¬ 
tration.” 


The point was, however, referred to the 
Full Bench who agreed with the opinion 
expressed by Mr. Justice Coutts Trotter, 
and in the course of their judgment it was 
said (p. 211):— 

“The doctrine that a donor who has 


left his gift incomplete cannot be com¬ 
pelled to complete it, has no application 
to a case like this ; for so far as he is con¬ 
cerned he has by executing the deed done 
all that he need do, for reg stration can be 
effected even without his co-operation. 

Speaking for myself, I think that the 
policy of the Transfer of Property Act is 
to substitute written documents and re¬ 
gistration for oral evidence as regards 
certain descriptions of transfers. But if a 
written document duly registered like the 
one in the present case is to be liable to be 
upset on some alleged revocation before 
registration, one main object of the Act is 
frustrated. The argument advanced by the 
plaintiffs does not confine the alleged right 
of revocation to revocation by a written 
and registered instrument. If then it may 
bo oral, there is at once an opening for a 
false oral story which will be easy to con¬ 
coct and difficult to check an opening 
which I have no doubt would be seized on 
with avidity by many a litigant. And as 
to how many years must elapse before it 
would be safe to accept any title depend¬ 
ing on a voluntary transfer, supposing the 
Transfer of Property Act be construed m 
that way, I would leave to those skilled 
in the Indian Limitation Act to consider. 
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It was argued by the learned pleader for 
the plaintiff that the decisions of Parbalt 
Vl Baij Nath Pathak (3) and Venhati 
RarmReddiv. Pillati Rama Reddi (4) 
can be distinguished on the ground that 
in those cases there was merely an absence 
of consent by the donor to the registration 
whereas in the present case there was an 
act of positive withdrawal or revocation. 
But I am unable to see that in principle 
there i9 any essential difference in this 
particular class of case. The mere use of 
the word “revoke," as used in the formal 
questions submitted to us, implies that a 
gift has already been affected, and not 
that there is an absence of one of those 
conditions of consent which are necessary 
for the efficacy of a transaction before it 
can l)e said to he completed. Consequent¬ 
ly we are asked to treat the instrument 
much as if it contained an implied power 
of revocation in the donor prior to actual 
registration. If the donor wished to retain 
any such power, or for the matter of that 
a more extensive power of revocation, it 
could easily have been inserted in the in¬ 
strument. But in fact the instrument 
contains nothing of the sort, nor in my 
opinion is there anything in the Act which 
on its fair construction reserves any such 
power of revocation in the donor, any 
more than it does in cases of sales or 
mortgages. On the contrary, S. 126, as I 
read it, would ap|ear expressly to negative 
any such right on. the part of the donor. 
It provides that "save as aforesaid a gift 
cannot be revoked.” 

Some reference was made to the fact 
that the parties are Hindus, and that 
under Hindu law, as laid down in these 
Courts prior to the application of the 
Transfer of Property Aot to this Presi¬ 
dency, possession would have been essential 
for a gift whether or no a writing was 
required. But the learned pleader 
for the plaintiff evidently found it difficult 
to contend that prior to the Transfer of 
Property Act, a Hindu donor could revoke 
his gift before registration, provided pos¬ 
session had been given. Consequently 
there seems all the less reason for contend¬ 
ing that he should now be given such a 
power merely because an instrument in 
writing duly attested is substituted for the 
.possession formerly required under the 
Bombay deoisiOns for the validity of a 
gift, and that registration is also required 

before if the gift was in 
writing. I say" the Bombay decisions 
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because subsequent rulings of the Privy 
Council have thrown some doubt upon 
the point. But I need not pursue the 
matter further, nor consider the question 
of possession in the present case which I 
understand is a disputed point of fact, 
because as I read S. 129 of the Transfer 
of Property Act, the validity of a gift is 
now determined by the Transfer of Pro¬ 
perty Act under which possession is not 
essential for the validity of the gift in 
the present case. 

Reference was also made during the 
course of the able arguments to the 
English law of gifts. One of the clearest 
statements I know of on that subject is 
the well known judgment of Sir George 
Jessel in Richards v. Delbridge (14). He 
there points out the difference between a 
valid gift and a declaration of trust, and 
states that an incomplete gift will not 
necessarily be treated as a valid decla¬ 
ration of trust. His exact words are(p. 14); 

‘‘The princij le is a very simple one. 
A man may transfer his proj.rety, without 
valuable consideration, in one of the two 
ways ; lie may either do such acts as 
amount in law to a conveyance or as¬ 
signment of the property, and thus com¬ 
pletely divest himself of the legal owner¬ 
ship, in which case the j erson who by 
those acts acquires the proj erty takes it 
beneficially, or on trust, as the case may 
be ; or the legal owner of tho property 
may, by one or other of the modes re¬ 
cognised as amounting to a valid declara¬ 
tion of trust, constitute himself a trustee, 
and, without an actual transfer of the 
legal title, may so deal with the property 
as to deprive himself of its benefioial 
ownership, and declare that he will hold 
it from that time forward on trust for the 
other person...The true distinction ap¬ 
pears to me to be plain, and beyond 
dispute : for a man to make himself a 
trustee there must be an expression of 
intention to become a trustee, whereas 
words of present gift shew an intention 
to give oyer property to another, and not 
retain it in the donor's own hands for any 
purpose, fiduciary or otherwise.” 

In India, as has been pointed out to 
me by my brother Fawoett after the con¬ 
clusion of the arguments, S. 6 of the 
Indian Trusts Aot 1882 requires a trust 
of immovable property to be in writing 
»nd registered. We have hear d no argu- 
Th) Ub74J 11 Eq a = 22 W. R. 664-43 L. J. 
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ment on this section, and therefore 
1 give no definite opinion on it. 
But to me it would seem difficult 
to argue that the declarant has a 
locus panitentia or an implied power of 
revocation at any time after execution 
and before actual registration. Here, 
again, registration could lie effected even 
if he actively dissented. 

Kekcuich v. Manning (15) is another 
leading case on the subject of gifts or 
voluntary settlements. There Lord Justice 
Knight Bruce had to determine whether 
an alleged gift or settlement was complete 
or merely inchoate, and he stated the 
question in the following terms (p. 187):— 
The present case has raised, neces¬ 
sarily or unnecessarily, a question which 
on several occasions, under different as¬ 
pects, and in various circumstances, has 
been brought before this Court, especially 
since the time of Lord Hardwicke the 
question, namely, whether an act or in¬ 
tended act of bounty, whether a gift or 
a promised or intended gift, was in truth 
a perfect act, a comileted gift, resting 
neither in promise merely, nor merely in 
unfulfilled intention ; or was incomplete, 
was imperfect, and rested merely in pro¬ 
mise or unfulfilled intention." 

Mi It on v. Lord (9), which is cited in 
the referring judgment of Mr. Justice 
Fawcett, is another leading case on the 
subject of English gifts. 

It has been argued before us tb it on 
the principles laid down in those deci¬ 
sions the donor here has not done all 
that he could do to perfect the gift, be¬ 
cause he himself might have got it re¬ 
gistered. But I think that would be 
stretching the principles of the English 
law of gift much too far. If sound, tlie 
same argument might also equally apply 
to a document which was not stamped by 
the vendor. The answer to it is that it 
is sufficient if the vendor has done all 
that he need do to enable the donee to 
get the fruits of the intended gift. The 
cases of Tn re Patrick (16) and Tn rr 
King (17) would tend to show that it will 
suffice for a valid gift if the settlor has 
done what is necessary on his part fora 
voluntary assignment, and has thus enab¬ 
led his assignees to take any further steps 
that may be necessary to obtain the 
subject matter of the gift. Mallott v . 

(15) I1H5P 1 D. C. G. M. & G. 176—21 L. J- 
Ch. 577—16 Jur. 625. 

(1G) (1891) 1 Ch. 82. 

(17) [1879] 14 Ch. D. 179. 


TT';7sou (18) decides that the mere dis¬ 
claimer by a voluntary assignee, e. g., the 
trustee will not render a voluntary settle¬ 
ment ino) erative, nor give the settlor any 
power to revoke the gift unless an express 
power of revocation lias been reserved in 
the istrument. 

Further, no case lias been cited to us 
to the effect that under the English law 
of gift a donor can withdraw gift at 
a any time before registration, suppos¬ 
ing the land is in a county where registr¬ 
ation is compulsory. So far a 3 my 
own recollection goes, there is no such 
authority, nor have 1 any recollection of 
its being customary on sales to frame re¬ 
quisitions asking whether a donor had 
revoked his gilt before registration, as 
might have been the case if the plaintiff’s 
present contentions are sound in law. 
There are, however, material differences 
between the English and the Indian laws 
of registration, as is pointed out by their 
lordships of the Privy Council in Tilak- 
dkari fjal v. Kh&ian Pal (19). That de¬ 
cision does not, however, refer to S. 20 of 
the English Land Transfer Act, 1897, 
which provides that on sales of land in 
compulsory districts a purchaser does not 
get the legal estate unless and until the 
document is registered under that Act. 
Registration under that Act is quite dis¬ 
tinct from registration under the Mid¬ 
dlesex or Yorkshire Registry Acts. 
But I have not thought it necessary to 
refresh my memory by making any exten¬ 
sive searcli of the English authorities on 
the subject, as after all the case which 
we have to deal with is a case of Indian 
land and is governed by an Indian statute. 
The real question we have to decide is 
what is the true effect of that statute or 
rather of the two statutes, the Transfer of 
Property Act and Indian Registration Act. 

Summarizing then the rival arguments, 
I find that the plaintiff has to concede 
that neither a vendor nor a mortgagor 
can revoke a transfer at any time before 
registration and that even voluntary 
transfers do not require the active consent 
of the donor to the registration. Further, 
a voluntary transfer may in some cases 
be in pursuance of a binding contract 
under S. 25 (1) of the Indian Contract 

(18) [1903) 2 Ch. 491—72 L, J. Oh. G64—89 li* 
T. 522 

(19) C1020V47 T.A. 289=°9 M. I- J- 243=(1920) 
M.W.N. 591=25 G.W.N. 49=22 Bom.UB. 
1319=28 M. L. T. 224=18 A. L. J- »074= 
57 I.C 465=32 C. I.. J. 479. 
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Act, just as a transfer on sale or mortgage 
may be in pursuance of an antecedent 
contract. But we are asked by the 
plaintiff to draw a distinction in the case 
of certain gifts between passive and active 
dissent to registration, and to say that 
while the former is immaterial, the latter 
invalidates the transaction. Speaking for 
myself 1 think that this distinction is 
nowhere to l»e found in the Acts, and 
should not be drawn; and that on the con¬ 
trary the Acts were intended to shut out 
the very class of evidence on which this 
distinction if once allowed would normal¬ 
ly he based—1 mean oral evidence. 

After giving then my best consideration 
to the several contentions put before us in 
the referring judgments and at the bar, I 
have arrived at the conclusion that the 
decision of the Division Bench in Sublet 
Rama v. Venkatsnbba (1) cannot he sup¬ 
ported; that the correct principles a>e 
those enunciated in Yenkati Hama Reddi 
v. Pillati Rama Reddi (4) and Parbati v. 
Bai] Nath Pathak (3); and that according¬ 
ly the first questiou submitted to us should 
be answered in the negative. Consequent¬ 
ly the second question does not arise. 

Fawcett, J. I retain my former opi¬ 
nion and agree with the judgment of my 
brother Marten. 

I think thero is a fallacy in the view 
that a gift is not '‘completed" till the re¬ 
quired instrument has been registered. 
S. 123 does n t use tho word "completed” 
but the word "effected.” The distinction 
to my mind is that a gift may be "com¬ 
plete so far as the donor is concerned, 
when he has executed and handed over to 
the donee, who accepts it, the requisite 
instrument: but the gift is not legally 
effective” as a valid transfer of the im¬ 
movable property until the instrument has 
been registered. 


As a similar case, I may refer to tb 
law regarding a non-testamentary an 
voluntary settlement of immovable prc 

!^? y ,'™ Under S - 5 of fclie IndiaQ Trust 
Act 1882, this can only be done by a 

instrument in writing signed by th 
author of the trust or the trustee and re 
gistered S. 78 provides that when th 
trusts of the settlement have been “de 
b I a non-testamentary metre 
ment, they can only be revoked i: 

Of revooa ti°n express 

ly reserved to^hei author of the trust. 1 

J®, & , uth “ r '?*' truat-gave the iustru 

ment to-the beneficiary and‘the latter gc 


it registered, the language of S. 78 seems 
to mo to be against the supposition that 
the author of the trust could revoke it 
before it is actually registered. If that 
had been intended, one wiuld expect the 
word "registered" before "non-testamen¬ 
tary instrument”: cl, (b) of S. 78. 

1 agree with my learned brother Marten 
that the fact of a gift being without con¬ 
sideration makes no difference. This 
point was discussed in Behari Bad Ghose 
v. Siitdliubala Dusi (10) and the learned 
Judgos say (p. 439);—"The substance of 
the matter is that although in contracts 
for sale, mortgage, lease or exchange, 
there is pecuniary consideration, and in a 
gift there is no such consideration, tho 
right of rescission is circumscrib'd by the 
same set of circumstances. ‘ 

It is to be noted that S. 59 
of the Transfer of Property Aot 
uses the same word "effected,” as is used 
in 8. 123, yet it is not contended that the 
mortgagor has a " locus pamileut'ue" to 
resile from the transaction before the in¬ 
strument of mortgage is registered. It is, 
however, said that the case of a gift is 
different, because S. 25 of the Indian Con 
tract Act allows the intending donor, in 
the case of an agreement to make a gift, 
to withdraw it at his will unless the agree¬ 
ment has been registered, as stated in S. 
25 of the Indian Contract Act. But this 
seems to me to beg the question at issue 
before us. Thus take illustration (5) to 
S. 26, viz ,:— 

A, for natural love and affection, pro¬ 
mises to give bis son, B, Rs. 1,000. A puts 
his promise to B into writing and regis¬ 
ters it. This is a contract.’ To my mind, 
the words of clause (1) of S. 25 equally 
apply to a case like that before us, and 
the illustration might be altered by subs¬ 
tituting for^ the words "and registers it” 
the words and hands the document to B, 
who gets it registered under the provisions 
of the law in force for the registration of 
documents. It begs the whole question 
to assume that, unless A himself registers, 
the document or assents to its registration, 
there is no valid contract. 

The difference of opinion between the 
members of this Benoh seems to turn 
ultimately on the question whether the 
requirement of registration is per se- 
essentiol, irrespective of the considera¬ 
tion that the dopor, • by handing tho 
document to the donee,, has pat it out 
of his power to prevent registration. I 
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can see nothing in the rule as to locus 
panitentiae laid down in Maddtson v. 
Alderson (20) which extends the locus to 
such a case. On the contrary Lord Sel- 
borne’s quotation from Bell's principles 
at p. 476, viz., “from an obligation to 
which writing is requisite and has not yet 
been admitted in an authentic shape,” 
refers prima facie merel? to the require¬ 
ments of execution of a pro] or instrument 
and not to any subsequent production of 
the document or other act of that kind, 
independent of the will of the executant. 

I would also draw attention to the fact 
that the rule of Hindu law that a gift is 
not valid unless is accompanied by deli¬ 
very of possession of the subject of the 
gift from the donor to the donee was not 
construed to allow the donor a locus pan t- 
tentiae up to actual delivery, provided the 
donor had done all that he could to com¬ 
plete the gift. Halidas Mullick v. Kan- 
haya Lai Pundit (21) and Joitaram v. 
Bamkrishna (7). This is, in ray opinion, 
weighty authority in favour of applying 
the same principle to the requirement of 
registration, in any case where the donor 
has done all he need to complete the gift 
and by handing the instrument to the 
donee has put it out of his power to pre¬ 
vent its registration. 

I would, therefore, answer the reference 
as proposed by my brother Marten. 

Mulla. J .—The facts which have given 
rise to the present reference are shortly 
as follows:— 


On September 17, 1917, plaintiff No. 1 
executed an instrument of gift in favour of 
the defendant of certain moveable and 
immovable projiertios belonging to him, 
and handed it to the defendant. On Sep¬ 
tember 26, 1917, the defendant presented 
it for registration. Plaintiff No. 1 did not 
appear before the Sub-Registrar, and the 
Sub-Registrar refused to regi-ter the deed. 
The defendant apj ealed to the Registrar. 
During the course of the proceedings be¬ 
fore the Registrar the plaintiff appear¬ 
ed hefore the Registrar and declared his 
intention not to abide by the writing 
and denied execution. The Registrar 
ordered it to bo registered, and it was 
accordingly registered on December 18, 
1917. Subseque ntly, plaintiff No. 1 adopt- 

(20) (18831 8 A. C. 4 h = 52 L. J Q B. 737—40 
L.T. 30 =31 \V. R.‘20=47 J.P.821. 
[I8fe4| 11 Cal. 121=11 I. A. 218=4 Sar. 
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ed plaintiff No. 2 and they both filed the 
present suit on August 7, 1920, to set 
aside the alleged gift and for possession 
of the properties. 

The questions referred to the Full Bench 
are:— 

(1) Was it competent to the donor to 
revoke the gift of immovable property 
before the instrument waj in fact regis¬ 
tered ? 

(2) If so, whether the subsequent regis¬ 
tration of the document against the wishes 
of the donor makes the revocation in¬ 
effective ? 

The provisions of the Indian law bearing 
on gifts are contained in Cha] ter VII of 
the Transfer of Property Act, IV of 1882. 
"Gift” is defined in S. 122 as a “transfer 
of... property made voluntarily and with¬ 
out consideration by one i erson. called the 
donor to another, called the donee.” 

S. 123 of the Act is as follows:—"For 
the purpose of making a gift of immovable 
property, the transfer must he effected 
by a registered instrument signed by or 
on behalf of the donor, and attested by at 
least two witnesses.” 

By S. 126 it is provided that “the donor 
and donee may agree that on the happe¬ 
ning of any specified event which does 
not depend on the will of the donor 
a gift shall bo suspended or 
revoked...A gift may also be revoked in 
any of the cases (save want or failure of 
consideration) in which, if it were a con¬ 
tract, it might be rescinded. Save as 
aforesaid, a gift cannot be revoked.” 

“ Transfer of Property" is defined in S. 
5 as meaning an act by which a living 
person conveys property to another living 
person. By S. 9 it is provided that “ a 
transfer of property may be made without 
writing in every case in which a writing ii 
not expressly required by law.” The ex¬ 
pression “ registered ' is defined in S. 3 as 
meaning “ registered in British Injlia 
under the law for the time beii g in force 
regulating the registration of documents. 
The law in force regulating registration at 
the date of the writing in this case was 
the Indian Registration Act XVI of 1908. 

The point involved in the first of the 
two questions referred to the Full Bench 
is whether an intending donor who has 
executed an instrument of gift, attested as 
required by S. 123 of the Transfer of Pr°‘ 
perty Act, and handed it to the intending 
donee, has a locus panitentia or. implied 
power of revocation prior to registration 
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of the instrument, or whether after he ha9 
executed and handed the instrument as 
aforesaid, the plea of locus panitenticz is 
barred. 

The limits of the rule as to locus pczni- 
UnticB were thus 9tated by Lord Selborne 
in Maddison v. Alderson (20) (pp. 476, 
477) 

‘ It is not in England only that such a 
doctrine prevails ; a similar f perhaps even 
a larger) equity is also recognised in other 
countries, whose equitable jurisprudence is 
derived from the same original sources as 
our own. By the law of Scotland, ‘written 
contracts in strict technical language are 
those of which authentic written evidence 
is required, not merely in proof, hut in 
solemnity ; as obligations relative to land ; 
or obligations agreed to he reduced to 
writing; or those 're \m red hy statute to 
be in writing.’ To constitute any such 
contract there must he a 4 final engage¬ 
ment’ ; and as a^corollary to that rule a 

locus p&nitentia 9 is given ; i. c., 'a power 
of resiling from an incomplete engagement, 
from an unaccepted offer, from *a mutual 
contract to which all have not assented, 
from an obligation to which writing is re¬ 
quisite and has not vet been exhibited in 
an authentic shape.’ But to this ‘ rei 
rnterveutus raises a personal exception, 
which excludes the plea of locus pcznilen . 
tut. It is inferred from anv proceedings, 
not unimportant, on the part of the obli¬ 
gee, known to and permitted hv the oblig¬ 
or to take place on the faith of the con¬ 
tract, as if it wer 0 perfect; provided they 
are unequivocably referable to the con- 
tract, and productive of alteration of cir¬ 
cumstances, loss, or inconvenience, though 

18? " Me ' Bel1 ’ 9 Princi P le3 - S3. 

Portions of the passage cited above were 
cited wrth complete approval by their 
lordships of the Privy Council in Mahomed 
Mustiy. Aghore Kumar Ganouli (22) and 
a^o m Malra,u VenUyuamma 

v. Venkata Narasimha Appa Rao (23) In 

6 a /r er 0436 their Ior ^hips observed 
that there was nothing in the law of India 

(22) [1915] 42 Oal. flO =12 I i l—n r 
R. 420=21 0.L..T. 231=2 L.W 25?=28 M 

250=28 L0 - 9M =“ 
N, 62i (m3" M.W. 
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inconsistent with the law as stated by 
Lord Selborne, but upon the contrary, that 
the law followed the same rule. 

Reading Ss. 122 and 123 together, a 
' gift " is a transfer which must be 
effected” by registered instrument signed 
by the donor and attested by at least two 
witnesses. It follows from these two 
sections that a gift cannot - be said to be 
effected" unless the transfer which con¬ 
stitutes the gift is itself " effected” in the 
manner prescribed by S. 123. In the pre¬ 
sent case there is an instrument signed by 
the donor and attested by two witnesses ; 
but before the instrument was registered, 
the donor declared his intention not to be 
bound by it, and he actually denied exe¬ 
cution before the Registrar. The position 
then is this, that at the date on which the 
donor repudiated the transaction, there 
was no transfer “ effected" in the manner 
prescribed by law and there was no valid 
and complete gift, in other words, there 
was no gift at all: see the observations of 
their lordships of the Privy Council in 
Sadik Husain Khan v. Hashim Ali Khan 
(24) where their lordships said that 
transfer ” with the meaning of S. 122 
meant prima facie a valid transfer. ' It is 
true that in the present case the donor did 
all that he need do” towards completing 
the gift, namely that he executed the 
writing and handed it to the donee, but it 
cannot be said, having regard to thelangu- 
age of S. 123, that because he did so, 
there was a transfer “ effected” by way of 
gift for a transfer by way of gift under 
that section can only be “ effected ” by a 
registered instrument. It is also true that 
havmg regard to the provisions of the 

JonM I L R ff 19 J r ^ i0 . n L Acfe * fche registration 

could te effected without the co-operation 

even aSainsti his consent, 
w f . urt ^ er - fchat on th e instrument being 
registered, it operates from the date of its 

as distinguished from the date of 
Bflgistration, but it cannot be inferred from 
this that a transfer , by way of rift had 

ft ittef ’ M he r nner 

fs°aW> d t r6W f ? m the transact. It 
and hande d over the document ; to . the 
~124) (W16) 38 All. 627=43 I.A. 212^=31^1^ 
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donee, there was a clear intention express¬ 
ed on his part to give, and a clear inten¬ 
tion on the part of the donee to take, but 
that does not conclude the case. The 
intention must he expressed in the 
manner prescribed by law, that is, by a 
registered instrument signed by the donor 
and attested by at least two witnesses. 
Thus prior to the enactment of the Trans¬ 
fer of Property Act, delivery of possession 
was necessary in the case of Hindus, to 
complete a gift, where possession could he 
delivered. If a donor prior to that Act 
executed an instrument of gift attested by 
witnesses and even if he got it registered, 
there was no gift if the transfer was not 
accompanied by delivery of possession, 
though the intention to give and to take 
was unequivocally expressed by the ins¬ 
trument ; the reason being that the condi¬ 
tion prescribed by the law, namely, deli¬ 
very of possession, had remained unfulfil¬ 
led. And the same was held of a Maho- 
medan gift in Sadik Husain Khan’s case 
(24) referred to above. It seems to me 
that the registration prescribed by S. 123 
is not mere evidence of the gift, but is part 
of the gift itself. It is, I think, a neces¬ 
sary part of the proposition that a gift 
has been “ effected.” It is not mere evi¬ 
dence to prove that there has been a gift, 
but it is a fact to be proved to constitute 
th- proposition that there has been a gift. 
For the above reasons, I have come to the 
conclusion that at the date on which 
plaintiff No. 1 resiled from the transac¬ 
tion, no transfer by way of gift had been 
“ effected ” as required by S 123 of the 
Transfer of Property Act, in other words, 
there was no gift in law. Whether a trans¬ 
fer by way of gift is effected or not is a 
question to l>e determined exclusively with 
reference to the provisions of S. 123. You 
cannot s r lit the requisites prescribed by 
the section into two parts, namely, (1) a 
writting signed and attested, and (2) regis¬ 
tration, and say that because according to 
she English law a gift is effected when the 
donor executes a deed of gift, there is a 
gift *' effected ” in the present case also, 
the donor having signed a document at¬ 
tested by two witnesses, and having hand- 
ed it to the donee. According to the Eng¬ 
lish law, in the case of a voluntary deed, 
the donee is entitled to possession of the 
movable property immediately on the 
execution of the deed. It cannot be sug¬ 
gested that in cases governed by the 
Transfer of Property Act, a donee is enti¬ 


tled to possession immediately on execution 
of the instrument of gift and before it is 
registered. The present case seems to me 
to be pre-eminently a case in which the 
analogies of English law ought not to be 
applied in construing an Indian enactment 
nor can you say, that in cases governed by 
the Transfer of Property Act, a transfer 
by way of gift may be deemed to be 
effected ” for the purpose of excluding 
the plea of locus pccnitcntice, and not yet 
" effected ” for the purpose of making it a 
valid gift. It seems to me that the dis¬ 
tinction sought to he drawn in this case 
between a “ complete ” transfer and a 
valid or effective ” transfer is far-fetch¬ 
ed, and it cannot he supported either in 
principle or on authority. I readily ac¬ 
cept the proposition that a donee under 
an instrument of gift can have the docu¬ 
ment registered without the consent and 
even against the wishes of the donor, but 
that does not, in my view, justify the pro¬ 
position that registration is not an essen¬ 
tial part of a transfer by way of gift. The 
gift in the present case when it was with¬ 
drawn, wa3 inchoate, and plaintiff No. 1 
had therefore a locus panitenha. I do not 
think that the locus panitenticc was 
barred by anything done by him subse¬ 
quent to the execution of the writing. 
There is no such rei interventus in the 
present case as could raise a personal ex¬ 
ception, which excludes the plea of locus 
panitentia. 

Such being my view of the case, S. 126 
does not apply. It applies only to a 
" gift * that is, a gift made in the manner 
prescribed by S. 123. In the present case, 
there was no ' gift ” on the date on which 
plaintiff No. 1 resiled from the transac- 

tion. , 

It was contended on behalf of the de¬ 
fendant that S. 54 of the Transfer of Pro¬ 
perty Act which relates to sales and S. 59 
of the same Act which relates to mortga¬ 
ges are in terms similar to S. 123, ana 
that if a vendor or a mortgagor cannot 
after execution of the instrument of sale 
or mortgage resile from the transaction 
before the instrument of sale or mortgage 
is registered, a donor also connot resile 
after execution of the instrument of gut 
and before registration thereof. I feel my¬ 
self unable to accede to that contention. 
The reason why a conveyance or a mort¬ 
gage cannot be revoked after execution 
and before registration is not because re¬ 
gistration may 1)6 effected in spite of the 
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donor’s protest but because in the case of 
sales and mortgages once a contract of sale 
or mortgage is made, neither a vendor nor 
a mortgagor could rescind it at his plea¬ 
sure, while in the case of an agreement; to 
make a gift, the intending donor may 
withdraw it at his will except in the rare 
cases where an agreement to make a gift 
is made in favour of a near relation out of 
love or affection and it has been register¬ 
ed, as provided in S. 25 of the Indian Con¬ 
tract Act, IS72. Even in that caso the 
agreement, according to the view I take of 
the law may be terminated by the donor 
at his pleasure at any tim ? before it is re¬ 
gistered. 


There are two other sections of the 
Transfer of Property Act to which I may 
here refer. One of them is S. 9 which 
provides that “a transfer of property may 
be mode without writing in every case in 
which a writing is not expressly required 
by law.” The other is S. 107 by which 
it is provided that all leases of immove¬ 
able property other than those mentioned 


in the first paragraph of the section may 
bo made either by registered instrument 
or by oral agreement accompanied by 
delivery of possession.” It was argued on 
behalf of the defendant that as no men¬ 
tion was made of registration in S. 9, 
registration did not form part of a “trans¬ 
fer,” and the transfer in the present case 
was therefore “effected" when plaintiff 
No. 1 executed and handed the instru¬ 
ment of gift to the defendant. Now it is 
to be observed that just as there is no 
mention made of registration in S. 9, so 
there is no mention made of delivery of 
possession in that section. If the argu¬ 
ment addressed by the pleader for the 
defendant were sound, it would follow 
that a lease of the kind mentioned above 
oould be made merely by an oral agree¬ 
ment, and delivery of- possession should be 
treated as registration is sought to be 
treated, as mere evidence of the lease as 
distinguished from part of the lease itself. 
Such a proposition is, on tho face of it 
untenable. The fact of the matter is that 
b. 9 does not deal with the essentials of a 
transfer. It indicates only two modes of 
transfer, namely a transfer in writing 

whlnhY™ 1 tr ^ er ’ Ttan9fer ^ 'MW 
which is one of the alternative modes of 

Ssf" “ the f oa9e * gift of moveable 

n 6 r fc ^ enfcl0ne d in the seotion, 
and yet transfer by delivery is undoubted¬ 


Bombay 227 

ly one of the modes of transfer. S. 9 
does nob purport to deal with the various 
moles of transfer. The inodes of transfer 
are prescribed 'n Ss. 51, 59, 107 and 123. 
3. 9 says no more than this that where a 
writing is not expressly required by law, 
a transfer may 1)2 mule without writing. 
It simply recognises oral transfers. The 
marginal note to the section, namely, 
“Oral transfer,” indicates the scope and 
intent of the section. Upon long consi¬ 
deration. £ have reached the conclusion 
that the first question must he answered 
in the affirmative and the second question 
in the negative. Before concluding this 
judgment I feel I ought to say that the 
case was argued with remarkable ability 
by the learned pleaders on both sides. 
Indeed, it could not have been argued 
better. 


Kincaid, J.— I agree with the judg¬ 
ment given hy my learned brother Marten, 
and would answer the reference in the 
manner indicated by him. 


Shah, Ag. C. J. In accordance with 
the opinion of the majority, the answer 
to the first question will be in the nega¬ 
tive. There will be no answer to the 
second question as being unnecessary. 

Answer accordingly. 
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Shah Ag. C. J.—The few facts, which 
are really not in dispute, relating to this 
appeal are these. On August 26, 1918, 
the present plaintiff entered into a con¬ 
tract with the Secretary of State for India 
in Council for the felling and removal and 
purchase of timber, fire wood and other 
things specified in item (a) of the Schedule 
annexed to the contract from the portion 
of the reserved forest in the Taloda range 
of the North Khandesh Division, which 
is known as Coupe Ko. 14 of 1918-19 of 
Block II. 

T.he conditions of this agreement are set 
forth in detail in Exhibit 14. Under con¬ 
dition I (a) the plaintiff was to pay the 
sum of Rs, 5,325 in the following four in¬ 
stalments :— 

Rs. 1,332 on August 30, 1918. 

„ 1,331 on December 1, 1918. 

„ 1,331 on January 1, 1919. 

„ 1,331 on February 1, 1919. 

He was at liberty under this contract to 
cut certain trees and remove them, sub¬ 
ject to the conditions as to passes being 
given by the Forest Department, except 
certain trees, which are described as 
“ reserved trees ’’ in the Schedule to the 
contract. He deposited Rs. 540 as se¬ 
curity for the due performance of the con¬ 
tract. In the beginning of this contract 
it is provided as follows: — 

“ The contractor, and each of his ser¬ 
vants and agents will abstain from every 
act expressed in the conditions contained 
as to the abstaining from, and the con¬ 
tractor does hereby agree, in case any 
breach of such conditions, to pay the 
Secretary of State through the Divisional 
Forest Officer on demand made in such 
behalf by him the sum of Rs. 100, or such 
smaller sum as may in each case be deter¬ 
mined by the Divisional Forest Officer, in 
default whereof the whole of the said sum 
of Rs. 100 will in accordance with S. 84 
of the said Act (Forests Act VII of 1878, 
as amended by Act I of 1918) be recover¬ 
able from him as an arrear of land re¬ 
venue.” 

Under condition II {d) he was required 
to abstain from felling certain trees. 

In condition III, clause O'), it is P r °' 
vided as follows : 

“ The contractor, further in addition to 
the conditions hereinbefore contained on 
each breach of any of which the sum of 
one hundred rupees aforesaid is to be paid, 
agrees to the following conditions ; that is 
to say: O') The Divisional Forest Officer, 


in case of any breach of any condition 
hereinbefore contained may, in lieu of or 
in addition to requiring the payment of or 
recovering any sum payable in case of such 
breach, by a notice in writing upon the 
contractor, or, where there is more than 
one contractor, upon any of them, on be¬ 
half of them all, suspend the operation of 
the agreement pending the decision of the 
Conservator of Forests.” 

Under clause (k) of that condition the 
Conservator of Forests had power to put 
an end to the agreement in case of failure 
to fulfil any of the conditions of the con¬ 
tract, 

In clause (/) of the same condition it is 
provided, among other things, that:— 

” The money which may have been 
paid to Government under the agreement, 
and the entire stock of timber, firewood 
and other things in the coupe or at the 
depot aforesaid at the time at which the 
operation of the agreement was suspended 
by the Divisional Forest Officer, shall be 
and remain the property of Government, 
and shall be disposed of for the benefit of 
Government, in such manner as the Con¬ 
servator of Forests directs.” 

It appears that this contract was signed 
on October 29, 1918, but the contract has 
been treated as a contract of August 26, 
1918. The plaintiff took possession of the 
particular coupe on F ovember 30, 1918, 
and within the first few days of his opera¬ 
tions, it appeared that he was cutting 
some of the reserved trees. Therefore on 
December 10, the Ranger ordered the 
plaintiff orally to stop the cutting opera¬ 
tions : and on December 16, 1918, the 
Divisional Forest Officer by his order 
(Exhibit 43) suspended the operation of 
the contract until the final decision of the 
matter by the Conservator of Forests. 
He took this action under clause 0) o* 
condition III of the contract. Ultimately 
on April 28, 1919, the plaintiff received a 
notice from the Conservator of Forests 
under which the contract was rescinded, 
and certain consequences were stated as 
having resulted from the breach of the 
condition as to his abstaining from 
cutting reserved trees under the contract. 
In substance under that notice the Con¬ 
servator of Forests claimed the deposit 
money, and the timber, firewood and 
other things in the coupe at the time at 
which the operation of the agreement was 
suspended by the Divisional Forest Officer 
and also the sum of Rs. 100 claimable m 
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respect of the breach of the condition as 
to not cutting reserved trees. A further 
notice was given on May 7,1919; and 
again on May 21,1919, the contractor was 
called upon to pay the remaining three 
instalments. These sums amounting to 
Rs. 3,993 were recovered as land revenue 
from the plaintiff in May 1919; but sub¬ 
sequently in January 1920 Rs. 2,602 were 
refunded to him. 

The plaintiff tiled the present suit on 
April 7,1920, in which he claimed, on the 
footing of a breach of contract by Govern¬ 
ment. Rs. 3,000 as damages, and Rs. 3,656 
as per particulars shown in para 5 of the 
plaint. 

The defence was that there was a 
breach on the part of the plaintiff, that 
the contract was rightly rescinded, that 
under clause 0) of condition III of the 
contract, the Government were entitled to 
retain the two instalments, one of which 
was paid in fact and the other became 
payable before the date of the suspension 
of the operation of the contract, and that 
the plaintiff was not entitled to any 
damages. 

The first question in the suit was whe¬ 
ther the plaintiff had broken the contract 
and whether the rescission of the contract 
by the Forest Department was justified 
On that point the learned Judge, after a 
consideration of the evidence, came to the 
conclusion that the plaintiff cut twenty- 
live trees, which were really reserved 
trees, and so far he committed a breach of 
the condition relating to the non-cutting 
of reserved trees. According to this find- 

ing, rescission of the contract by the 
Forest Department was justified. Fur¬ 
ther, the learned Judge came to the con- 

thfdeW? T th ® re3oission wa * justified, 
the defendant was entitled to retain the 

hS L r08Pe ° J t ° f fcW0 instalments, one 
p ? ,d ™ September 1918. and 
the other having become payable in De 
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decree, appealed ^ this 

the appeal that jL i Ia ®£ ln 8u PPort of 
« hoEV h h a fcVu be Court has erred 
Q m8 that the plaintiff committed a 


breach of the condition as to his abstain¬ 
ing from cutting reserved trees and that 
the defendant was entitled to rescind tho 
contract. The lower Court has based its 
conclusion upon two grounds, first, that 
the plaintiff or his servants and agents cut 
twenty-five reserved trees in violation of 
the conditions of the contract,and, second¬ 
ly, that the plaintifi committed a further 
breach of the conditions by his failure to 
pay the second instalment in time. 

As regards the second ground it does not 
appear to have been relied upon by the 
Divisional Forest Officer in his order, 
Ex.^43, nor by the Conservator of Forests 
in Lx. 57; and it appears to us that, having 
regard to the delay that had occurred in 
the commencement of the cutting opera¬ 
tions, for one reason or other, the delay 
in the payment of the second instalment 
by the plaintiff on the due date does not 
appear to be a sufficient ground for the 
rescission of the contract. In fact it is 
not the ground on which the contract was 
rescinded, so that it may be left out of 
account. 

The other ground for t he conclusion is 
that the plaintiff cut twenty-five trees in 
violation of the condition as to his abs¬ 
taining from cutting reserved trees under 
the contract. On that point the learned 
trial Judge has considered the oral evi¬ 
dence, and has relied principally upon the 
evidence of the Sub-Divisional Forest 
Officer, Ex 39, and the Range Forest 
Officer, Ex 59. We have heard the cri¬ 
ticism of this evidence, but we are unable 
to accept the view suggested on behalf 
of the appellant that it should not be re- 

tht ZT t 5 19 not . necessai T to examine 
this part of the case ln detail. The learn¬ 
ed Judge has dealt with it fully, and wo 
are in agreement with his conclusion that 

did S ontT d fc «® ° ase fchat fche P^intiff 

did cut twenty five reserved trees, con- 

Fary to the terms of the contract, and the 
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the condition under the terms of 
the contract, and Rs. 540 deposited by 
the plaintiff have been forfeited, 
and the stock lying on the land 
has been also forfeited. It is 
urged on behalf of the defendant that he 
is entitled to claim all this under clause 
(l) of condition III of the contract. 

On the other hand, on behalf of the 
plaintiff it is urged that the defendant 
would he entitled only to reasonable com¬ 
pensation, not exceeding the amount 
named in the contract, under S. 74 of the 
Indian Contract Act or to compensation 
for any damage which he has sustained 
through the non-fulfilment of the contract 
under S. 75. 

As against this it is urged that under 
S. 84 of the Indian Forests Act, in sjate 
of the provisions of S. 74 of the Indian 
Contract Act, the defendant is entitled to 
the full benefit of the provisions of clause 
(1) of paragraph III of the contract agreed 
to by the plaintiff under the contract. 

The first question, therefore, to he con¬ 
sidered is how far S. 84 is applicable to 
the case in determining the amount of 
compensation to ho awarded to the defen¬ 
dant for the breach on the part of the 
plaintiff. S. 81 of the Indian Forest* Act 
VII of 1878. as amended by Act I of 1918, 
is in these terms :— 

“ When any person, in accordance with 
any provision of this Act or in compliance 
with any rule made thereunder, binds 
himself by any bond or instrument to 
perform any duty or act or covenants by 
any bond or instrument that be, or that 
he and his servants and agents, will 
abstain from aDy act, the whole sum 
mentioned in such bond or instrument as 
the amount to be paid in case of a breach 
of the conditions thereof may, notwith¬ 
standing anything in S. 74 of the Indian 
Contract Act, 187'2, be recovered from him 
in case of such breach, as if it were an 
arrear of land-revenue.” 

The contract provides that the plaintiff 
and his servants and agents will abstain 
from cutting the reserved trees, and the 
penalty provided for a breach of this 
condition is Rs. 100. It is quite clear 
that to that provision in the contract 
S. 84 of the Indian Forests Act would 
apply. 

But it is further contended on behalf of 
the respondent that S. 84 of the Indian 
Forests Act really applies to the whole 
contract, and when the contract was 


rescinded on account of a breach of this 
condition, the penalty provided in clause 
(/) of paragraph III of the contract be¬ 
came recoverable under S. 84, in spite of 
the provisions of 8. 74 of the Indian Con¬ 
tract Act. 

Having regard to the terms of the con¬ 
tract. as also to the terms of S. 84 of the 
Indian Forests Act, we are unable to 
accept the contention that S. 84 applies 
to clause (/) in the contract, or applies 
generally to the determination of compen¬ 
sation to be awarded to a party rightly 
rescinding the contract as damages for 
non-fulfilment of the contract. The terms 
of 8. 84 of the Indian Forests Act are 
very specific, and there is clear provision 
for the application of this section in the 
terms of the contract itself. S. 84 applies 
to a particular penalty provided in the 
contract for a breach of the condition as 
to the contractor abstaining from any act; 
and it cannot he applied generally to all 
the consequences of a recission of the 
cmtract under the terms of the contract. 
We do not think that clause ( l ) can be 
read as mentioning the amount to be paid 
in case of a breach of a condition which 
requires the plaintiff and his servants and 
agents to abstain from any act. 

We have, therefore, to determine under 
S. 74 and S. 75 of the Indian Contract 
Act, as to what is the proper measure of 
compensation under the circumstances. It 
is conceded before us, and quite properly, 
by the learned Government Pleader on 
behalf of the respondent that the excep¬ 
tion to 8. 74 does not apply to this case. 

As to the compensation to be awarded 
under the circumstances of the case. it 
seems to us that the defendant is fairly 
entitled to the benefit of the deposit 
money Rs. 540. as also to the sum of 
Rs. 100 recovered as penalty under S. 84 
of the Indian Forests Act for breach of 
the condition as provided under the con¬ 
tract. The defendant is also entitled 
under the circumstances to retain the 
benefit of all the stock that was there at 
the date when the operation of the con¬ 
tract was suspended. 

The question as to whether the defen¬ 
dant is entitled to anv further comjiensft- 
tion is not easy, and the evidence m tne 

case does not afford any indication as to 
what it should be. Having regard to ® 
the circumstances of the case, we 1 
that it would be fair to allow the defendant 
to retain the amount of the first in 
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menfc paid in September 1918. We think, 
however, that the amount recovered in 
respect of the second instalment should be 
paid back to the plaintiff. 

Even apart from our determining the 
amount of compensation under Ss. 74 and 
75 of the Indian Contract Act, if we were 
to interpret clause (1) of paragraph III of 
the contract we are not sure that the 
amount recovered as land revenue in May 
1919 is amount paid within the meaning 
of that clause. That clause refers really 
to money which may have been paid to 
Government under the agreement, and not 
to money recovered as land revenue. 

However that may be, the basis of our 
decision is that S. 84 does not apply 
generally to all the consequences of a 
breach on the part of the plaintiff but 
only to a particular penalty provided for * 
breach of the condition as to the plaintiff 
performing any duty or act or abstaining 
from a particular act, and that we have to 
determine the compensation to be given 
to the defendant for non-fulfilment of this 
contract by the plaintiff. 

The result, therefore, is that we vary 
the decree of the lower Court by allowing 
to the plaintiff Rs. 1,331, with interest 
from the date of the recovery of this 
amount up to the date of payment at six 
per cent, in addition to the amount of 

Rs. 101-2-6 already awarded by the lower 
Court. 

. Having regard to all the circumstances 
including the fact that according to our 
view the recovery of the remaining instal¬ 
ments as arrears of land revenue under 
,8. 84 could not he justified, we direct that 
each party should bear its own costs 
throughout. 

Decree varied . 
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other evidence. But to rely entirely upon such 
admissions is highly dangerous, as collusion befc- 
wppn Imchanri and wife is Quite Possible. In 
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ween husband acid wife is quite 
each case the question will be whether all 
sonahle ground for suspicion is removed. Gene¬ 
rally sp-aking it is des ; ral>le to insist upon evid¬ 
ence corroborative of the admissions. 

Ji>. 23-2, C. 2 ; P. 233, C. 1.] 
fb) /tirorce Act (IV of 1809^ S. 11 — Adulterer's 
name not know*i—C *urt should not lightly excuse 
absen. c nf enquiry. 

Court should not lightly excuse a party from 
making any euquiry which he can reasonably be 
asked to make as to the adulterer. [!\ 2 4, C. 2.] 

(c) Divorce Act (/T '/ 1-C9) S. 15 —Civil P, C 
O. 5, /'. 17 — Personal service o f petition should be 
insist 'd on. 

Party should not do lightly excused from 
effecting personal servi c of-the petition, should 
circumstances render that course desirable in 
preference to the practice of service by registered 
pest [P. 2:14, C. 2.] 

(d) Evidence Act. S. 58— .Vo pleading put in — 
Secti n docs not apply. 

S. nS normally relates to agreed statements of 
facts made between both nurtics to savo time and 
oxpei>6o at a tr al. But where there is no agree¬ 
ment to admit facts, and no pleading has been 
put in by a party i; cannot he said any snob 
admission has been made ; n his pleading. 

. U\ 215,0. 2.] 

fc/ Evidence Act, S. -*>8 —Divorce cases — 
dne? not appUj. 

S. 5S has in general no application to divorce 
case# ' [P. 235, C. S.] 

I. J. Sopher —for Petitioner, 

No appearance for Respondent. 

Shah, Ag. C. J. When this matter 
came before us qn June 20 last, we direct¬ 
ed the District Court to record further 
evidence as to the alleged adultery, and to 
examine the petitioner. The District 
Court has recorded further evidence. The 
petitioner has l>een examined on oath now, 
and his son also has given evidence. The 
respondent, the wife of the petitioner, has 
not appeared at any stage of the proceed- 
!? 8S ‘ letters written by the wife to 
the petitioner are on the record. On the 
strength of the letters and the ovidence 
given by the petitioner and his son, the 
learned District J udge has expressed his 
pinion that the adultery of the respondent 

Vn 0t If p ? r *° n nofc known Proved. 
He held the letters written hv the res 
pendent to be conclusive. * 

i S D0W before U8 > and the 
hn? ^ plead m, f or the Petitioner supports 

neald P 6 re9 P°» d "* has not ap? 
peared. I n the evidence given bv tha 

had * be re3 P°^ent 

nlmSTn •a dulte r y ^ one person 

wa? ln 1922 : but there 

o further evidence about if Tx ft 

" U ° “■*> haUtuooiLS. 
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herself with four or five men before she 
left his house. That also is not supported 
by any evidence. It appears that she 
ultimately left her husband’s house in 
January 1923, and has not returned. 

The principal question in the case is 
whether the letters written by the wife 
are sufficient in the circumstances of this 
case to justify the finding of adultery on 
the part of the respondent with an 
unknown person. 

The learned pleader for the petitioner 
has informed us that he is not in a posi¬ 
tion now to prove the alleged adultery 
with the particular person named in the 
evidence in September 1922, as one of 
his two witnesses is dead, and the other is 
out of India. Nor is he in a position to 
establish his statement as to adulter)’ with 
four or five persons before she left Kirkee. 
We have, therefore, to decide the case on 
the basis of the alleged adultery of the 
respondent with an unknown person 
after she left her husband in the begin¬ 
ning of 1923. 

Before dealing with this question, I 
desire to refer to the necessity for great 
caution which has been recommended in 
the English cases on this point, to guard 
against the reasonable possibility of collu- 
between the husband and the wife. 

In the case of Robinson v. Robinson and 
Lane (1) the observations of Cockburn. C. 
J., who delivered the judgment of the full 
Court, at pages 393 and 394, are very 
important:— 

Now the evidence, as has been before 
observed, consists entirely of admissions 
made by the wife her?elf : and here a 
question presents itself, as to how far the 
admissions af a wife charged with adultery 
unsupported by any confirmatory proof, 
ean be acted upon as conclusive evidence 
on which to pronounce a divorce. 

"But as this Court is not a Court of 
ecclesiastical jurisdiction, nor hound in 
cases of divorce a vinculo by rules of mere¬ 
ly ecclesiastical authority, it is at liberty 
to act, and bound to act, on any evidence 
legally admissible, by which the fact of 
adultery is established ; and if therefore 
there is evidence, not open to exception, 
of admissions of adultery by the principal 
respondent, it would be the duty of the 
Court to act on such admissions, although 
there might be a total absenoe of all other 
evidence to support them. No doubt the 

(l) [1«5S] 1 S.W. & Tr. 362=27 L. J. Mat. 91= 
5 Jur. (N.S.) 392 


admissions of a wife, unsupported by cor¬ 
roborative proof, should be received with 
the utmost circumspection and caution • 
not only is the danger of collusion to be 
guarded against, but other sinister motives 
which might lead to the making of such 
admissions, if, though unsupported, they 
could effect their purpose, are sufficient to 
render it the duty of the Court to proceed 
with the utmost caution in giving effect to 
statements of this kind...” 

"Nevertheless, if after looking at the 
evidence with all the distrust and vigilance 
with which, as we have said, it ought to 
be regarded, the Court should come to the 
conclusion, first, that the evidence is trust¬ 
worthy : secondly, that it amounts to a 
clear, distinct, and unequivocal admission 
of adultery, we have no hesitation in 
saying that the Court ought to act upon 
such evidence, and afford to the injured 
party the redress sought for. The admis¬ 
sion of a party charged with a criminal or 
wrongful act, has at all times, and in all 
systems of jurisprudence, been considered 
as most cogent and conclusive proof; and 
if all doubt of its genuineness and sincerity 
be removed, we see no reason why such a 
confession should not, as against the 
party making it, have full effect given to 
it in cases like the present." 

In Williams v. Williams and Padfield, 
(2) with reference to the case, it is pointed 
out (p. 31);— 

"The case cited is an authority for the 
proposition that the Court may act on the 
admissions of the wife although they are 
not supported by any other evidence. But 
I entirely concur with the observations of 
the Lord Chief J ustice as to the great 
danger of relying entirely upon such 
admission. In each case the question will 
be whether all reasonable ground for sus¬ 
picion is removed." 

These observations of the Lord Chiw 
Justice have been referred to in A mold V. 
Arnold. (3) 

We have, therefore, to consider whether 
in this case all reasonable ground for sus¬ 
picion is removed. It is quite true that 
our attention has not l>een drawn to any 
case in which the adultery of a wife with 
an unknown person has been accepted »s a 
fact on the strength of the admissions ol 
the wife only. In the present caae,ho- 
ever, on a considera tion of *1* — . 

(2) [1865] L. R. 1 P. & D. 29=13 L. T. 610=31 

L. J. Mat. 8. 

(3) [1911] 38 Cal. 907=13 LC. 491. 
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circumstances, I have come to the con¬ 
clusion that all reasonable ground for 
suspicion is removed, and that there is no 
collusion between the husband and the 
Wlf @ . 

The parties were originally married in 
1902, and a decree for divorce was obtain¬ 
ed by the present petitioner on the ground 
of adultery of his wife with another person 
in 1918. The decree was made absolute 
in 1919. The parties re-married in Decem¬ 
ber 1920. 

According to the evidence of the peti¬ 
tioner and his son the conduct of the wife 
in September 1922 was apparently open 
to objection, and she ultimately left the 
house of the husband in the beginning of 
1923. Thereafter she wrote three letters, 
which are Exhibits 17, 18 and 19 in the 
case. In the first letter she says:— 

“ I wrote to you when leaving Pindi and 
told you that I had no intention of return¬ 
ing to you. 

You know bow utterly miserable I am 
with you, so I have placed a definite gulf 
between us by living with another man. 

I have no intention of ever returning to 
you. A divorce under the circumstances 
U your only sensible act and also kind." 

In other two letters she deliberately 
evaded giving any indication of her where¬ 
abouts, and practically confirmed what 
she had stated in the first letter, that she 
had been living with another man and 
had no intention of returning to the peti¬ 
tioner. I do not see any reason whatever 
in this case to suspect collusion. I have 
dealt with this case at some length in view 
of the difficulty which we have felt on 
account of there being no other corrobora¬ 
tive evidence of the admissions of the 
wife. But, having regard to ■ the circum¬ 
stances, as disclosed in the evidence, I see 
no reason to doubt the genuineness of the 
admission made by the wife, and in the 
words of Cockbum, C. J. it is our duty to 
act upon such admissions, although there 
might be a total absence of all other evi¬ 
dence to support them. 

The question whether in a given case 
the Court should consider the admissions 
of the wife as to adultery sufficient must 
necessarily depend upon the circumstances 
of that case. The fact that admissions 
are accepted as sufficient in one case can 
afford no reason whatever for accepting 
them in another case. The general con¬ 
siderations which would and should guide 
the Court are indicated in the judgment of 
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Cockburn, C. J. Subject to those considera¬ 
tions each case must be dealt with on its 
own facts and circumstances. 

I would, therefore, confirm this decree. 

I may add that after writing my judgment 
I have had the advantage of reading the 
judgment of my learned brother Marten 
and I desire to make it clear that in 
divorce cases great care and caution are 
necessary in dealing with the admissions 
of parties and it is only the exceptional 
circumstances of a given case that could 
justify the Court in acting upon the 
admissions of a party as to adultery 
without any corroboration. Generally 
speaking as a matter of prudence it is 
desirable to insist upon evidence corrobo¬ 
rative of the admissions. 

Marten, J.—This matrimonial case 
presents exceptional features. It is a 
husband’s petition founded on the alleged 
adultery of his wife with some person 
unknown. He has already been divorced 
from her once, viz. by a decree nisi 
passed by me on August 12, 1918, on the 
Original Side of this High Court, which 
decree was made absolute on March 3,1919. 
He, however, married her again on 
December 22,1920, at Poona. She left him 
from September 8, 1922, to October 7, 

1922. It would appear that her husband 
then thought he had cause to complain of 
her conduct with a Captain Chamberlain 
who had been living with them, but who, 
the petitioner states, has since gone to 
Australia. What exactly the petitioner 
alleges took place between captain Cham¬ 
berlain and the respondent is by no means 
clear on the evidence taken before the 
learned District Judge. But the petitioner 
deposes that he condoned “ the offence” 
with Captain Chamberlain, and it is clear 
from the evidence of his son that there 
were disputes between the husband and 
wife over the latter’s conduot with Captain 
Chamberlain. 

Shortly afterwards, viz., about January 

1923, the respondent left the petitioner 
again, and this time for good. She wrote 
to him in March 1928 from Rawalpindi 
stating, that she was nob returning to the 
petitioner. Then in May 1923 she wrote 
to »ay that she was living with another 
man and did not intend to return, and the 
letter ended : “ I have no intention of 
returning to you, a divorce under the 
circumstances^ is your only sensible aot 
and also kind." She then gave her address 
as o/o Miss Reynolds, Presidency General 


234 Bombay Mr. Over v. Mrs. 

Hospital, Calcutta. Accordingly the peti¬ 
tioner instructed his legal adviser to write 
to the respondent there asking for her 
address, and also the name and address 
of the man she was living with. Her 
reply to that letter was; “I have no 
intention of giving the name or any infor¬ 
mation concerning the man I have been 
living with. That is no concern of 
Mr. Over s. ’ At the same time she wrote 
to her husband : Your letter received. 

Ko wily tricks of yours to get the name of 
the man I ve lived with or the address by 
which you would find out will go down 
with me. I am not giving you any chance 
of getting damages, so you might as well 
give up the idea. I shall not write again 
and I tell you now finally that 1 am never 
coming hack to you. I don’t care to ask 
you for favours hut should certainly like 
you to divorce me to know that I was 
quite free from you.” 

Under those circumstances this present 
petition was filed under S. 10 of the Indian 
Divorce Act 1SR9 for a dissolution of the 
marriage of 1920 by reason of the wife’s 
adultery with an unknown man. The 
petition did not, as it ought to have done 
ask the Court to excuse the petitioner 
under S. 11 of the Act from making the 
alleged adulterer a co-respondent to the 
petition. This can l>e done under sub- 
S. (2) if the name of the alleged adulterer 
is unknown to the petitioner, although he 
has made duo efforts to discover it. In 
the present case the petitioner has made 
no efforts to discover the name of the 
adulterer heyond asking his wife for the 
name. Nor did he even know where his 
wife was hen living. Her address in the 
petition is given as “ do Miss La Franc, 
Presidency General Hospital, Calcutta,” 
but it does not appear why the name of 
Miss La Franc lias been substituted for 
the name of Miss Reynolds. Service of 
his petition appears to have been effected 
by registered post on the respondent “ do 
Miss La Franc,” but the postal packet has 
been returned “ Refused.” 

However, as the previous letters found 
the respondent, I am not prepared to say 
that this service by registered post should 
be rejected notwithstanding the difference 
in the names of the addressee. Nor, on 
the other hand, am I prepared to over¬ 
rule the discretion of the learned trial 
Judge in excusing, as I must assume he 
did, the absence of the name of the co¬ 
respondent under S. 11 of the Act. But I 
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may express the hope that this case will 
be looked upon as an exception and not as 
the rule, and that the learned District 
Judge will not lightly excuse a party from 1 
making any enquiry which he can reason-1 
ably he asked to make,nor if necessary from 
effecting personal service of the petition, 
should circumstances render that course 
desirable in preference to the practice, often 
prevailing in our Courts, of service byj 
registered post. 

Unfortunately this petition has been 
heard by two successive trial Judges, 
and this is not as satisfactory a 
mode of trial as, if the case had been heard 
throughout by one Judge. The peti¬ 
tion was originally decided by Mr. Water- 
field on affidavit evidence. This mode of 
trial we refused to accept in the present 
case and directed a remand. The oral 
evidence on the remand was taken by 
Mr. Wild. The letter from the District 
Judge giving his views on the evidence 
purports to come from Mr. Wild, hut is 
signed by Mr. Weston, the present Acting 
District Judge. I should however, infer 
that the opinion expressed is that of Mr. 
Wild and not of Mr. Weston. 

The learned trial Judges do not seem to 
have felt any difficulty in this case and to 
have considered that the wife’s letters 
were conclusive. It was indeed argued 
before us that, in a suit on a contract, the 
Court would normally grant a decree if 
the defendant had written a letter admit¬ 
ting the breach and the sum duo, and 
therefore a different standard ought not 
to l>e adopted in this undefended divorce 
case, having regard to the above letters. 
This argument seems to me to show a 
complete misapprehension of the duties of 
the Court in dealing with divorce cases. 
The Court is there dissolving a marriage 
solemnised between persons professing the 
Christian religion, and its duties are of a 
totally different character from those in 
suits connected with the sale and barter 
of goods. 

The sole jurisdiction of the District 
Court to dissolve Christian marriages is 
to he found in the Indian Divorce Act, 
1869, and it is incumbent on the Court 
strictly to follow the statutory directions 
therein given. The District Court has no 
inherent jurisdiction in this respect, and 
its predecessors did not even have the old 
ecclesiastical jurisdiction of divorce a 
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mensa el thoro which was conferred on the 
Supreme Court of Bombay by the Supreme 
Court Charter of 1823. I need not, how¬ 
ever, go into the history of the divorce 
jurisdiction in India and England, "hat 
is explained in Wilkinson v. Wilkinson (i). 
Turning then to the 1869 Act, S. 7 enacts: 
"Subject to the provisions contained in 
this Act, the High Courts and District 
Courts shall, in all suits and proceedings 
hereunder, act and give relief on principles 
and rules which, in the opinion of the 
said Courts, are as nearly as may he con¬ 
formable to the principles and rules 
on which the Court for Divorce and 
matrimonial Causes in England for the 
time being acts and gives relief," S. 12 
provides that “(Jpon any such petition 
for the dissolution of a marriage, the 
Court shall satisfy itself, so far as it 
reasonably can', not only as to the facts 
alleged, hut also whether or not the peti¬ 
tioner has been in any manner accessory 
to, or connivin ’at, the going through of 
the said form of marriage, or the adultery, 
and has condoned the same.” S. 13 
provides that “ In case the Ciurt, on the 
evidence in relation to any such petition, 
is satisfied that the petitioner’s case has 
not been proved, or i* not satisfied that 
the alleged adultery has been committed... 
then and in any of the said cases the Court 
shall dismiss the petition.” S. 14 provides 
in effect that it is only in case the Court 
is satisfied on the evidence that the case 
of the petitioner has been proved, and 
does not find any connivance or collusion 
that the Court is to pass a decree. No 
doubt S. 45 provides that ‘ Subject to the 
provisions herein contained, all proceed¬ 
ings under this A st between party and 
party shall be regulated by the Code of 
Civil Procedure:” But that provision, in 
my opinion, does not override the express 
directions in 3s. 7, 12, 13 and 14 to which 
I have already alluded. 

Some reference was made, during the 
coarse of the case, to S. 58 of tho Indian 
Evidence Act, and it was suggested that 
this section would render the letters of 
the respondent sufficient evidence, or as 
the trial judgment describes them, conclu¬ 
sive. That section runs: “No fact need 
be proved in any proceeding which the 
parties thereto or their agents agree to 
admit at the hearing, or which, before the 
hearing, they agree to admi t by any 

_ (4) 1923 Bom. 821=t7 Bon. *48 =25 Bom. 
• L. B. 945. 
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writing under their hands, or which by 
any rule or pleading in force at the tune 
they are deemed to have admitted by their 
pleadings: Provided that the Court may, 
in its discretion, require the facts admitted 
to he proved otherwise than by such 

admissions.” , 

That section normally relates to agreed 
statements of facts made between both 
parties to save time and expense at a trial. 
But on the facts here there is no agree¬ 
ment to admit facts. Further, as no 
pleading has been put in by the respon- 
dant, it cannot lie said she has made any 
such admission in her pleading. 

Moreover, in my opinion, this section 
has in general no application to divorce 
cases. I have never yet heard it even 
suggested that an English Divorce Judge 
would grant a divorce merely on an agreed 
admission of misconduct l>y the parties or 
their attorneys. If any such attempt was 
made, it would in all probability result in 
the suit being dismissed for collusion. 

But in fact this section is controlled by 
S. 2 of the Indian Evidence Act, which 
provides that “nothing herein contained 
shall be deemed to affect any provision 
of any Statute. Act or Regulation in 
force in any part of British India and 
not hereby expressly repealed." Now 
the Indian Evidence Act was passed 
in 1872, and consequently the Indian 
Divorce Act, which was passed in 1S69, 

was already in force at the date of the 
% 

Evidence Act. Consequently the express 
provisions laid down in Ss. 7, 12, 13 and 
14 of tlio Indian Divorce Act as to the 
requisites for a decree for divorce cannot, 

I think, he overridden by any such section 
as 5S. On the other hand, I think these 
lettors are clearly admissible in evidence 
as admissions within the meaning of Ss. 
17, IB and 21 of tho Indian Evidence Act. 
See aho Rutherford \\ Richardson (5). 
But although a document may he admis¬ 
sible in evidence, the weight to be attach¬ 
ed to it is quite another matter, and that 
is the real point of difliculty hero. 

The ovidonce before us in support of the 
petition particularly rests on three main 
points, viz., (1) the alleged worthless 
character of the respondent and her past 
immorality ; (2) her desertion of her hus¬ 
band and family ; and (3) the letters 
written by her after her last dosertioi\, 
There is no corroborative evidenoe of thd 
wife’s statement that she is living in adul- 

15) [1928]A.0. l. ~ 
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tery with another man. Captain Chamber- 
lain is alleged in the petition to have gone 
to Australia. No other man’s name is 
even suggested by the petitioner. Beyond 
her own letters there is nothing to show 
even where she is living nor whether alone 
or with any man. The case, therefore, is 
a very exceptional one in vhich to grant a 
decree and demands the greatest care and 
caution in approaching it. 

The general rule of practice adopted in 
the English Divorce Court is thus stated 
in Halsbury, Yol. XVI, p. 478, Art. 981 : 

The evidence of the husband or the wife 
alone must be corroborated, either by a 
witness, or at least by strong surrounding 
circumstances ; especially (the presence of 
witnesses notwithstanding) where a res¬ 
pondent has made admissions, or a confes¬ 
sion ; and even where a co-respondent has 
also confessed, a decree will be granted 
only if the Court is satisfied that there is 
no ground for suspicion." 

No doubt in Robinson v. Robinson and 
Lane, (1) it was laid down that a decree 
can be granted on the mere confession of a 
wife. But it is to be observed that in that 
case, although the wife’s diary was alleged 
to admit misconduct, the Court was not 
satisfied that it did, and so the petition 
was in fact dismissed. So in one sense the 
judgment was obiter. Further, that case 
was decided as long ago as 1S59 when the 
divorce jurisdiction of the Court had only 
been in force for some two years, viz., 
since the Matrimonial Causes Act 1857. 
The Court had, therefore, little or no ex¬ 
perience of such cases to go on. As already 
stated. I think that such a confession is 
admissible in evidence, and I agree that 
there is no rule of law which absolutely 
precludes the Court from acting upon it. 
But as a rule of prudence the practice of 
the Divorce Courts has been in general not 
to act upon such confessions, unless corro¬ 
borated. 

The pleader for the petitioner was unable 
to assist us by reference to any au‘hority, 
and I think that all the cases cited came 
from the Bench. The nearest case I have 
been able to find is Getty v Getty (6). The 
head-note there rather states the effect of 
the decision than what the learned Judge 
actually said, but it runs as follows :— 

“ Although it is the general practice in 
matrim'.i : >1 cases not to act and grant 
relief m uncorroborated confessions of 
adult* -n . . here is no absolute rule of prac- 
(6) f \ r K l ?. S3-*— 76 L.J.P. l. r >s—Oft L.T. GO. 


tice and no rule of law precluding the 
Court from acting upon such uncorroborat¬ 
ed evidence. The true test seems to be 
whether the Court is satisfied from the 
surrounding circumstances in any particu¬ 
lar and exceptional case that the confes¬ 
sion is true. If so satisfied, it is open to 
the Court to grant relief, notwithstanding 
the absence of independent corroborative 
testimony." 

Thao was a very peculiar case, in which 
the husband and wife had been separated 
for several years. Subsequently the wife 
became a Christian Scientist, and in conse¬ 
quence she admitted that she had been 
unfaithful to her husband some nineteen 
years previously but she refused to give 
the name of the man nor any particulars 
about the alleged adultery. She, however, 
made certain statements to her solicitor 
Mr. Lupton, who was called by the peti¬ 
tioner at the trial and who was compelled 
by the Judge to answer certain questions 
as to whether she had admitted the adul¬ 
tery to him and what her reason was for 
refusing to give the name of the man. The 
learned Judge said that the solicitor’s 
statement seemed to him very strong cor¬ 
roboration of the confession, and he pro¬ 
ceeded (p 338) :— 

“ If Mr. Charles Lupton had not been 
called, I should have found myself with 
only the confession of the respondent, 
written more than two years ago and not 
since repeated, unless as implied by her 
saying in effect that the money due to her 
by the terms of the marriage settlement 
was not any longer her money. If it had 
not been for the evidence of Mr. Charles 
Lupton, I should have felt very great 
difficulty in acting upon the respondent’s 
confession ; hut, having heard his evi¬ 
dence, I am of opinion that all doubt of its 
genuineness and sincerity has been re¬ 
moved, and that the respondent so dealt 
with her solicitor as to shew that this 
was not an untrue confession, but that 
out of mercy towards, or through fear of 
the result to the man, she was not going, 
to use a colloquial expression, to give him 
away. Having now, as I say, sufficient 
evidence before me to remove from my 
mind all reasonable ground for suspicion, 
I am satisfied that the wife's confession 
was true, having been confirmed long after¬ 
wards to her own solicitor, when she told 
him in effect that the adultery was com¬ 
mitted shortly after she arrived in Eng¬ 
land, that it was not continued, but that 
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oat of fear for the consequence to the man 
she did not wish to disolose his name"' 

In the present case we have no such 
corroborative evidence as the learned Judge 
had in that case. We have, however a 
reason for the respondent wishing to shield 
the man, viz., that he should not be expos¬ 
ed to a claim for damages. In the pre¬ 
vious petition in 1918, there had been a 
claim for Ks. 10,000 damages against the 
then co-respondent Lieut. Hunt, though 
in fact I awarded no damages at the trial. 

The only case referred to by the pleader 
for the petitioner was an unreported case 
decided by me in which, according to him, 
I had granted a divorce on merely a letter 
written by a wife who had left her hus¬ 
band. It is curious that the pleader 
should know of this unreported case al¬ 
though he was unable to refer the Court 
to the ordinary authorities on the subject. 
But if it is thought by the Bar at Poona 
or elsewhere that this High Court will 
normally grant divorces on suitable letters 
written by a wife, they may take it that 
this is an entire misapprehension on their 
part, and that neither in the case alluded 
to nor in the present case is it to be taken 
that this Court intends to lay down any 
such practice. This illustrates the diffi¬ 
culty of giving the benefit of the doubt to 
a petitioner in a case near the line, for 


came back he would always throw the 
past in her face. Subsequently she left 
him altogether and wrote a letter, some¬ 
what similar to the one we have in the 
present case, intimating that she was 
living with another man although she did 
not actually mention his name. In that 
case the private was made a co-respon¬ 
dent but neither he nor the wife entered 
an appearance. The petitioner appeared 
in person and I cross-questioned him at 
considerable length. My notes of evidence 
have recalled this witness to my recollec¬ 
tion. I rom^mber that he gave hi9 ans¬ 
wers as an English soldier should, direct 
and to the piont, and I was completely 
satisfied that what he told me was true. 
That being so, I held that there was no 
rule of law which absolutely prevented me 
from accepting his evidence corroborated 
as it was by the letters of the wife, and 
that though I thought the case was near 
the line, I ought to grant him a decree. 

The decision I gave iD that case can, if 
necessary, be supported by Williams v. 
Williams and Pad field (2). There the 
wife when challenged with adultery con¬ 
fessed it on the spot to the mother of the 
correspondent. So there was this additional 
circumstance, besides, the letters which 
were afterwards written by her. More¬ 
over, this additional circumstance, if be¬ 


somebody else may use it as a starting 
point for some, even more doubtful case, or 
else try to induce some other Judge to 
think that a definite rule of practice has 
been laid down. 

The petitioner’s pleader did not have 
the file produced from the Original Side as 
he might have done, and so ray learned 
brothers have not seen the particulars of 
that case. But I have since seen the file, 
and my notes of evidence and judgment, 
and the real circumstances are as follows. 
The suit was that of Mitchell v. Mitchell, 
No. 3444 of 1919. There the husband 
was an English soldier who had gone to 
fight first in Mesopotamia and then on the 
Indian frontier, but on returning home 
found his wife's manner completely chang¬ 
ed. _ On his return from the frontier she 
denied him marital access, and subsequent¬ 
ly she admitted to her husband that she 
had committed adultery with a private in 
another regiment. The husband was 
gortly afterwards transferred to Bombay. 
He asked his wife to go there, and said he 
Was prepared to condone her past offence. 
She, however, declined saying that- if she 


lieved, tends to negative the risk of collu¬ 
sion which is a serious one in many 
undefended divorce cases. 

If in the present case there was any 
corroborative evidence by the husband, 
e. g., if the respondent while living with 
her husband had been challenged by him 
with her oonduot and had confessed 
adultery with a particular man with whom 
it afterwards appeared she h »d gone away 
the case would be quite different. The 
difficulty in the present oase is, as I have 
said, that we have merely her letters to 
go on as to her adultery with some 
unknown man. 

There are certain passages in the evi¬ 
dence taken on remand whioh would tend 
to suggest that the lady had committed 
adultery with Captain Chamberlain and 
with several other persons. The petitioner 
there stated:— 

In 1922 Oapt, Ohamberlaim cams to 
stay with us. I had reason to complain 
of his.behaviour with respondent. While 
I was away from Kirkee I received a 
letter in September 1922 from respondent 
saying that she was leaving me and 
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not returning. I returned to Kirkee and 
she came hack. I thus condoned the 
offence with Capt. Chamberlain. 1 tried 
to reform respondent: hut in January 1923 
she again left me and took my daughter. 
Before she left I had suspicions that she 
was corresponding with Capt. Chamber - 
lain, and I heard that he had given her 
Rs. 6,000 to enable her to rejoin him.’’ 

Then later on lie stated :— 

“She has misconducted herself with 
four or live men. 1 have heard that she 
is now married.” 

In my opinion the learned trial Judge 
ought never to have allowed loose state¬ 
ments like these to appear on the deposi¬ 
tions. When we asked the pleader what 
“offence* Captain Chamberlain was alleged 
to lie guilty of he replied misbehaviour, 
and when we asked what the misbehavi¬ 
our consisted of h? practically was unable 
to answer. Similarly, when the pleader 
was asked how did the witness know that 
the respondent had misconducted herself 
with four or five men he could only ans¬ 
wer that it was merely hearsay, and what 
the witness meant by saying I have 
heard that she is now married” is left in 
complete obscurity. I think the Judge 
should have at once asked the witness 
what he meant by these statements, and 
what were his means of knowledge. The 
Judge would then have been able to decide 
how far the witness was speaking from his 
personal knowledge and how far he was 
merely repeating hearsay which of course 
is not evidence. We did give the pleader 
an opportunity of considering whether he 
was in a position to prove adultery against 
Capt. Chamberlain or anybody else, be¬ 
cause if so the subsequent desertion by 
the wife might revive the adultery not¬ 
withstanding its condonation: .See 

Copsey v. Copsey (7).] But, having'regard 
to Ss. 22 and 10 of the 1869 Act and to 
the necessity in general for the desertion 
to be for a period of two years or upwards 
in order to constitute a matrimonial 
offence on which certain decrees could he 
obtained, it may be that this suit would 
be premature if it was founded on that 
ground, inasmuch as a period of two years 
has not expired in the present case. 

Wo are accordingly left to decide this 
case on the record in its present state 
which to me is far from satisfactory. But 

i my learned brothers are satisfied on the 

O (7) (H151P. 94= 4 L.J.P. 4U=20 T.L.R. 728= 

+ U1 L. '. 863. 
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evidence that the confession of the wife is 
true, and under the circumstances I do 
not think I ought to differ from them. 
My mind has fluctuated a good deal 
during the course of the case, but one 
statement in the respondent’s last letter to 
her husband is 1 think just sufficient to 
turn the scale in favour of the peti¬ 
tioner. I refer to the letter in which 
she alludes to the wily tricks of 
her husband, and states she is not going 
to give him any chance of getting dama¬ 
ges. 1 have already stated in the previous 
divorce case in which Lieut. Hunt was 
a co-respondent, the present petitioner 
had claimed Rs. 10,000 damages. So al¬ 
though I did not award any damages to 
the petitioner, that claim may have caus¬ 
ed annoyance to the guilty parties at the 
time. The wife would doubtless recollect 
this, and I think it unlikely that she 
would write to her husband in this way on 
the subject of damages, if in fact there 
was no man against whom a claim could 
be made. On looking at the former peti¬ 
tion I see that the wife was there describ¬ 
ed as “ until recently a Nursing Sister in 
Military service now discharged.” The 
co-respondent Lieut. Hunt was described 
as “ in the service of East African Rail¬ 
way, now on leave.” On looking at my 
notes of evidence, which I have thought it 
permissible to do under the peculiar cir¬ 
cumstances of this case, I find that the 
parties were first married as long ago as 
1902, and that their matrimonial troubles 
first began during the war when without 
the knowledge of her husband the wife 
joined up as a military nurse and subse¬ 
quently went to East Africa. That affords 
some explanation of the origin of the 
trouble which she has caused to her hus¬ 
band who appears to have been most con¬ 
siderate to her throughout. It may also 
explain why sne gave an address by re¬ 
ference to a hospital at Calcurta. It is not 
however, suggested that she has since had 
anything more to do with Lieut. Hunt. 

Under all the circumstances then of this 
exceptional case, I agree with my Lord 
the Chief Justice in thinking that the 
decree nisi may be confirmed. 

But I wish to add this. I am much struck 
with the difference in the way in which 
divorce work is done in the District Courts 
as compared with the normal criminal and 
civil work. In the latter, and particularly 
in the criminal work, we usually get every 
assistance. If, for instance, a enmina 
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case depended on an accomplice’s evidence 
then the trial Judge would be sure to deal 
carefully with the question whether there 
was any corroborative evidence. In prac¬ 
tice the confession of a guilty party in a 
divorce case ought to ho treated on some¬ 
what similar lines of caution to those of an 
accomplice's evidence in a criminal case. 
And yet in the present case it was accep¬ 
ted almost as a matter of course. If this 
was the only instance of the kind, I would 
have regarded it as an exception. But in 
Wilkinson v. Wilkinson (4) and again in 
Hen-son v. Hen son (R) this Court has had 
to comment adversely on the loose way in 
which divorce cases arc at present con¬ 
ducted in the trial Courts. If it is once 
realised that an er-pnrte case is sometimes 
the most difficult of all cases to decide be¬ 
cause there is no counsel for the respon¬ 
dent to point out the deficiencies in the 
petitioner's case, and consequently it is 
left to the Court for itself to detect them. 
I feel sure that no cause will be given to 
us in the future for making adverse com¬ 
ments such as those which I have thought 
it my duty to make in the present case. 
The ideal which all we Judges, who have 
to exercise this difficult jurisdiction of 
Divorce, should I think aim at, is well ex¬ 
pressed by Lord Sumner in Russel v. Rus¬ 
sell (9), where he says (p. 736) :— 

The question cannot have been entirely 
absent in litigation until the last three or 
four years, and we know that in that p e 
nod at any rate many decrees have been 
granted after and in consequence of the 
admission of a husband's evidence, which 
if applicable, this rule would have exclud¬ 
ed. It is no answer to say that a hus¬ 
band’s evidence of non-access has only 
been admitted to save expense and time. 
That is not the way in which matrimonial 
jurisdiction is or ought to be exercised. 
Decrees of dissolution of marriage are to be 
made only upon strict proof. Consent to a 
decree, direct or indirect, is inadmissible,nor 
is there any one present to make admis¬ 
sions, if thP suit is undefended. In 
such oases, the Judge must and I doubt not 
does, watch vigilantly to see that the 
evidence on which he acts is such onlv as 

“H? 8 * tor . ece , iv e. and the rule in 
Ooodrtght * case (10), if it applies at all 

18 a Setting one w hioh could hardly be 
e mWea. The fact y., t botK 

(10) (1777) V Oowp. 591. 
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equally anxious to get a divorce is i>re' 
cisely a reason why the Judge should be 
absolutely strict as to proof. No consi¬ 
deration of saving time and trouble can be 
a legitimate ground for admitting illegiti¬ 
mate evidence/* 

Fawcett, J.—I concur with the judg¬ 
ment of the learned Chief Justice. 

In my opinion the circumstances in the 
present case justify the Cmrt in acting 
on the respondent's admission of adultery 
with an unknown mm though there is no 
corroborative evidence on the point. I 
think that the Cmrt can safelv act on the 
respondent’* admission as the real truth, 
and that all reasonable ground for suspi¬ 
cion of collusion is removed by the tone 
of the respondent’s letters, her evident 
desire to shield the adulterer, and the 
history of her past conduct and relations 
with the petitioner as disclosed in the evi¬ 
dence (omitting what my learned 
brother Marten has pointed out to have 
been improperly allowed on the record). 

At the same time, I agree that this is 
an exceptional case, and that the Courts 
should not, as a matter of prudence, ordi¬ 
narily act on such confessions, without 
some corroborative evidence. 
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Shah, Ag., C. J. and Kincaid, J, 
Rai Nut j an Beg >m~ Appellant. 


v. 


Hansraj Jethumal and Co.— Respondents 
Second Appeal No. 608 of 1923, Deoided 
on 19th September 1924, from the deci¬ 
sion of Asst. J. Poona in App. No. 160 of 
1922* 

Cun' P. 0., O. 81, fl u— Money decree under a 
different mortgage—Rule does n< t apph/. 

When there aro simultaneous and different 
mortgages which could mi8ona .lv be treated as 
constituting one tr.nsiction the Court would be 
slow to allow the plaintiffs to resort to a devioe 

it h il C th«’°K ld ! na / bl6 | them t0 do 80m8tl »ing whioh 
it is the object of r ile 14 to proven!. But where 

the transactions are distinot and independent it 

matt . er ’* <plaintiffs seek toenfcroo 
the deerie against the mortgaged property so Iona 
ns the claim in respect of which they haveobtain- 
ed n deoree is not a olaim under the particular 
mortgage. Whethe the olai n arses under an- 
not LT * 1186 °i « a si,n P le money olaim can. 
RulJu “ ny dl ' fereno ° 10 application 5f 

RU .d G Desai for Appellant. ^ ° ^ 

iu\ G A arp Z re r i0T Respondents, 
ohah, Ag. C. J.—These appeals raise 

u. 34, B. 14 The plaintiffs obtained a mor t 
gage m respeot of two houses Nos 624&nd 
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848 on July 1, 1914, from the defendants. 
There was a second mortgage in respect 
of the same houses in favour of the plain¬ 
tiffs with which we are not directly con¬ 
cerned. On October 15, 1915, there was 
another mortgage in favour of the plain¬ 
tiffs in respect of house No. 780 by the 
same parties. In 1917 about the same 
time the plaintiff filed two suits to recover 
rents duo in respect of the mortgaged 
properties and for possession thereof. The 
rent was apparently due under rent-notes 
under which the mortgagors continued in 
possession as tenants of the mortgagees. 
In each suit they obtained a decree for 
possession as also for the rent claimed. 
Thus, on April 16, 1919, the plaintiffs 
had two decrees in their favour in respect 
of claims arising under these two distinct 
mortgages. They then applied to bring 
the property, mortgaged under the mort¬ 
gage of October 15, 1915, to sale in exe¬ 
cution of the decree passed in respect of 
the claim arising under the mortgage of 
July 1, 1914, and they applied for sale 
of the property mortgaged under the 
mortgage of July 1, 1914. in execution of 
the decree obtained by them in respect 
of the claim under the mortgage of 1915. 
The question that arose was whether in 
virtue of the provisions of rule 14 they 
could bring tho mortgaged property to 
sale otherwise than by instituting a suit 
for sale in enforcement of tho mortgage. 
The lower appellate Court has held that 
under rule 14 the plaintiffs were prevent¬ 
ed from bringing the mortgaged property 
to sale otherwise than by instituting a 
suit in execution of the decree obtained 
by them for the payment of money in 
satisfaction of tho claim arising under 
that particular mortgage. The plaintiffs’ 
position was that they sought to bring 
the property to sale in execution of the 
decree for the payment of money in 
satisfaction of the claim arising not under 
that particular mortgage but under the 
other mortgage. 

Defendant No. 2 has appealed to this 
Court from the orders passed by the lower 
appellate Court disallowing her conten¬ 
tion ; and in support of the appeals it is 
urged that both these mortgages should 
be taken really as practically one transac¬ 
tion constituting the mortgage within the 
meaning of rule 14, that both the claims 
should be treated really as arising under 
two mortgages, that quite apart from the 
circumstances whether the claim arises 


under one mortgage or the other within 
the meaning of rule 14 the plaintiff really 
seeks to bring to sale the property mort¬ 
gaged in execution of decrees in respect 
of claims arising under the mort¬ 
gages taking both the mortgages to¬ 
gether. On the other hand it is urged 
that these two are distinct transactions 
and that as the legislature has expressly 
limited the scope of rule 14 to claims 
arising under the mortgage, there is no 
reason why the plaintiff should not be 
allowed to proceed in execution against 
the mortgaged property if he seeks to 
execute a decree which has been obtained 
not in respect of a claim arising under the 
mortgage but otherwise. Speaking for my¬ 
self, I do not think that the point is entire¬ 
ly free from difficulty, and it may be that 
where there are simultaneous and different 
mortgages which could reasonably be 
treated as constituting one transaction the 
Court would be slow to allow the plaintiffs 
to resort to a device which would enable 
them to do something which it is the 
object of rule 14 to prevent. But in the 
present case, I do not think that having 
regard to the wording of the rule the 
words ‘ the mortgage’ could be read as 
applicable to both tho mortgages. The 
transactions were quite distinct and inde¬ 
pendent ; and it does not matter if the^ 
plaintiffs seek to enforce tho decree against 
the mortgaged property so long as the 
claim in respect of which they have | 
obtained a decree is not a claim under the 
particular mortgage. Whether the claim 
arises under another mortgage or is a 
simple money claim cannot make any 
difference to the application of rule 14. 
The wording of rule 14 is not the same as 
that of the repealed S. 99 of the Transfer 
of Property Act. Its scope is restricted 
to the case of a decree for the payment 
of money in satisfaction of a claim arising 
under tho mortgage. I think that to read 
‘ mortgage’ in the singular as including 
' mortgages’ in tho plural with reference 
to mortgages which are independent and 
cannot bo rightly treated as forming one 
transaction of mortgage would involve a 
a repugnancy in the subject and context. 
Having regard to the fact that the two 
mortgages here are quite independent, I 
am satisfied that the view taken by the 
lower appeUate Court is right. We, there¬ 
fore. dismiss both the appeals with costs. 

Kincaid, J.— I agree. 

Appeals rejected 
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Full Bench 

Macleod, C. J. Pratt and Crdatp, JJ- 
Amarsangji Dungarji Jhala Defen- 
dant—AppeUant. 


v. 

Deepsangji Ravabhai Jhala — Plain¬ 
tiff—Respondent. 

Appeal from order No. 56 of 1923, 
Decided on 11th December, 1924, from 
the Order of the Sub. J., Ahmedabad in 
Appeal No. 404 of 1921. 

• (a) Civil C., S. ICC—( warot Talhldar’s Ait 
(Bom. Ait VIof 1883) S. U'r-Sccpe .— LG Bern. 408 
ottr-rulcd. 

> e se ord appeal lies to the High Court from a 
decision of the Dt. Judge urder S. V'» <f the Act. 
16 Bom. 408 Over-ruled. [T *241 C 2 P;2*2 C 1] 

(b) Civil P. (\. S. 11 —Gujarat Taluldar.<* At t 
(Bwibv/ Act VI of IS-8) S. 10 —Xo its judicata 
applies. 

The decision of the District Court under S. 1G 
of the Act does not bar a regular suit on the 
principle cf res judicata. SO Bom. 220 Approved. 

[P 242 C 2 P 24* C 1] 

H. V. Divatia —for Appellant. 

O. S. Rao and .V. K. Thakore —for 
Respondent. 


Macleod C. J.—The plaintiffs sned 
for a declaration that the decision in t.he 
Suit No. 2 of 1913 before the Talukdari 
Settlement Officer, in appeal No. 541 of 
1916 of the District Court and second 
appeal No. 919 of 1919 in the High Court, 
was without jurisdiction, null and void, 
and not binding on the plaintiffs. That 
the plaintiffs owned one-thirty-sixths in 
Tajabhai Surasanji's property in Jalia 
village and that they were entitled to have 
the shares separated. The defendants 
pleaded that the suit was barred on the 
principle of res judicata owing to the pro¬ 
ceedings before the Talukdau Settlement 

, Th . e trial Court held that the 
piaintiQs suit was barred by res judicata 
and dismissed it. On appeal the First 
Class Subordinate Judge with appellate 
powers reversed the decision of the trial 

sTf th° n -Jt of Cicala and 

iTistls baCk [0r ^ on the re “» ln - 

to D t 8 ^" w -‘k ^ os - 1 40 12 “malod 
to IQ m Court. Defendants Noq. 1 

to eT», e , t r ^H Cation No - 2 o{ 191 9 

s 11 of it r • Set J 1 r ent 0fr,cer - 

part til Rn !, GaJaratTaIukdar8 ’ A*. 
S2S? Sf £T rate , P° 9ae8 «o° of their 

•hares m the viuage of Jalia, a Talukdari 

W25/B 31 & i 9 


village, as recorded in the settlement 
register prepared under S. 5 of the Act, 
The present plaintiff and others disputed 
their title to the share claimed by them. 
The Talukdari Settlement Officer held the 
applicants to be entitled to the share 
specified in the settlement register as 
claimed by them. On appeal to the 
district Judge, under S. 16 of the Act, the 
decision of the Talukdari Settlement 
Officer was confirmed. A second appeal 
jSo. 919 of 1919 was filed in the High 
Court but was dismissed under Order 
XLI, rule 11. As the plaintiffs now ask 
for a declaration that the decision in that 
second appeal was without jurisdiction it 
is necessary for us to consider whether an 
appeal lies to the High Court from a deci¬ 
sion of the District Judge under S. 16 of 
the Act. 

In Tams'}>iQ Devahliai v. Goyabhax 
Kikabhai (1) it was. held that the decision 
of the District Court on appeal from the 
Talukdari Settlement Officer was subject 
to a second ap| eal to the High Court 
Sargent, C. J. said (p. 413). "We think 
that the effect of the concluding words of 
S. 16 of Act VI of 1868 is to give the 
decision of the District Court on appeal 
from the Talukdari Officer the same char¬ 
acter in all respects as a decree from an 
ordinary suit ■ before a subordinate officer, 
and that, therefore, like all such decrees, 
such decision is subject to second appeal 
to this Court. This view is assisted by 
the concluding words of S. 21, which 
shows that they must, if possible, be con¬ 
strued so as not to affect the High Court’s 
jurisdiction.’’ With the greatest respect 
we cannot agree. The High Court has 
jurisdiction to hear second appeals by 
virtue of the provisions of S. 100 of the 
Civil Procedure Code, which enacts that 
save when otherwise expressly provided in 
the body of the Code or by any other law 
for the time being in force an appeal shall 
lie to the High Court from every decree 
passed in appeal by any Court subordinate 
to a High Court on any of the grounds 
therein mentioned. Under S. 99 an ap- 
peal shall lie from every decree passed by 
any Court exercising original jurisdiction 
to the Court authorised to hear appeals 
from the decisions of such Court. The 
Talukdari Settlement Officer is not a Court 
exercising original jurisdiction, and it 
cannot he said that because S. 16 of the 
Act gives a right of appeal to the TtietriM 

U) [1891] 16 Bom. 408,' ~" - 
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Judge t'roia his decision, that decision is a 
decree within the definition in S. 2 (2) 
of tiie Civil Procedure Code. The District 
Court hears the appeal as if it were an 
appeal from a decree of a Court from 
whose decision the District Court is 
authorised to hear appeals, but that is a 
specific right of appeal based on an an¬ 
alogy, and the analogy cannot be extend¬ 
ed further so as to entitle a dissatisfied 
party to take a second appeal to the High 
Court. 

In Harr v. Secretary of State for 
India (2) it was held that the appellate 
jurisdiction oould only come into play 
where there had been a decision of a 
Court, and that although a right of ap¬ 
peal to the High Court was given by S. 48 
(II) of the City of Bombay Improvement 
Trusts Act from a decision of the Tribunal 
of Appeal if the President granted a cer¬ 
tificate. the appeal was not competent 
because the local legislature had no power 
to control or affect by these Acts the 
jurisdiction or procedure of the High 
Court. Again, under S. 54 of the Land 
Acquisition Act I of 1894, an appeal lies 
to the High Court from the award of the 
Court in any proceedings under the Act, 
subject to the provisions of the Code of 
Civil Procedure applicable to apj>eal 
from original decrees. For many years 
appeals were admitted by the Judicial 
Committee of the Privy Council from ap¬ 
pellate decisions of the High Court under 
that section, but in Rangoon Botatoung 
Company v. Collector, Rangoon (3) it was 
decided that such an appeal was not com¬ 
petent. Lord Macnaghten said (p. 839) : 

' That section seems to carry the appel¬ 
lants no further. It only applies to pro¬ 
ceedings in the course of an appeal to the 
High Court. Its force is exhausted when 
the appeal to the High Court is heard, i 
Their Lordships cannot accept the argu¬ 
ment or suggestion that when once the 
claimant is admitted to the High Court 
he has all the rights of an ordinary suitor, 
including the right to carry an award 
made in an arbitration as to the value of 
land taken for public purposes up to this 
Board as if it were a decree of the High 
Court made in course of its ordinary juris- 
JV) flOOS] v7 Bom. 424, 5 Bom. L. R. 431. 

(3) (1012[ 40 Cal. 21 = 30 I.A. 107=10 CAV.N. 

0G1 = 12 M.L.T. 105=10 C.L..1. 245=23 M. 

\. t. 270=14 Bom. T.R. (r 33=10 A.L.J. 271 

=5 Bur. L.T. 205=0 L.P.R. 150 = 16 I.C. 

168= (1912) M.W.N. 781 (P.C. 


diction." This decision is directly in 
point and we must hold that the deoisica 
in Jamsang Devabhai \ .Goyabhai Kikabhai 
(l) cannot be supported. 

Whether the decision of the District 
Court under S. 16 of the Act or the deci¬ 
sion of the High Court, assuming a second 
appeal lies, bars a regular suit on the prin¬ 
ciple of res judicata was considered in 
Malubhai v. Sursangji (4). 

The facts were similar to those in the 
case before us. 

There had been an original application 
to the Talukdari Settlement Officer under 
S. 11 of the Act. From his decision an 
appeal was preferred under 8. 16 to the 
District Court and from that decree there 
was an appeal to the High Court. 

The question of the competency of the 
High Court to hear that appeal was con¬ 
sidered as concluded by the decision in 
Jamsang Devabhai v. Goyabhai Kikabhai 
(l). The plaintiffs then filed a suit to 
obtain the final decree of a Court of com¬ 
petent jurisdiction declaring them to be 
entitled to a share of a talukuari estate. 
It was contended that the decision in the 
previous proceedings constituted res judi¬ 
cata at any rate so far as concerned the 
present litigants who were parties to 
those proceedings. Jenkins, C. J. said (p. 
224) ; “ The law of res judicata is to be 

found in S. 13 of the Civil Procedure 
Code, and to make its terms applicable it 
must be shown that the Talukdari Settle¬ 
ment Officer is a Court of jurisdiction 
competent to try this suit. But this he 
clearly is not : he is an administrative 
officer and not a Court: and by no strain¬ 
ing of words can he be described as a 
Court of jurisdiction competent to try this 
suit.” It was further held, following 
Toponidhee Dhtrj Gir Gosain v. Sree- 
putty Sahanee (5) and Bharasi Lai Chow- 
dhry v. Sarat Chundcr Dass, (6) that in 
considering a question of res judicata a 
Court must look to the powers of the 
Court in which the suit was instituted and 
not to the powers of the Court by which 
that suit was decided on appeal. The cor¬ 
rectness of those propositions cannot be 
disputed. Reference may also be made to 
S. 11« Explanation II, of the Civil Proce¬ 
dure Code. Consequently the principle of 

(4) 119051 30 Bom. 220=7 Bom. L.R. 871.” 

(5) (18801 5 Cal. 832 = 0 C.L.R. 305. 

(0) [18951 23 Cal. 415. 
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res judicata cannot apply to the previous 
proceedings between the parties to this 
suit, and the decision of the appellate 
Court was right. The appeal is dismissed 
with costs. 

Pratt, J. —I agree. 

Crump, J.—I agree. 

A p pet I dismissed. 
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Maclkod, C. J. and Covaji-e, J. 
Cliimml tl Pranjimndas (thecwallo 
Applicant. 


Emperor —Opposite Party. 

Criminal Application for Revision No.15 
of 1925, Decided on 28th January, 1925 
against conviction and stentence passed by 
First Class Mag., Surat. 

Penal Code 9 S. 'I'M A — Pub'ication of Ur ms for 
prizes on l:or$:* winnyi<j at l)etb t races is offence. 

The accused issued a circular for the sale of 
tickets for prizes on horses winning at the Derby 
races, on starters, and for other special prizes. 
The circular stated that the "Sweep will be 
closed on...and the draw under the supervision of 
the patrons stated in the tickets will take place 
ch...Prize winners will be notified by telegrams” 
Held; that the accused published a proposal to 
pay a sum for the benefit of any person* on any 
event or contingency relative or applicable to 
the drawlug of any ticket, lot,uumber of figuro in 
a lottery and was liable to punishment, it was 
not necessary that the payment proposed to be 
made should he made bv the person advertising. 

[P *43 C P 244 C 1] 
A. G. Desai —for Applicant. 

Judgment. —Tho petitioner was charg¬ 
ed under S. 29 4-A, Indian Penal Code, for 
publishing during the months of April and 
May last a circular of the so-called lotte¬ 
ry of the Athlone Club Annual Sweep, 
popularly known as the Derby Sweep, to 
be drawn on June 4, 1924, for selling 
tickets thereof. The Magistrate convicted 
him and sentenced him to pay a fine of' 
Rs. 25, in default to undergo simple 
imprisonment for eight days. 

The petitioner applies to this Court in 
revision. The following are the terms of 
the oircular issued by the petitioner. 


Annual Sweep on the Derby in Aid 
of St. Peter’s Building Fund 
of the Althlone Club. 

■ June 4th 1924, 

Prizes. 


1st Horse £. 6,000 
2nd Horse £. 2,600 
3rd Horae £. 1,000 
Divided amongst 

Unplaced. £. 1,000 
60 Speoial Prises of fl. -26 
160 Speoial PrireB of £. 10 


Bs. 76,000. 

Rs. 37,500. 

Rs. 16,000. 

R«. 16,000.8tarte 
Rs. 876 eaoh. 

Rs. 150 eaoh. 
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The Sweep will close on the 23rd May 
1924, and the Draw under the supervision 
of the patrons stated in the tickets will 
take place on May 26, 1924. Prize winners 
will be notified by telegrams. 

The above Sweep tickets can be obtain¬ 
ed from the undersigned. Price of each 
ticket Rs. 10 only. On a draw a commis¬ 
sion of 6}4 per cent, will be deducted from 
the prize amount. Money in advance. 

A few tickets left. The favour of orders 
solicited." 

Sectiou 294-A runs as follows;— 

“Whoever keeps any office or place for 
the purpose of drawing any lottery not 
authorized by Government shall be punish¬ 
ed with imprisonment of either description 
for a term which may extend to six 
months, or with fine, or with both. 

And whoever publishes any proposal to 
pay any sum. or to deliver any goods, or 
to do or forbear doing anything for the 
benefit of any person, on any event or con¬ 
tingency relative or applicable to the 
drawing of any ticket, lot, number or 
figure in any such lottery shall he punish¬ 
ed with fine which may extend to one 
thousand rupees." 

It is contended that the petitioner has 
not thereby published any proposal to 
pay any sum for the benefit of any person 
relative or applicable to the drawing of 
any ticket, lot, number or figure in any 
such lottery, that is to say, a lottery such 
as is referred to in the first paragraph of 
the section. The case appears to us to be 
sufficiently covered by the decision in 
Queen-Empress v. Mancherji Envasji Sha - 
purji (l). In that case the proprietor of a 
Bombay newspaper who published an 
advertisement in his paper relating to a 
Melbourne lottery was held to be punish¬ 
able under S. 294-A, Indian Penal Code. 
The first question for the Court to decide 
was whether a foreign lottery was within 
S. 294-A. We have nothing to do with 
that question in this case. The second 
point was whether tbe publication of a 
proposal to pay any sum for the benefit of 
any person on any event or oontingenoy 
relative or applicable to the drawing of 
any ticket, lot, number of figure in any 
suoh lottery, was punishable. The Court 
said at p. 100;— 

To answer the second question we 
have to determine what is the meaning of 
the word published’ in this seotion. We 
do not fin d any definition of the word in 

(1) [1885] 10 Bom797^ -’-- 
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Ihe Indian Penal Code, and we must, 
therefore, take that word in its ordinary 
sense. Thus taking it, it seems to us that 
if A sends an advertisement to B, the 
proprietor of a newspaper, for publication, 
B is punishable as well as A for such 
pub ication,” 

Now clearly the circular which was 
published by the petitioner did contain a 
proposal to pay within the meaning of 
the second paragraph of S. 294-A, Indian 
Penal Code. It was not necessary that 
the payment proposed to be made should 
be made by the person advertising. That 
was decided by the case wo have referred 
to. The circular states that ' the Sweep 
will be closed on May 23, 1924, and the 
draw under the supervision of the patrons 
stated in the tickets will take place on 
May 26. 1921, Prize winners will he noti¬ 
fied by telegrams. ’ It is clear, therefore, 
that the petitioner published a proposal 
to pay and the conviction was right. We 
reject the application. 

Applicition rejected. 
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Shah, Ag. C, J. and Kincaid, J. 


Raghavendra Gururao 
ant—Appellant. 

v. 


Naik —Defend" 


Mahipat Krishna Shollapur —Plaintiff 
—Respondent. 

Second Appeal No. 178 of 1922, De¬ 
cided on 10th September, 1924, from the 
decision of the Asstt. J., Belgaum, in 
Appeal No. 231 of 1920. 

♦ Contract A't, S. 145 —Surety heqnnn alive his 
lialHHy by payments within tme—Decree aeainst 
suretii—Limita ion over against Principal debtor — 
Payment under decree is n t wrongful. 


The act of the surety in keeping his liability 
alive by bona fide payments of interest within 
time is not such as could make the payment by 
him in pursuance of the decree obtained against 
him by the credit r wrongful within the meaning 
of the section, tin ugh such 
made at a time when the 
against the principal debtor 
by limitation. 


payment may be 
creditor's remedy 
has been tarred 
[P. 240, C. 2.] 


S. R. Parulekar for A. G. Dcsai for 
Appellant. 

77. B. Giimaste —for Respondent. 

Shah, Ag. C. J.-The facts which 
have given rise to this second appeal are 
these: On O :tober 8, 1895, the father of 
defend at No. 2 executed a money bond 


for Rs. 2,000 payable after five years in 
favour of one Shidhraj Desai. The pre¬ 
sent plaintiff and defendant No. 1 were 
sureties in respect of this debt. The 
principal debtor did not pay the debt nor 
did he acknowledge his liability to the 
creditor, and the claim against him be¬ 
came time barred on October 9, 1903. 
The sureties, however, paid one rupee as 
interest first on October 5, 1903, and 
then on October 1, 1906. Shidbraj sued 
the present plaintiff and defendant No. 1 
on the bond in 1909, and obtained a decree 
against them, as the claim was kept alive 
by the payment of interest on two occa¬ 
sions before the expiration of the period of 
limitation. Thereafter he recovered from 
the present plaintiff different sums on 
different occasions. It appears that in 
respect of certain sums realised from the 
plaintiff, he had filed suit against defend¬ 
ant No. 1 the surety, and defendant No. 2 
as representing the principal debtor. We 
are not concerned with these suits. In 
fact it appears from the judgment of the 
trial Court that one of the suits was pend¬ 
ing at the time of the judgment. A sum 
of Rs 800 was paid to Shidhraj on Sep¬ 
tember 1, 1915, during the pendency of 
the application for execution of the decree 
obtained by Shidhraj against the sureties. 
The present suit was tiled on September 
2, 1918, to recover the said sum of Rs. 800 
just within three years against defendant 
No. 1, his co-surety, and defendant No. 2, 
the son of the principal debtor Defend 
ant No. 1 did not appear to contest the 
suit. Defendant No. 2 raised various 
defences and several issues were raised. 
The learned trial Judge held that defend¬ 
ant No. 2 was liable for the payment 
made by the plaintiff in satisfaction of 
the decree obtained by the original creditor 
against him in the suit of 1909. It is not 
necessary for the purposes of this appeal 
to refer to the various issues in detail. 
Accordingly a decree was passed for the 
amount claimed against defendant No. 2, 
and for a moiety of that amount against 
defendant No. 1. 

Defendant No. 2 appealed to the Dis¬ 
trict Court, and the learned Assistant 
Judge, who heard the appeal, came to the 
same conclusion as the trial Court in' res¬ 
pect of the liability of the defendant No. 2 
as the principal debtor in respect of the 
sum paid by the surety in satisfaction o 
the decree obtained against him by the 
original creditor, and confirmed the decree 
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contrary. It has been held by this Court 

Krishnarav (2) that 
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of the trial Coart. Both the lower Courts 
have dealt wich this case very ca f ef “ 1 J) r - 

In the appeal before us, on behiU ot 
defendant No. 2 it is urged that he is not 
liable in respect of this sum paid by tbe 
surety, that at the date when the suit 
was filed against the surety in 11)09, the 
claim against the principal debtor had 
become time-barred long since, that as 
regards the present plaintiff and the co¬ 
surety, the claim was kept alive by their 
own acts consisting of the payments of 
interest on two occasions: that under 
S. 145 of the Indian Contract Act, the 
surety is entitled to recover from the 
principal debtor whatever sum he has 
rightfully piid under the guarantee, but 
no sums which he has paid wrongfully, 
and that the sum paid under the circum¬ 
stances of this case must be treated as a 
sum paid wrongfully within the meaning 
of the section. There is no reported deci¬ 
sion of any High Court directly bearing 
on this point ; but there is a decision of 
the Punjab Chief Court in Suja v. 
Pahlwan (l) upon which the appellant has 
relied. 

On the other hand, on behalf of the 
plaintiff it is contended that though tbe 
olaim of the creditor against the piincipal 
debtor might be time barred, it was open 
to him to keep the debt alive with a view 
to get more time for payment of the debt, 
whio’.i he was undoubtedly liable to pay 
at the tim-s when he paid, interest to keep 
the debt alive, that in any case when -he 
paid the sum in satisfaction of the decree 
passed against him in respect of his liabi¬ 
lity as a surety, he made the payment 
rightfully under the guarantee, within 
the meaning of S. 145 of the Indian Con¬ 
tract Act, and that he is entitled to re¬ 
cover it from the principal debtor, quite 
independently of the consideration 
whether the claim of the original creditor 
was barred against the principal debtor 
or not. 

We have considered the arguments 
urged on both sides, and though the point 
is not covered by any authority which is 
binding upon us, we havs carefully con¬ 
sidered the arguments put forth in the 
judgments of the learned Judges in the 
case of Suja v. Pahlwan. S. 137 provides 
that mere forbearance on the part of the 

creditor to sue the principal debtor does 
not discharge the surety in the absence 
of any provision in the guarantee to the 

(1) [1877] 30 P. R. 1878]-- 


iu Hijarimal • • i 

though the claim against the principal 
debtor may be barred, the creditor can 
enforce his right against the surety. In 

this case the effect of the various sections 
of the Indian Contract Act has been con- 
sidered with reference to a state of facts 
under which by operation of law, though 
the claim against the principal debtor was 
birred, it was enforceable against the 
surety. The same view was taken in 
Sank ma Iialaua v. Virupikashapa 
G meshipi (3) and that view is also 
accepted bv the Calcutta and Madras 
High Coirts in Krishto Kishori 
Cho’odhrain v. Radha Romun Munshi (4) 
and Subrammia Aiyar v. Gopila 
Aiyar (5). Though this view is not ac¬ 
cepted by the Allahabad High Court, so 
far as we are concerned, we are bound by 
the decisions of this Court; and it is not 
disputed before us that though the claim 
against the principal debtor may be bar¬ 
red, it is not necessarily barred against 
the surety. In other words, the liabili¬ 
ties of the principal debtor and the surety 
to the creditor are not absolutely interde¬ 
pendent, and though the remedy as aga¬ 
inst the one may be barred, it does not 
follow that it is necessarily barred as 
against the other. 

Further, it has been held by this Court 
in Goprl Diji v. Gopil bin Sonu (6) that 
the payment of interest by the debtor 
within limitation does not give a fresh 
starting point for limitation against the 
surety. Having regard to the ratio deci¬ 
dendi of this case, and that of Brajcndra 
Kishore Ron Chowdhury v. Hindustan 
Co-operative. Insurance Society Cd., (7) 
it is clear that the surety may effectively 
keep alive his liability by his own act 
without in any way effecting the plea of] 
limitation in favour of the principal) 
debtor. According to these two cases, 
the principal debtor and the surety can, 
each keep his liability alive, though thd 
remedy of the creditor may be barred &s| 
against the other on account of limitation. 
That being so, it is clear that in 1909 


the surety was liable in respect of the 

»2) [l<Nl] 5 Born. 1147. 

'3i [1883] 7 Rom. U'i. 

(4) [1885] 12 Oil. 330. 

(5) [1003] 33 Mad. 303=20 M. L. J. 633= 

0 M. L. T. 841. 

[6] [1003] 29 Bom. 248 = 5 Bom. L. R. 1020 

[7] [1017] 44 Cal. 078 = 21 O. W. N. 4*9- 
39 I. 0. 705=21 C. L. J. 239. 
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amount for which he had stood surety at 
the time the original bond was passed by 
principal debtor. In keeping the debt 
alive against himself, he cannot be said 
to have acted improperly or wrongfully. 
If he was not in a position to pay, it was 
open to him to secure extension of time 
for payment by keeping his liability alive: 
and it is clear in this case that as a 
decree was passed against him in favour 
of Shidhraj in the suit of 1909, lie was 
bound to pay the decretal debt. It is not 
reasonable, in my opinion, to hold that 
he paid the sum wrcmgfully within the 
meaning of S. 145 of the Indian Contract 
Act when he paid it in satisfaction of a 
decree passed against him. It must be 
treated as a sum rightfully paid under the 
guarantee. The liability of the principal 
debtor to indemnify the surety is provid¬ 
ed for by S. 145 and ' s ir no way depen¬ 
dent. upon the existence of his original 
liability to the creditor. It may he said 
that this view may lead to an indefinite 
extension of the period of the liability of 
the principal debtor, which cannot be 
enforced directly against him on account 
of the bar of limitation. It is possible 
that in some cases, as in the present case, 
it may so happen: but I am unable to 
tbink that there is any particular hard¬ 
ship or injustice to the principal debtor 
involved in his being called upon to in¬ 
demnify the surety. The cause of action 
in respect of his liability to indemnify the 
surety arises when the surety in fact pays 
the amount under S. 145 of the Indian 
Contract Act. Even if it involves some 
hardship, I do not think it can afford any 
reasonable basis for holding that the pay¬ 
ment made by the surety under circum¬ 
stances, such as we have in this case, is 
wrongful. I may point out that in the 
present case it has been definitely found 
by the lower Courts that there was no 
collusion whatever hetweeD the surety 
and the original creditor. The only 
ground upon which it is suggested that 
the payment made by the surety under 
the decree against him is wrongful within 
the meaning of S. 145, is that by his own 
act he has kept alive his liability which 
would otherwise have become unenforce¬ 
able on account of limitation. That is 
not a sufficient ground for disallowing the 
right which is given to him under S. 145. 
of the Indian Contract Act. 

I am unable to agree with the reasons 
given in Suja v. Palilwan for the con¬ 
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trary view. It is not necessary to attempt 
to generalize as to when a payment can 
be said to have been wrongfully made by 
the surety within the meaning of S. 145. 
It. is enough for the purposes of this case 
to observe that the act of the surety in 
keeping his liability alive by honafide 
payments of interest within time is not 
such a- could make the payment by him 
in pursuance of the decree obtained aga¬ 
inst him by the creditor wrongful within 
the meaning of the section. 

No other point is urged in support of 
the appeal. It is not clear why there are 
different suits in respect of payments 
made by the plaintiff from time to time. 
As no point is made on that score before 
us, it is not necessary to consider it. 

We, therefore, dismiss the appeal and 
confirm the decree of the lower appellate 
Court with costs to respondent No. 1. 

Kincaid, J. I concui 

Appeal dismissed. 
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Macleod, C. J. and Chump, J. 

Ragho Laxman Lohai — Plaintiff- 
Petitioner. 

v. 

Govind Vuman Dhapre —Defendant— 
Respondent. 

Civil Extraordinary Application No. 2 
of 1924, Decided on 13th November, 1924, 
against the decision of First Class Sub, J., 
Ratnagiri, in Sm. C. Suit No. 212 of 1923. 

J’rorincial Small Cause Courts .let. (Oof IS8) 
.s - . 28 .S'. C.— Suit transferred to regular list — He- 
transfer to S.C. list is barred. 

Where a suit was originally filed as a Small 
Cause Court suit by the plaintiffs and on the 
application of the defendant it was transferred 
to the regular list and became a regular suit 
until the record was closed and where without 
stating reasons in writing the Judge re-trans- 
ferrcd the case back to the Small Cause Court 
list. 

Held; he had no power to do so. IP 247 Cl] 

S. It. Parulekar -for Petitioner. 

G. B. Chi tale —for Respondent. 

Macleod, C. J. —This suit was origi¬ 
nally filed as a Small Cause Court suit 
by the plaintiffs. On the application of 
the defendant it was transferred to the 
regular list and became a regular suit 
until the record was closed. For reasons 
which do not appear to have been stated 
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in writing the Judge re-transferred the 
case back to the Small Cause Court list. 
He then found on the issues without 
giving any reasons and dismissed the 
suit with costs. 

That procedure was clearly irregular. 
There having been an order by a com¬ 
petent Court that the suit should be 
tried as a regular suit and not as a Small 
Cause Court suit, the Court would have 
no power to set aside that order ana 
transfer the case back to the Small Cause 
Court list. The decree, therefore, must 
be set aside and the case must be remand¬ 
ed to the Subordinate Judge to continue 
the hearing from the time when the 
wrong order was made transferring the 
suit to the Small Cause Court list. The 
rule is made absolute with costs. 

Rule made absolute. 
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calling for the papers. We think the 
contention of the District Magistrate is 
correct. When the order was made 
calling for the record and proceedings with 
a view to withdrawing the case and trans¬ 
ferring it to another Magistrate, the ease 
was no longer on the hie of the Magistrate 
and his jurisdiction was suspended. We, 
therefore, think that the order of acquittal 
made on July 31 is void and of no effect. 
We therefore, return the recoru and pro¬ 
ceedings with a direction that the ease 
should now proceed before the Court of the 
Sub-Divisional Magistrate at Nasik to 
whom it was referred by the District 
Magistrate. This is of course without 
prejudice t«> the rights of the parties to 
effect a fresh composition before that 
Magistrate. 

Reference accepted. 
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Marten and Pratt, JJ. 

Maruli Vitim —In re. 

Criminal Ref. No. 86 of 1924, Decided 
on 8th December, 1924, from the Dt. 
Magistrate Nasik. 

Criminal P. C., S. 435 —Withdrawal cf caw 
tuspends jurisdiction. 

When an order is made by the District Magi¬ 
strate under S. 435 calling for the record and 
proceedings pending before a Magistrate with a 
View to withdrawing the case and transferring it 
to another Magistrate tb. jurisdiction of the 
former Magistrate is suspended, and ho is not 
therefore entitled to record a composition of the 
offence and acquit the accused under P. 345 
though the case may not have been actually 
transferred to the other Magistrate. [P. 217,0. 2.] 

Judgment. The complainant filed a 
complaint on July 2, 1924, against two 
accused of various compoundable offences. 
On July 15, 1924, the District Magistrate 
in revision called for the papers, under 

^35 of the Criminal Procedure Code, 
with a view to withdraw the oase from 
the First Glass Magistrate and refer it for 
trial to another Magistrate. As a matter 
of f »ct be did so order on August 15. But 
in the meanwhile on July 31, the Magis¬ 
trate recorded a composition of the offence 
Mid acquitted the accused under S. 345, 
Criminal Procedure Code. 

The District Magistrate refers the case 
to us on the ground that the jurisdiction 
of the First Class Magistrate Mr. Desh- 
pande ceased after the order had been made 
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Shah, Ag. C. J. and Kincaid. . 

Purshottam Rhanji Co —In re. 

Civil Ref. No. 11 of 1924. Decided on 
2nd October, 1924, Ref. made by the Com¬ 
missioner of Income Tax Bombay. 

Income-Tax Act (192*2), S. 2 (14) — Income-Tax 
rules — Application for r&ristcriny must If*made on 
or before due date of return under S. *22 (2). 

An application for registering a firm under R, 2 
of the Income-Tax Rules 1922, must he made on 
or before the date on which a refcnrn is due under 
sub-S. (2) of S. 22. [P. 24*. 0. I, 2.] 

j Kanga and J . C. Bowen — for Commis¬ 
sioner of Income-Tax. 

Dnphtary, iTistrusted by Captain and 
Vaidya —for Purshotam Bhanji & Co. 

Shah, Ag. C. J .— The question in this 
reference also has not been categorically 
formulated.- We shall state the facts to 
make the point, which has boon referred 
to us for our opinion, clear. 

It appears that the assessees in this 
case, namely, the firm of Messrs. Purshot- 
tam Bhanji & Co., were served with a 
notice on May 15, 1923, under S. 22 (2) 
of the Income Tax Act. 1922, to make a 
return in the prescribed form with refer¬ 
ence to the total income during the previ¬ 
ous year. According to the provisions of 
that sub-seotion the return wa9 required 
to be made in thirty days from the date 
fixed in the notice, t. e., by June 15, 1923. 
No return was made in time. The assess- 
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mg authority did not make the assessment 
on the income but called upon the firm to 
produce the account books. On December 
3; the firm submitted the return to the 
authority. Under sub-S. 3 of S. 22 if a 
return is submitted at any time before the 
assessment is made, the return so made 
shall be deemed to be a return made in due 
time under that section. Accordingly the 
return was accepted. It appears, however, 
that on that day a representative of the 
firm applied for registering the firm under 
rule 2 of the Indian Income-tax Rules, 
1922. This application was refused by 
the Income-tax Officer. Then there was 
an appeal, and ultimately this reference 
was asked for by the assessee3 under S. 66 
of the Act for the opinion of this Court on 
the question whether the application made 
for registering the firm was in time at the 
date on which it was presented. 

The expression “ registered firm ” is 
defined by S. 2 (14) of the Act in these 
lorms:— 

Registered firm means a firm con¬ 
stituted under an instrument of partner¬ 
ship specifying the individual shares of the 
partners of which the prescribed particu¬ 
lars have been registered with the Income- 
tax Officer in the prescribed manner.” 

This manner has been prescribed by I he 
proper authority under powers conferred 
upon that authority under S. 59 of the 
Act. These rules are to he found in the 
Bombay Government Gazette 1922, Tart 
I, at page 1496 Rule 2 of these rules is in 
these terms:— 

Any firm constituted under an instru¬ 
ment of partnership specifying the indivi¬ 
dual shares of the partners may, for the 
purposes of clause (14) of S. 2 of the 
Indian Income-tax Act, 1922 (hereinafter 
In these rules referred to as the Act), re¬ 
gister with the Income tax Officer the 
particulars contained in the said instru¬ 
ment on application on this behalf made 
by the partners or by any of them on or 
before the date on which a return is due 
tfnder sub-S. (2) of S. 22 of the Act.” 

It is clear on the facts stated in the re¬ 
ference that this application wa3 not made 
on or before the date on which the return 
was due under sub-S. (2) of S. 22 but long 
after that date. The matter appears to 
be so clear that it is difficult to understand 
why a reference was sought in this case. 
It is urged on behalf of the firm that the 
application must be deemed to have been 
made on or before the due date if it is 
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made in fact before the assessment is 
made : or in other words if the return is 
accepted under sub-S. 3 of S. 22. though 
made after the duo date under S, 22 (2) 
the application for registering the firm can 
also be made before the assessment is 
made. It is difficult to justify this con- 
• any possible rule of construe] 
tion which can be applied, and we art 
clear that the application was not made 
in the prescribed manner that is in accord 
ance with rule 2 of the rules framed with 
reference to the manner in which the 
application for registering a firm is to bo 
made under the Indian Income-tax Act, 
It is hardly necessary to refer to any 
authority. But it seems that this point 
was raised in In the miller of Lalln Mai, 
Hnrdeo Das (1) and without any difficulty 
in that case the learned Judges came to 
the conclusion which we have expressed 
here. 

Costs of this reference to be paid by the 
assessees on the Original Side scale. 

(1) 1924 All. 117=43 All. 1=21 A.L.J. 703= 
4 L.R.A. Civ. 451. 
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Macleod, C. J. and Crump, J. 

Kokamal Madhoram —Defendant—Ap¬ 
pellant. 

v. 

Gulabsingh Gurudatsingh — Plaintiff— 
Respondent. 

0. C. J. Appeal No. 37 of 1924, Decided 
on 1st December 1924. 

Civil P. C., O. 6, It. 1 l-Subs'.itution of new plaint 
cannot be allowed. 

A plaintiff cannot by amendment be allowed to 
substitute one plaint for another. [P. 251, C. 1] 

Where the plaintiff has sued as principal on a 
contract alleged to have been made with him by 
the defendants for the i nport of certain goods on 
c. i. f. terms, he cannot claim to sue on the same 
plaint the defendants as their agent who has, on 
receipt of the shippiug documents, cleared and 
delivered the goods to them as his principals. 

[P. 251, C. 1] 

Coyijee —for Appellant. 

Kemp —for Respondent, 

Macleod, C. J. — The plaintiff filed 
this suit in the Court of Small Causes, 
Bombay, alleging that the defendants re¬ 
quested him to order out aniline dyes on 
certain terms as to commission. On tho 
account which subsisted between the 
plaintiff and the defendants with regard to 
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that transaction he claimed Rs. 1,061-2-6 
with interest from Kartak Sud 1, 1977 to 
Aso Vad 30, 1978, amounting to Rs. 
145-1-6. 

The defendants applied to the High 
Court for a transfer on the strength of an 
affidavit in which they alleged 

(1) that the defendants did not re¬ 
quest the plaintiff to order out goods to 
them ; 

(2) that defendants indented for goods 
from an Italian firm La Iridescente ; 

(3) that the said firm supplied the 
goods to the defendants through the plain¬ 
tiff as agent of the firm ; 

(4) that plaintiff had no right to sue 
in his own name since he was the agent of 
a disclosed principal ; 

(5) that the defendants had a claim 
against the said firm for shortage and late 
delivery amounting to Rs. 4,000 against 
the balance of price of the goods supplied. 
To ascertain the amount an account would 
have to be taken of all the goods supplied 
from time to time ; 

(6) that the defendants counter-claim¬ 
ed against the plaintiff for such amount 
as would be found due on taking such ac¬ 
count. 

The plaint, though undated, must have 
been filed in 1922. 

On June 19, 1923, an order was made 
for a transfer of the suit to the High 
Court on the defendants depositing the 
amount of the claim and Rs. 400 for costs 
in Court. 

Affidavits of documents were filed by 
both parties and on August 13 the defen¬ 
dants took out a summons for an order 
that the preliminary issue “ whether the 
suit as framed by the plaintiff was main¬ 
tainable” should be determined immedi¬ 
ately. 

Lengthy affidavits were filed and on 
August 20 the Chamber .Judge, after hear¬ 
ing counsel, directed that the suit should 
be set down for trial on September 17. 
Why this suit should have been given 
preference over the numerous older suits 
then waiting for trial is not apparent. 
The oase was eventually heard for eight 
days before Fawcett, J. from January 18- 
29, 1924. 

The following issues were raised :— 

1. Whether the defendants’ contract 
for certain aniline dyes out of which the 
suit has arisen was with the plaintiff or 
the firm of La Iridescente ? 
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2. Whether the plaintiff's suit is mere¬ 
ly in respect of the amount of custom 
duty and expenses incurred on those goods 
or is in respect of the balance of the 
whole account of those goods from the 
beginning ? 

3. Whether in clearing those goods 
the plaintiff acted as agent of the defen¬ 
dants ? 

4. Whether in the event of its being 
held that the plaintiff was the agent of La 
Iridescente either in the transaction of 
clearing the goods or of the sale thereof, 
the plaintiff can maintain the suit ? 

5. Was struck out. 

6. In the evont of its being held that 
the suit is maintainable whether it was a 
term of the contract that the goods should 
be immediately shipped and delivered to 
defendants before Diwali 1976 (October 
1920) ? 

7. Whether the defendants directly or 
indirectly agreed with the plaintiff that 
the latter should supply the dye known 
as Congo Red 12 B to the defendants and 
if so, at the price charged by him ? 

8. Whether the plaintiff had been 
guilty of late delivery ? 

9. In the event of its being held that 
goods were delivered late, are the defen¬ 
dants liable for the higher customs duties 
that had to be paid on account of such 
late delivery ? 

10. Whether the defendants are enti¬ 
tled to damages and if so to how much on 
account of the late delivery after the goods 
arrived in Bombay Harbour ? 

11. General issue. 

The learned Judge in the early part of 
the judgment pointed out the difficulties 
which had arisen, first owing to the 
erroneous statements in the plaint, and, 
secondly, to the fact that there was no 
formal written statement on the record 
and no counter-claim. However he al¬ 
lowed the plaintiff to go on without am¬ 
ending his plaint, and allowed the defen¬ 
dants to pursue their counter-claim with¬ 
out its being specifically stated in the 
pleadings, and observed that some rule 
should be framed to secure improvement 
in such matters, when a suit was trans¬ 
ferred from the Small Causes Court. The 
difficulties whioh had arisen could have 
been surmounted if the proper proceedings 
had been taken in Chambers. When the 
summons of August 13 was before the 
Judge the plaintiff could have applied for 
a proper written statement and counter- 
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claim, while the defendants could have 
ashed on the strength of the documents 
then before them for an amendment of the 
plaint. 

The important documents were :— 

(1) Letter dated August 10 from La 
Iridescente to the defendants offering Cer¬ 
tain goods. 

(2) Letter dated August 15 from defen¬ 

dants to La Iridescente accepting certain 
goods out of those offered and asking for 
five Congo Red 12 B Lion cases to he in¬ 
cluded The letter concludes : *' As ar¬ 

ranged between us you (La Iridescente) 
will arrange with Mr. Gulabsingh (plain¬ 
tiff) to clear the goods on arrival and 
deliver the same to me against pay 
ment.” 

(3) Sale note by La Iridescente to th e 
defendants of the goods accepted by the 
defendants with the following addition : 

Congo Red 12 B Lion is on special con¬ 
tract with Mr. Gulabsingh, therefore I 
have passed these orders to him and shall 
request him to execute same at equal 
price and terms as 111 B 405 quality (4-10 
per lb.)” 

On a reference to the account annexed 
to the plaint it will he found that it con¬ 
tains no item relating to Congo Red 12 B. 
As a matter of fact plaintiff sent six cases 
of this*''number to the defendants at 
Agra. 

It is difficult to find any justification 
for the inclusion of issue No. 7 in the suit. 
The plaintiff had actually brought a suit 
in the Small Causes Court against Khim- 
chand, who was acting as defendants’ 
agent when the sale note of August 18 
was received for the balance of Rs. 83 
due on this transaction. The defendants 
contended that the price was 4-10-0 
per lb. and not 5-2-0, and claimed in 
this suit to set off Rs. 203 as shown 
in their account of August 30, 1920, 
referred to by the Judge at p. 89, line 
13, of the Printed Book, which, however, 

I cannot find in the index to Exhibits at 
the beginning of Part III. 
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It must first be noted that the plain¬ 
tiff’s claim was for the balance due on 
an account for goods supplied to the 
defendants at their request. 

That claim failed entirely, as the Judge 
finds and as'Exhts. B. C and A clearly 
show the goods were supplied to the 
defendants by La Iridescente. The plain¬ 
tiff, however, without any amendment 
was allowed to continue the suit on the 
footing of his being an agent of the defend¬ 
ants to clear the goods which they had 
ordered from La Iridescente. Defendants 
wanted to show that plaintiff was the 
agent of La Iridescente and not of the 
defendants and with this object desired 
to cross-examine on this question. The 
cross-examination was disallowed on the 
ground that the contention was absurd 
in view of the agreement evidenced by 
Exh. C, that with the consent of the 
defendants the plaintiff should clear the 
goods on arrival and deliver them to 
defendants on payment. 

At first sight it would seem clear that 
La Iridescente were to arrange with 
plaintiff to clear the goods as they arrived 
and deliver them to the defendants on 
payment, in which case the plaintiff 
would be the agent of La Iridoscente. Mr. 
Kemp has pointed out that the con¬ 
tract was on c. i. f terms and therefore 
La Iridescente had only to hand over 
the documents to the defendants in ex¬ 
change for the price. This may have 
been the intention, but Exh. C says that 
first the agent of La Iridescente was to 
arrange with plaintiff to clear the goods 
and to deliver them to the defendants on 
payment. Consequently defendants should 
have been allowed to cross-examine the 
plaintiff’s witnesses to ascertain what 
actually happened. 

But to my mind it was a fatal error on 
the part of the learned Judge to allow 
the plaintiff to continue the suit on the 
original plaint. The written statement of 
the defendants was a complete answer to 
it, but by a continuance of the proceedings 


It was sufficiently embarrassing to deal 
with a plaint which had to he abandoned, 
and with a counter-claim which was not 
made in proper form and without any 
particulars. To deal with an item .vhich 
had nothing to do with the plaintiff’s 
claim, and of which no mention was 
made in tho pleadings could only tend to 
ncrease tho embarrassment. 


defendants wore eventually barred from 
pressing any claim they may have had 
against La Iridescente for damages under 
the contract incurred owing to late deli¬ 
very. It may be said that they might 
have filed an action against La Irides¬ 
cente, but the plaintiff was suing on the 
contract himself, and consequently as 
long as the plaint was on the file they 
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were justified in claiming damages against 
him. 

Now the learned Judge might have 
allowed the amendment, but instead of 
doing that he allowed issues to be raised 
as if the plaint bad been amended ; but 
we cannot reconstruct from the issues the 
pleadings as they should have been framed 
before issues were raised or evidence led. 
We must consider ourselves whether the 
plaint could have been amended according 
to the rules which are usually observed 
by the Court when an application for 
amendment is made. The most import¬ 
ant rule is that a plaintiff cannot by 
amendment be allowed to substitute one 
plaint for another and the plaintiff would 
have had to do this for an amendment to 
have been of any use to him. He sued 
as principal on a contract alleged to have 
been made with him by the defendants 
for the import of certain goods on c. i. f. 
terms. He would then have been entitled 
to recover the price of the goods in ex¬ 
change for the documents. No question 
would arise with regard to the payment 
of custom dues or landing charges. He 
wants now to sue as the defendants’ 
agent who has on receipt of the shipping 
documents cleared and delivered the goods 
to his principal. That is obviously a 
claim based on ;jn entirely different cause 
of action, and the plaintiff should have 
been told to file a fresh suit, and the 
present suit should have been dismissed. 

This is the order we must make now. 
We regret it, but the only other alterna¬ 
tive would be to direct fresh pleadings to 
be drawn, and to send this case back for 
re-trial, when the evidence which we 
think was wrongly excluded would have 
to bo recorded. We do not think we are 
justified in imposing this burden on the 
defendants apart from the fact that we 
have no desire to depart from the rule 
referred to above. However leniently 
the rules regarding the amendment of 
pleadings in this country should he 
construed to prevent a failure of justice, 
it would certainly impede the administra- 
non of justice if this particular rule were 
not stnctly observed. 

The history of this case is a lamentable 
example of what can happen when it is 
disregarded altogether, and a plaintiff, 
even without an amendment, is allowed 
to go to tnal on some cause of action 
which cannot lie ascertained from any 
definite source. The defendants are not 
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wholly free from blame. They claimed 
a set-off for the small sum of Rs. 203 
on a contract which was entirely outside 
the suit. It could only have been dealt 
with as a counter claim, but from the 
record a considerable amount of evidence 
was taken on it, and the Judge has 
devoted a considerable portion of the 
judgment to the discussion whether the 
plaintiff could charge the defendants 
Rs. 4-10-0 or Rs. 5-2-0 for the six cases 
of dyes which he sold them. 

We think, therefore, that the plaintiff 
must pay to the defendants only half 
their costs in the Court below, and all 
their costs of thu appeal. 

.-I ppcil < 1 1 hired . 
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Shah, Ag. C. -T. and Kincaid, J. 

Commissioner of Income-Tax —Referee. 

v. 

Haji Jamal Nur Mahomed ti Co. —Op¬ 
posite Party. 

Civil Ref. No. 14 of 1924, Decided on 
2nd October, 1924, Ref- made by Commis¬ 
sioner of Income-Tax Bombay. 

Income Tax AetJ 102-2) S. 10 (1) (J.Y}— Payment 
on capital aiiran-ed, < ut of profits—No alloicancc i s 
due. 

Payments to be made in eertaiu proportion out 
of the profits on the capital advanced for the 
purposes of the business canuot be treated as 
expenditure incurred sclely for the purpose of 
earniu; such profits or gains within the meaning 
of clause IX of sub-S. (2), of S. 10. [P 3JV2, C 2] 

Kanga instructed hi/ J. C. Botren—ior 
Commissioner of Income-Tax. 

B. J. Dcsai instructed by Motichand 
and Dcvidas for Assessees. 

Shah, Ag. C. J. — As the question 
upon which we are required to express our 
opinion is not categorically formulated, we 
may state the essential facts and the ques¬ 
tion before proceeding to express our opi¬ 
nion thereon. 

The assessees in this case are three 
brothers who are doing business in the 
name of Messrs. Haji Jamal Nurmahom- 
ed & Co. They attract capital for the 
purpose of their business by means of 
borrowings from persons who are described 
as Mudibhagidars ” under an agreement 
with them. The arrangement is that 
instead of the Mudibhagidars being given 
any interest on the advances made by 
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them to this firm, they receive certain 
specified shares in the profits of the busi¬ 
ness, and they are not responsible for the 
losses, if any. It is common ground that 
they are not partners in the business. In 
the year under consideration this firm 
made a profit of Rs. 1.27,810-9-6. Out 
of that according to the agreement with 
the Mudibhagidars, they have to pay Rs. 
63.065-1-3 for the advances made by the 
various Mudibhagidars. The question that 
arises on this reference relates to this sum 
of Rs. 63,065-1-3 payable to the Mudi¬ 
bhagidars for advances made by them to 
this firm, With reference to that, the 
question is whether they are entitled to an 
allowance under S. 10 (2) (is) of the Indian 
Income Tax Act (XI of 1922/. Under 
this clause they would be entitled to an 
allowance in respect of any expenditure 
(not being in the nature of capital expendi¬ 
ture) incurred solely for the purpose of 
earning such profits or gains. 

After a consideration of the arguments 
urged on both sides we are of opinion that 
this sum cannot be treated as expenditure 
incurred solely for the purpose of earning 
such profits or gains within the meaning 
of this clause. Our reasons for this opi¬ 
nion may be briefly stated. In the first 
place, the advances made by the Mudi¬ 
bhagidars are clearly in the nature of 
capital borrowed for the purposes of the 
business. With reference to the allow¬ 
ance to be made in respect of the capi¬ 
tal borrowed for the purposes of the 
business, there is an express clause, viz., 
clause (iii), of that sub-section. Under that 
clause the allowance can be made for 
the amount of the interest paid where the 
amount of interest in respect of capital 
borro wed is not in any way dependent on 
the earning of profits. In the present 
case, admittedly, the amount payable to 
the Mudibhagidars is dependent upon the 
earning of profits. So even if the pay¬ 
ments of certain portion of the profits to 
the Mudibhagidars are to be treated as 
being in lieu of interest within the mean¬ 
ing of clause (iii) as they are dependent on 
the earning of profits, the profits would not 
be liable to any deduction or allowance in 
respect thereof. It would be rather an 
anomalous result if under clause (iii), 
which is directly applicable to capital 
borrowed for the purposes of the business, 
an allowance cannot be made, still it 
should bo capable of being mide under 
clause (ix). There is considerable fo.ce in 


the argument urged on behalf of the Crown 
that in this case, if an allowance cannot 
be made under clause (iii), it cannot be 
made at all. Still we have to consider the 
argument urged on behalf of the assessees 
whether this can be treated as expenditure 
incurred sdely for the purpose of earning 
such profits or gains. Without attempt¬ 
ing to define the exact scope of this clause, 
it seems to us to be suflicient to say that 
payments to bo made in certain proportion 
out of the profits on the capital advanced 
for the purposes of the business cannot bo 
trea*ed as expenditure incurred solely for 
the purpose of earning such profits or gains 
within the meauing of clause (ix) of sub- 
S. (2), of 8. 10. We are, therefore, of the 
opinion that the assessees are liable to be 
charged in respect of this sum payable to 
the Mudibhagidars and are not entitled to 
any deduction claimed by them. 

Cbsts of this reference to be paid by the 
assessees on the original side scale. 

Reference answered. 
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Macleod, C. J. and Crump, J. 

Ibrahim Fazilbhoy Joomabhoy —Ap¬ 

pellant. 

v. 

International Banking Gorporatian 
Respondent. 

O. C. J. Appeal No. 91 of 1924, and 
suit No. 2317 of 1922, Decided on 6th 
December, 1924. 

Xejotia'lc Instruments Act (XXVI of 1881) 
S. 83 — Draft against indnndnal accented on 
behalf of cor/yorat on—A ccptancc is invaHcL 

Where a person against whom a bill of ex¬ 
change is drawn by name, accepts tho bill for 
or on behalf of a corpcr^ton of which ho is a 
member there is no valid acceptance of the 
bill. [P- C - ^ 

B. J. Desai and Munshi —for Appel¬ 
lants. 

Coltmm and M. C . Setalvad —for Res" 
pondent. 

Macleod, C. J. —The plaintiffs stated 
that they were the payees and holders 
in due course of somn bills of exchange 
drawn in London by Alfred Mumford and 
Co. Ltd. addressed to the defendant firm 
of Fazalbhoy Joomabhoy & Co. personally 
and with <ub qualification as on various 
dates and amounts all payable sixty days 
after sight. Tho defendant firm of Fazal* 
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bhoy Joomabhoy & Co. accepted all the 
bills as oayable at the plaintiff bank and 
signed their acceptances for or on behalf 
of the Eastern Commercial Corporation. 

The plaintiffs claimed that such words 
did not affect the firm’s personal liability. 
The bills were all dishonoured by non¬ 
payment on their due date3. 

FaZilbboy Joomabboy, a partner in the 
defendant firm, died on July 15, 1922, 
and the plaint was amended by making 
defendants bos. 1, 2 and 3, his heirs and 
legal representatives, ' together with de¬ 
fendants Kos. 4 and 5, the remaining 
partners, the defendants on the record. 
The plaintiffs prayed that the defendant 
firm (this was wrong, as the individual 
partners were sued after the amendment) 
should be ordered to pay the sum of 
Rs. 58.774-13-9, the total of the bills, 
with interest at eight per cent, on the 
various amounts from the respective due 
dates and notarial charges. In the writ, 
ten statement it was pleaded that the 
plaintiffs were not the holders in due 
coarse of the seven bills of exchange and 
that defendants were not liable on those 
bills. 

Defendants were secretaries and agents 
of the Eastern Commercial Corporation 
Limited a joint stock company and as 
such had power to, draw, accept, endorse, 
negotiate and sell bills of exchange and 
bundies. 

The Corporation had indented frcm 
Messrs. Alfred Mumford and Co. for 
several lots of goods by several indents 
and it was arranged that the latter firm 
Bhould draw bills of exchange on the Cor- 
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Bombay for the contention that when * 
bill was drawn or accepted for or on 
behalf of” a joint stock company by its 
secretaries and agents, that expression 
was meant to signify that the bill was 
drawn or accepted on behalf of or od 
account of the company, and excluded the 
personal liability of the secretaries and 
agents so signing on behalf of the com¬ 
pany. After the plaint was amended de¬ 
fendants >os. 1, 2 3 and 5 put in a 
written statement in identical terms. 

At the trial the following issues were 
raised :— 

(1) Whether plaintiff bank were holders 
in due course for value ? 

This was admitted by defendant’ 
counsel. 

(2) Whether acceptance of defendants 
was on account and on behalf of the 
Eastern Commercial Corporation Ltd ? 

The answer was, the defendants have 
accepted the bills and are liable as ac¬ 
ceptors. 

(3) Whether according to custom and 
usage in Bombay signature of one agent 
for or on behalf of the joint stock com¬ 
pany does not signify the bill is due or 
accepted on behalf of the company ? 

(4) Whether the said form of acceptance 
and signature on the bills in suit is not 
by law or usage a distinct disclaimer of 
defendants' personal liability ? 

The answer to these two issues was 
that evidence of the mercantile usage 
sought to be proved did not affect the case. 

Accordingly the defendants were held 
liable for the amount remaining due on 
the bills. 


poration in respect of the said goods. 

Some of the hills in respect of goods so 
indented for by the Corporation were 
drawn on Fazalbhoy Joomabhoy & Co. 
After the bills were received in Bombay, 
they were sent by the plaintiff bank to 
the Corporation for acceptance. The 
Corporation, on September 2, 1920, re¬ 
turned the seven bills in snit duly ac¬ 
cepted by them along with other bills 
drawn on the Corporation. The defend¬ 
ants said the bills in suit were accepted 
on behalf of or on account of the Cor¬ 
poration and the terms of the acceptance 
excluded the personal liability of the de¬ 
fendants. and amounted to a distinct 
disclaimer by the defendants of any per¬ 
sonal liability and gave the plaintiff bank 
sufficient notice thereof. They relied on 
the law or the onstom of merchants in 


h o oral evidence was led and the only 
documents exhibits ! were the drafts, a 
statement of advances made against the 
drafts, and a statement of accounts. 

The Judge says that it was admitted 
that the bills wero drawn against certain 
yellow metal sheets consigned to the Cor¬ 
poration, and that there were prior con¬ 
signments, the b'lls in respect of which 
were drav. .i on the Corporation. It is 
unfortunate that a specimen of one of 
these bills was not exhibited. But in the 
absence of any evidence we may assume 
that the bills in suit were drawn on the 
defendants by inadvertence, and that the 
defendants accepted them in the way 
they did under the belief that they were 
drawn as usual on the Corporation. They 
could not possibly have intended to accept 
the bills themselves. 
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Under S. 33 of the Negotiable Instru¬ 
ments Act no person except the drawer 
of a bill of exchange can bind himself by 
an acceptance. On the face of the bill 
we may say at once that there was no 
acceptance by the defendants' firm on 
whom they were drawn ; the acceptances 
were by the Corporation as strangers to 
the bills, and the plaintiff bank should 
have at once noticed the defect and taken 
such steps as were possible to get it re¬ 
medied. The learned Judge lemarked 
that the sole question was whether there 
was any acceptance by defendants, or 
did they intimate by the term of their 
signature that they were not accepting. 
An acceptance on the company’s name of 
a bill drawn on themselves would not lie 
an acceptance at all. 

' We agree and we also admit the prin¬ 
ciple to be followed in such cases as this, 
that we should construe the document 
if we possibly can ut re s magis valent 
and not ut res magis percat. But if the 
proper construction is clear on the face 
of the document there is no room for ap¬ 
plying the principle. Were these bills 
accepted in the company’s name ? Coun¬ 
sel was asked in the course of the argu¬ 
ment how a bill drawn on the company 
would have been accepted, and he had 
to admit the bill would have been ac¬ 
cepted in exactly the same way as the 
bills in suit. It is ditlicult to see, there¬ 
fore, how there is any room for ambigui¬ 
ty. If the defendants, when accepting a 
bill drawn on the company, accepted it 
in this from, that form must be taken as 
excluding their own personal liability, and 
yet when they accept a bill drawn on 
themselves in the same form it is argued 
that they have not excluded their per¬ 
sonal liability. The same words cannot 
have a different meaning according as the 
bill is drawn on the company or on the 
defendants. Counsel would be forced to 
admit that the defandants were liable per¬ 
sonally on the other bills drawn on the 
company and accepted by them. 

The Judge mainly relied on the cases of 
Mare v. Charles (1) and Herald v. Connah 
(2)’. Neither of those cases by itself 
would support his conclusion, but he ap¬ 
pears to have considered that their cumu¬ 
lative effect would be sufficient. In the 
first case a biU was drawn on one W. 


(If ri856l 2 El. & Bl, 978 = 25 L.J.Q.B. 119 
( ) 2 Jtir. (N. 8.) 234=4 W.R. 267. 

(2) [1876] 34 L.T, 685. 


Charles and accepted by him as follows : 

Accepted for the company. Payable at 
the Union Bank, William Charles Pur¬ 
ser." Lord Campbell, C. J. pointed out 
that if the words of an instrument could 
reasonably bear an interpretation making 
it valid, they must construe them so as to 
make it valid, and William Charles must 
be taken to have intended to accept and 
not to refuse a bill drawn on himself. Un¬ 
less he accepted the bill drawn on him 
personally in the sense that he rendered 
himself personally liable, he did not ac¬ 
cept at all. On any other construction 
what he wrote on the bill must have am¬ 
ounted to a refusal to accept it. But it 
was clear he intended that the bill should 
not be dishonoured but accepted and they 
must construe what he had written ut res 
viagis valeat. For, no person could, by 
accepting a bill drawn on another, alter 
the contract between the drawer and dra¬ 
wee. There must be a distinct disclaimer 
of personal liability, e. g., where the de¬ 
fendant signed per pro, and those words 
were by mercantile usage equivalent to a- 
signature of the person for whom the “per 
procurator’’ signed. 

In Herald v. Connah (2) a bill of ex¬ 
change was drawn on Henry Connah, 
General Agent of L'Uni one Compagna 
D'Assimagione and was accepted thus : 
“Accepted, payable at 8 York Street, 
Manchester, on behalf of the company, 
H. Connah." The judgment of Bramwell 
B. is instructive as showing that owing to 
the special circumstances of the case, not¬ 
ably the fact that the company was car¬ 
rying on business abroad, the Court was 
determined if possible to make the defen¬ 
dant liable. He said : 

“We must look to the instrument it¬ 
self, and see what the parties intended, as 
that intention appears on the face of the 

document.I agree with the remark 

that has been made, that it may be there 
is no valid acceptance ; but it is to be pre¬ 
sumed in favour of a valid acceptance 
unless the acceptor unmistakably notifies 
that he is not accepting in accord¬ 
ance with the effect of the draft. 

Now I hold that the right way for a per¬ 
son who is accepting for another, to noti¬ 
fy that he is so accepting, is for > him to 
use such words as ‘accepted for or per 
proc’...The natural meaning of the words 
‘on behalf of is that the defendant 
accepted as between himself and the com. 
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pany for their account, but that he did 
accept it.” 

The learned Baron would, I presume, 
have held that defendants in this case had 
excluded their personal liability. But 
whatever authority those cases may have 
had before 1882, the question with regard 
to the liability of a person signing a bill 
is set at rest in England by S. 26 of the 
Bills of Exchange Act:— 

'Where a person signs a bill as drawer, 
endorser or acceptor, aud adds words to 
his signature indicating that he signs for 
or on behalf of a principal, or in a repre¬ 
sentative character, he is not personally 
liable thereon : but the mere addition to 
his signature of words describing him as 
an agent, or as filling a representative 
character, does not exompt him from per¬ 
sonal liability.” 

S. 28 of the Negotiable Instruments 
Act 1881 is much to the same effect, only 
it enacts when an agent is liable person¬ 
ally. 


It is doubtful, however, whether these 
sections really apply when the question is 
whether the acceptance on the document 
is the acceptance of the drawee. Just as 
Bramwell B. in Herald v. Connah (2) took 
into account that the bill was drawn on a 
foreign company, so in this case we have 
to .consider the circumstances in which 
these bills were accepted so as to ascertain 
whether the defendants must be taken 
to have intended to accept and not 
to refuse a bill drawn on them, or whether 
they have unmistakably notified that they 
were not accepting in accordance with the 
effect of 'the draft. It sosms unfortunate 
that the Judge did not allow evidence 
with regard to the status of "Secretaries 
and Agents to a joint stock company in 
India. But it may be taken as common 
knowledge that company management is 
different in India to what it is in England, 
and that in the great majority of compa¬ 
nies the entire management rests with the 
secretaries and agents according to the 
terms of their agreements with the com¬ 
pany subject to the supervision of the 
directors. When, therefore, the defendants 
used the form of signature which they 

fTthlrt? a0t1 ^ a8 8QOretariea a ud agents 
*orthe Oorpor»t&on. 'and especially when 

accepting the pnor bills drawn on the 

t°atSn ai lh TV* b ° a rea9 °uable interpre- 
ta ion that 'they intended to make them- 

aelves personany habl 0 for the bills, and 

is it not -perfectly clear that they unmis¬ 


takably notified that they were not accep¬ 
ting in accordance with thb effect of the 
draft ? I may put it in another way. If 
the plaintiffs had taken the bills to their 
solicitor after acceptance and asked him 
whether the bills bad been duly accepted, 
he must inevitably have advised them that 
the acceptances were not in order. Whe¬ 
ther the signature is a repudiation of per¬ 
sonal liability is one for the Court to de¬ 
cide. But the learned Judge concludes by 
saying that the defendants cannot avoid 
the conclusion to be drawn from the state¬ 
ment in their letter of September 2, 1920, 
which contains these words "W r o are here¬ 
with sending you the above draft duly ac¬ 
cepted by us,” that the acceptance whe¬ 
ther by the company or by themselves is 
a good acceptance. The letter was annex¬ 
ed to the original written statement a£ the 
defendants but was not exhibited at the 
hearing nor was it relied on during the 
argument before us. Clearly it does not 
carry the case any further as the letter is 
signed in the same form as the accep¬ 
tances. Fully recognising that we should, 
if we possibly can, give effect to the prin¬ 
ciple of construing these acceptances ut res 
magis valent, we are constrained to hold 
that there was no acceptance by the de¬ 
fendants of the bills in suit. Appeal al¬ 
lowed and suit dismissed with costs in 
both Courts. 

Crump, J.—I agree. 

Appeal alloioed. 
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Macleod 0. J., and Crump, J. 

Kanaiyalal Nanalal Dcsai— Appellant. 

v. 

The Secretary of State for India— 
Respondent. 

Appeal No. 64 of 1924, Decided on 24th 
November 1924, from the order of Dt J 
Surat, in Suit No. 57of 1924. 

* Specific Relief Act, S. 4b—Suit to declare 

unS'r S. itapp^ 

a ,-s: 

Icoal Board is illegal, void, ultra vires, and that 

Board a irtnM 0 t e l t,On i ° f th / Inemb ora ol the Dt. 
Board could take place under the said lists. 

Dlstriot from h: I nti elf or**by his 

holding elections of. members of The^DlJtrlot 
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Local Board under the alleged illegal lists, is of 


the nature contemplated by the provisions of 
S, 45 of the Specific Relief Act. S. 42 of the 
Specific Relief Act, therefor*, has no application 
to the case. [P 250 C 2] 

H. V. Divatia —for Appellant. 

Kangn and S. S. Patkar —for Respon¬ 
dents. 

Judgment —The plaintiff filed this 
suit against the Secretary of State for 
India in Council and the Collector of Surat 
asking for the following reliefs :— 

(1) That it may he declared that the 
preparation and publication of the lists 
for voters for all general and Mahomed an 
constituencies of the District Local Board 
of Surat was illegal, void, ultra vires, and 
no valid election of the members of the 
District Local Board of Surat for the term 
commencing on from the 1st day of 
January 1925 could take place under the 
said lists ; 

(2) For an injunction restraining the 
Collector of Surat from himself or by his 
subordinates holding elections of mem sors 
of the District Locil Board of Surat for 
the terra commencing on and from the 
1st January 1925 under the alleged illegal 
lists. 

He then applied to the District Jucge 
for an interim, injunction. 

After hearing arguments the Judge, 
while holding that he had no jurisdiction 
to grant the injunction, said : — 

“ Fow the only effective relief which 
the plaintiff has prayed for is the injunc¬ 
tion restraining the C Elector from himself 
or through his subordinates holding elec¬ 
tions of members of the District Local 
Boird. What the plaintiff seeks is in 
substance a writ of mandamus or a writ 
in the nature of qno warranto. It is a 
high prerogative writ of i very extensive 
remedial nature. If this Court has power 
to grant the writ, then undoubtedly it 
would be proper to make this rule abso¬ 
lute by granting the plaintiff a temporery 
injunction in the terms prayed for. The 
writ such as is claimed by the plaintiff is 
principally used for public purposes and 
to compel the performance of public 
duties. This is not a suit under any 
specific provisions of any specific Act 
nor is it a suit for the declaration of the 
plaintiff’s right to vote and stand as a 
candidate for election which would he a 
suit of a civil nature (I. L. R. 24 Cal. 107), 
nor is it a suit to establish any legal 
character to which the plaintiff is entitled 
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under the provisions of S. 42 of the Specific 
Relief Act. The present suit is in my 
opinion suit of the nature contemplated 
by the provisions of S. 45 of the Specific 
Relief Act.” 

This is a j erfectly correct exposition of 
the substance of the plaintiff’s claim and 
the Judge was clearly right in holding the 
suit was of the nature contemplated by 
S. 45 of the Specific Relief Act. The 
plaintiff's pleader, however, in arguing 
that that decision was wrong seeks to 
lead the Court away from the real issues 
in the case b/ asking us to consider not 
the relief claimed by the plaintiff but the 
statement in his plaint with regard to his 
own personal right to be put on the li9t 
of voters, although no relief is claimed in 
respect of such right. We are not con¬ 
cerned in this case with the question 
whether the plaintiff is entitled to vote, 
whether his name has been placed on the 
wrong list of voters, or whether his name 
has beeD omitted from the list in which 
he says his name ought to he. He sues 
as a member of the public for a declaration 
that the Collector in the performance of 
his duties with regard to the District 
Local Board elections has not performed 
his duties in the proper way, has done 
that whioh he ought not to have done, or 
has left undone that which he ought to 
have done, and that in consequence of 
such illegal action the defendant should 
bo restrained from holding the elections. 
S. 42 of the Specific Relief Act, therefore, 
has no application whatever to this case. 
Tne only section which can possibly apply 
is S. 45. There can be no doubt that the 
District Judge has no jurisdiction to make 
any order which would be in the nature 
of a mandamus in a suit under S. 45 of 
tho Specific Relief Act. That jurisdiction 
has been given only to tho High Courts 
mentioned in tho section, and it can only 
he exercised within the local limits o 
their ordinary original civil jurisdiction. 
The appeal, therefore, must be dismissed 
with costs. 

Appeal dismissed. 
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Macleod, C. J., and Coyajee, J. 
The Jubilee Mills, Ltd. —Appellant. 

v. 

The Commissioner of Income Tax —Res¬ 
pondent. 

0. C. J. Appeal No. Ill of 1924, Deci¬ 
ded on 5th February, 1925, from the deci¬ 
sion of Mulla, J., 

(o) Income Tax Act (191*), S, 51— Application for 
refund — S. 51 does not aj/jily. 

Ad applhation for refund of income-tax already 
paid by mistake is Dot in the course of assess¬ 
ment under the Act and it does not come within 
8 . 9. [P. 25S, C. 1] 

(6) Income Tax Act (1918) S. 26— Scdiondoes not 
provide for ajipeal to Commissioner. • 

S. 26 only relates to a mistake in the demand 
of any assessment, and cannot enable the discon¬ 
tented assesses, who has paid the amount deman¬ 
ded from him, to rc-open the question of the 
assessment. The section provides for the recti¬ 
fication of mistakas-caused by the demand not 
corresponding to the assessment, and does not 
provide for an appeal to the Commissioner from 
the order of the Collector under S. 2G either rec¬ 
tifying the mistake or refusing to rectify a mis¬ 
take on an application made by the assessee. 

. (P. 258, C. 1] 

Chtvidn Lai Setalvad , B. J. Desai and 
B . K. Desai —for Appellant. 

Kanga —for Kespondent. 

Judgment— This is an appeal from 
the order of Mr. Justice Mulla dicharging 
a rule nisi taken out by the petitioners 
calling upon the Commissioner of Income 
Tax, Bombay, to appear and show cause 
why he should not be ordered to refer the 
questions set out in Ex. F, and in para 8 
of the petition, together with his opinion 

thereon to this Court for its decision. The 
petitioners are a joint stock company incor- 
porat^ and registered in Bombay on June 
16, 1920. They were required by the 
CoUector of Income Tax to make a return 

° f inn, in n ° n ° me * or a99e "ment for the 

year 1921-22. On October 27,1921 the 
petitioners lodged accounts for the’year 

S«l JUne f’ mh U >>° n ** the 

£ f 18SDed , DOtlcesot assessment for 

1921 22 whin? 8UPer u taX for the 
ed and th« ° TJ 8ubse <juenfcly amend- 
ea, and the amended notices were issued 

gegea that th: y \ri 1 ra™r^‘hai°Thl 

1926/B 33 & 34 


tax on the basis of the accounts for the 
twelve months, ending June 30, 1921. 
Accordingly in November 1922 they made 
a representation to the Senior Income- 
Tax Officer pointing out the mistake 
end claiming refund of the incopme- 
tax already paid. The Senior Income 
Tax Officer replied by his letter of Novem¬ 
ber 18, 1922, that the assaessments to 
income tax and super tax . levied against 
the company for 1922-23 was in order and 
needed no revision, and if they were dis¬ 
satisfied they might appeal to the Assis¬ 
tant Commissioner of Income Tax, Bom¬ 
bay, against the same. It will be seen 
that the Senior Income Tax Officer did 
not refer to the assessments for 1920-21 
which was the assessment which the peti¬ 
tioners were complaining about in their 
letters to him. 

The petitioners then applied to the 
Commissioner of Income Tax who gave 
his decision on June 19, 1923, as follows:- 
The petitioners* attention is drawn to 
the fact that the assessment against the 
Jubilee Mills, Ltd., objected to in their 
petition dated March 23, 1923, was levied 
in the year 1921-22 under proviso to S. 
19 of the Act, 1918. The notice of assess¬ 
ment was issued on December, 8, 1921. 
Iho tax after some minor modifica¬ 
tion was paid hy the Company on Febru¬ 
ary 6, 1922. No appeal against tbs 
assessment was made as provided for by 

• 2 1 ot Acfe - 1918 - The under¬ 

signed declines to take action under S. 51 
of Act, 1918." 

A further representation was made te 
the Commissioner of Income Tax to whiob 
he replied on July 24, 1923, declining k» 
accede to the petitioners’ request to make 
a reference to the High Court. On Febru¬ 
ary 8, 1924, the Commissioner, who had 

r r Veda letfcer from th0 Petitioners 
of the 6th instant, which is not on the 
record, replied that it had been decided to 

ZffV t0 the High C° urt ^ the 

matter of the income tax and super tax 

assessment of the Jubilee Mills. 'Limited. 

foi the year ended March 31, 1922, under 

of 1918 l n L COme Tax Aot VII 

* A - ’ and that the same would be 
made in due course. 

sione" A rt,6y ; u h ° Was fcben Oommis. 

on Ap^lo \° q have g ? ne ^ve, and 
V onU pm J 92 ^. iua suooessor, Mr 
Yaohha, rephed to the petitioners* lefti 
otP.bro.rj 6, th.t he dSdT 
»d.r the order elready pas6e dio eC™. 
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on June 19. 1923, which we have just 
referred to. 

The petitioners then took out this rule. 
Mr. Justice Mulla relying on the decision 
of this Court in In re Panalal Ganeshdas, 
(l) held that the application would not 
come within S. 51 of the Act of 1918, as 
it was not made in the course of any 
assessment under the Act or any procee¬ 
ding in connection therewith other than a 
proceeding under Chapter \ 11. We think 
that that decision is correct. When the 
assessment has been determined by the 
Collector, he shall s* rve on the assessee a 
notice of demand in the ] rescribed form as 
provided by S. 20 ot the Act. If the assessee 
objects, he may apply by petition to the 
Commissioner for relief against any order 
of the Collector in respect of such assess¬ 
ment, which i etition shall ordinarily be 
presented within thirty days of receipt of 
notice of demand. If the petition against 
the assessment is not presented, then it 
must be taken that the assessment is final 
and no application can be made under 

S, 51. 

The petitioners then contend that the 
application to the Collector was made 
under S. 26 of the Act, under which the 
Collector may at any time within one 
year from the date of any demand made 
upon the assessee, rectify any mistake in 
connection therewith which has been 
brought to his notice by such assessee, 
and make a refund to such as-esseo in 
respect thereof. That section only relates 
to a mistake in the demaud of any assess¬ 
ment, and cannot enable the discontented 
assessee, who has paid the amount 
demanded fr m him, to reopen the ques¬ 
tion of the assessment. The section pro¬ 
vides for the rectification of mistakes caus¬ 
ed by the demand not corresponding to 
the assessment, and does not provide for 
»\n appeal to the Commisioner from the 
order oi the Collector under 3. 26 either 
rectifying the mistake or refusing to rec¬ 
tify a mist 'ke on an application made by 
the assessee. Therefore, in this case it 
was not competent to the petitioners^ to 
apply to the Commissioner of Income Tax 
bo refer the question which had arisen to 
the High Court, on the ground that it 
referred to the interpretation of certain 
of the provisions of the Act, or of some 
rule there, ader. 

(11 V i‘J B<r.n. 345—40 Bom. 10 r i=23 Bom. L. 

R. 12 1. 


The appeal must be dismissed with 
costs. 

Appeal dismissed „ 
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Macleod, C. J., and Crump, J. 

Nahadei' Laavicn Satardeler ,—In re. 

Criminal Ref. No. 72 of 1924, Decided 
on 13th December, 1924, from the Dt. 
Mag. Ratnagiri. 

Criminal P % C f S. 203 —Dismissal of complaint 
dors not txir fresh complaint , hut complainant must 
inform Magistrate about previous dismissal. 

Where an accused person has been once dis¬ 
charged by a magistrate under S. 203 the same 
case can be enquired into by ether Magistrate 
again. But the complainant is bound to inform 
the magistrate before whom he makes a fresh 
complaint that his previous complaint was 
dismissed. [P.259,0.2] 

Judgment.— This is a reference by 
tbe District Mag.strate of Ratnagiri. 
One Mahadeo Laxman filed a complaint 
on April 15, 1924, under Ss. 448, 506 and 
350, Indian Penal Code, in the Court of 
the First Class Magistrate at Malvan 
against Sitaram Far ay an Tavde, Havildar 
of the 11th Mahratta Light Infantry then 
stationed at Secunderabad, and three 
otbors. The complaint was that the ac¬ 
cused entered the complainant’s house- 
on April 8, 1924 beat him and threatened 
to kill him. The First Class Magistrate- 
verified the complaint and dismissed it 
under S. 203 of the Criminal Procedure 
Code on April 16, 1924. 

The complainant then filed a fresh com¬ 
plaint on the same facts against the 
same accused in the Court of the Bench 
Magistrates of the Second Class at 
Malvan on April 25, 1924. The fact of 
his previous complaint having beeD dis¬ 
missed by the hirst Class Magistrate was 
not mentioned by the complainant in his 
complaint to the Bench Magistrates. 
The Bench Magistrates entertained the 
complaint rec >rded the complainants 
verification statement, and ordered the- 
issue of procesj under S. 448, IndiaD- 
Penal Code. Accordingly, a bulable- 
warrant was issued for the arrest of the 
accused Havildar, who brought to the 
notice of the District Magistrate the 
above facts in an application for transfer 

of the case. . 

On examining the papers the Magis- 
trate was of opinion that the Benon 
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Magistrates were wrong in taking up the 
complaint, which was already dismissed 
by the First Glass Magistrate. Such a 
complaint was held to be without juris¬ 
diction and the proceedings were set aside 
by the High Court of Allahabad in Queen • 
Empress v. Adam Khan (l). The Dis¬ 
trict Magistrate, therefore, requested the 
Registrar to k ndly move the High Court 
to set aside the proceedings pending in 
the Court of the Bench Magistrates at 
Malvan. 

In Queen Empress v. Adtm Khan (l) it 
was held that when a competent tribunal 
has dismissed a complaint another tribu¬ 
nal of exactly the same powers cannot re¬ 
open the same matter on a complaint 
made to it. The learned Judges said 
(p. i( 103): - 

‘We think it utterly contrary to sound 
principles that one Magistrate of co-ordi¬ 
nate jurisdiction should, in effect and 
substance deal with, as if it were an 
appeal or a matter for revision, a com¬ 
plaint which had already been dismis¬ 
sed by a competent tri ounal of co-ordinate 
authority.” 

On the other hand, in Queen-Empress v. 
Bupuda (2), it was held by this Court 
that there was nothing to prevent a Magis¬ 
trate after he has once discharged an ac- 
oused under S. 203 of the Code of Crimi- 
nal Procedure from enquiring again into 
the case against him. A discharge not 
operating as an acquittal leaves the matter 
at large for all purposes of judicial en- 
!fl uir y- T *? ere is jurisdiction still vested 
jin all Magistrates including the one who 
( made the previous enquiry, just as before, 
jfiut all Magistrates and especially the one 
who formerly discharged the acoused are 
'bound to exercise due discretion to take 
that discharge into account, and to avoid 
any such oppressive proceedings as may 
either expose them to punishment under 
S. 219 or 220 of the Indian Penal Code 

accused. 01 V1 ° D the 1>art of the 

JWh “• 1 1 fc ? inkl therefore . that the 
Bench Magistrates at Malvan had no 

toinantr 1° the com Plainant, and 

SeC ° nd oom PW“* be- 
JJJ?®,. complaint had already 

been dismissed by the First Class Magis* 

trate. But we do think that there wat a 

fo°rm P thl n R d °V y 2? th ® 00m P^inant to in- 
form the Benc h Magistrates that h* h*A 

Jl)[1899] 2a All. 106=1899 A WN~2n- 

(2) [188 ,] Unrep. Ct. 0* 8W=o£.40 0 f 1887.. 


previously filed a similar complaint which 
had been dismissed, because when the 
Court to which the second complaint is 
made becomes aware that a similar com¬ 
plaint has already been dismissed it must 
necessarily exercise greater care in consi¬ 
dering how to deal with the case. 

Therefore, we might send back the case 
to the Bench Magistrates to reconsider 
their order taking into consideration the 
fact that a previous complaint was dis¬ 
missed: hut considering the conduct of the 
complainant we see no reason why we 
should do so. Accordingly we set aside 
the order of the Bench Magistrates. 

Order set aside. 
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Macleod, C. J. and Coyajee, J. 
David Sassoon —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Application for Revision No? 
399 of 1924, Decided on 14th January, 
1925, against the order of the Presy. Mag! 
Bombay. 

Criminal 1\ C., S. 488 (l'— Children—Offer to 
wmfii ; in future is no ba>- to passing order. 

With regard t° the maintonau.-e of children, 
it is sufficient under sub-section (') 0 f Section 
4S8 if the neglect or refusal to maintain thfra J 
proved. On such proof the Magistrate can make 
an order for the paj mailt of a moi thly allowanoe 

,« r tv e >V' a, -". ten i iiUC0 ot each child t0 such person 
as the Magistrate from time to time directs. An 

offer to maintain the children iu the future i fl 

from 8l S ?6U lt9 ,° lf t0 d6bur th « Magistrate 
from inaknig the order. Th.- Magistrate will be 

entitled to consider tho circumstances in whioh 

the offer was made, and whethc- it was right and 

l h ® if ” ot in the custody of 

tho lather, should bo hauded ovor to him. 

[I> 260 C 2] 

G.N.Thakor, I. J. Sopher and S. Q 
Shertukde —for Applicant. 

Daphtary,\Dixil, Maneklal and R R 
Patkar for the Crown. 

Macle°d, C. J.—The complainant in 
this case was one Mrs. David Sassoon who 
presented an application under S. 488 

an ri o« f al K Pl '°, c . edu ^ e Cote- { °* mainfceS 

anoe for herself and her four sons against 
the respondent David Sassoon, her hus¬ 
band and the father of the children. The 

defence to the application, as set out hi 
the respondent s statement, was, that thS 
complainant was misbehaving hkraelf^h 
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a certain person, and had gone to Calcutta 
without his permission. With regard to 
the maintenance of the four sons, the 
respondent said that he was willing to 
have the children with him. 

On the facts the Magistrate came to 
the conclusion without any hesitation that 
the defence was not proved in any of its 
material particulars. Consequently the 
charge of misconduct was proved to be 
false. The Magistrate further considered 
that the complainant had satisfied him 
that the respondent having sufficient 
means was neglecting to maintain his wife 
and his four sons, who were unable to 
maintain themselves. The ages of the 
children varied from seven to eleven. 
The Magistrate then considered the con¬ 
tention of the respondent that he was 
willing to keep the children with himself, 
and therefore, no order under S. 488 could 
be made against him. He said :— 

“ The point is not free from difficulty. 
It is not covered by any Bombay autho¬ 
rity, £0 far as I know. There are con¬ 
flicting rulings of the Punjab Court, sup¬ 
porting respondent’s contention, on the one 
hand (viz., P. R. No. 18 of 1894 and P. R. 
No. 22 of 1917) and the decisions of the 
Burma Court, supporting the complainant 
on the other hand (16 Crim. L. J. 656). 
Considering the object underlying S. 488, 
Criminal Procedure Code, I perfer to 
follow Burma rulings rather than Punjab 
ones. Otherwise in those cases where 
ohildren are very young, as in this case, a 
mac knowing full well that no mother 
would part with such children, has simply 
to make an ostensible offer to keep the 
ohildren with him and he can thus defeat 
the object of S. 488, which is to secure 
provision for helpless children.” 

The Magistrate then made an order that 
the respondent should pay in the aggre¬ 
gate Rs. 90 a month to the complainant 
for the maintenance of herself and the 
children. 

On November 26, a rule was granted on 
the application of the respondent in order 
that this question might be decided by 
this Court. Thereafter an application was 
made on the Crown side by the respondent 
under S. 491, Criminal Procedure Code, 
asking that the custody of the sons should 
be given to him. The application was 
heard hy Mr. Justice Mirza who came to 
the conclusion that the petitioner’s allega¬ 
tion that for some time past his wife had 
led an unchaste life and that he was afraid 


that if his children were to continue to 
reside with her they would be conta¬ 
minated, was absolutely without founda¬ 
tion. The learned Judge was satisfied on 
the evidence that Mrs. Sassoon had looked 
after the children very well. She had 
sent the elder boys to school and had 
educated them at her own expense. He 
was also satisfied that the children would 
be much better looked after by the mother 
than they would be if they were thrown 
to the tender mercies of their father. 

We can now consider the proper con¬ 
struction of S. 488 of the Criminal Pro¬ 
cedure Code in the light of the respond¬ 
ent’s contention. We think that with 
regard to the maintenance of children, 
it is sufficient under sub-section (1) of 
S. 488 if the neglect or refusal to main¬ 
tain them is proved. On such proof the 
Magistrate can make an order for the pay¬ 
ment of a monthly allowance for the 
maintenance of each child to such person 
as the Magistrate from time to time 
directs. An offer to maintain the children 
in the future is not sufficient of itself to 
debar the Magistrate from making the 
order. The Magistrate will be entitled to 
consider the circumstances in which the 
offer was made, and whether it was right 
and proper that the children, if not in the 
custody of the father, should be handed 
over to him. 

With regard to the maintenance which 
can be directed to be paid to a wife in 
case her husband neglects or refuses to 
maintain her, there is a special proviso to 
the section that if the husband offers to 
maintain his wife on condition of her liv¬ 
ing with him, and she refuses to live with 
him, the Magistrate may consider any 
grounds of refusil stated by her, and may 
make an order under the section notwith¬ 
standing such offer, if he is satisfied that 
there is just ground for so doing. There 
was a very good reason in our opinion why 
the legislature did not include children in 
that proviso, namely, so that the onus 
should not be thrown on them of stating 
grounds of refusal which would htfve to he 
considered by the Magistrate before mak¬ 
ing an order for their maintenance. It 
could not have been intended that the 
father by stating his willingness to main¬ 
tain the children could deprive the Ma¬ 
gistrate of his jurisdiction to make an 
order under the section. It seems to us 
that once the Magistrate is satisfied that 
a father has neglected or refused to main- 
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tain his children, he is entitled to make an 
order for their maintenance, though he 
may consider any offer by the father to 
maintain them in the future on its merits. 
In this case, agreeing entirely with the 
remarks of the learned Judge who heard 
the application under S. 491, Criminal 
Procedure Code, we are satisfied that the 
children ought to remain with the mother. 
The rule will, therefore, be discharged. 

Coyajee, J.—I agree. 

Buie discharged. 
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MACLEOD, C. J. AND CRUMP, J. 

Bhimrao Narasimha Hublikar —Appel* 
lant. 


Empero )—Opposite Party. 

Criminal Appeal No. 408 of 1924, De¬ 
cided on 12th November, 1924, from con¬ 
viction and sentence passed by Add. S. J., 
Sholapur. 

(а) Evidence Act , S . 114 iU (6 )—Corroboration in 
ail meterial jxirtictdara if not necessary.—Evidence 
Act , S. 133. 

In dealiug with the evidence of an accomplice 
the Judge is not bound to roly on such statements 
only as are corroborated by other reliable evi¬ 
dence. Once a foundation is • established for a 
belief 1 hat a witness is speaking the truth be¬ 
cause he is corroborated by true evidence on 
material points, the Judge is at liberty to come 
to aconolusion as to the truth or falsehood of 
other statements not corroborated. [P. 26*2, C. 2] 

(б) Penal Code , S . 1GI —Favour need not actually 
be shown. 


No favour need be shown to the briber as a fact- 
it would be sufficient if ho was led to believe that 
the matter would go against him if he did not 
give the Officer a present. [p. 203. C. 2] 

Chimanlal Setalvad , A.G, Desai and 
V. S. Sanzgiri —for Appellant. 

Velinker and S. S. Patkar — for the 
Crown. 


Maeleod, C. J. —The accused wt 
charged before the Additional Sessior 
Judge at Sholapur with having accepte 
from one Shri Kisan Sard a cloth to th 
value of Ra. 95-7-6 a9 a motive for shov 
fche 3aid Sarda suit N< 
fc 5 h*f-° n 1922 me * the aco °sed a 

ioinU t TL- h0 l dl ^, the appointment c 
joint Subordinate Jndge at Sholapur an 

thus havmg comndtted an offence nnde 

B. 161 of the Indian Penal Code. Th 

judge disagreeing , with the assessoi 


found him guilty and sentenced him to 
one year’s simple imprisonment and a fine 
of 1,000. 

The accused has appealed. 

Sarda, a wealthy merchant of Sholapur 


owned a house which he had leased to 
the Municipality to be used as a school 
building. In April 1922 he was told that 
if he would open windows on the ground 
floor and add a second storey he would 
be paid an increased rent. With the 
consent of the Municipality he commenc¬ 
ed the alterations and additions. His 
neighbours on either side objected. One 
of them, Tandulwadikar, filed suit No. 
570 of 1922 in the Subordinate Judge’s 
Court on June 1 and obtained next day 
an interim injunction ex parte. The notice 
of the injuction was served on Sarda on 
June 9. Exhibit 2 B is the Roznama of 
that suit. Sarda put in a written state¬ 
ment and the suit was adjourned for pro¬ 
duction of documentary evidence. On the 
29th the Judge appointed the following 
day a Sunday for an inspection of the pre¬ 
mises. It may be necessary to mention, 
though it is not of much importance, that 
the owner of the premises on the other 
side of Sarda's building also filed a suit 
against him, and in July 1922 SaTda him¬ 
self had three or four suits pending in the 
Court of the accused. On the 30th, Sarda 
and his pleader Phadke went in Sarda's 
carriage to drive the Judge to the pre¬ 
mises. After viewing some other premis¬ 
es the Judge came to Sarda’s building. 
Mehendale, the plaintiff’s pleader, joined 
the party at the first premises. Sarda 
alleges that accused said to him in Cana- 
rese You have built this unjustly. I shall 
have it demolished,’ In the Magistrate’s 
Court Sarda said that accused told him 
he would have to buy plaintiff’s land. 

hen the inspection was finished the 
Judge went to Phadke’s house for tea. 
Sarda alleges that after tea the accused 
said to Phadke in Marathi ‘Speak to 
your oiient and get him to buy the land,’ 
From Phadke’s house the Judge went on 
with Sarda and Mehendale to the latter's 
house where he got out. Sarda then depos¬ 
ed as follows : 4 When we started accus¬ 
ed asked me in Marathi whether >1 knew 
of a good cloth-shop. I said there were 
two or three good doth shops, and men¬ 
tioned Shingi’s Ganeshram’s and Nikte’s 
He asked me to drive to Shingi's. He 
then said Yon have built the wall un¬ 
justly and I shall have to have it pulled 
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own., J said It is in your hands, do 
as you wish. He said 'Nothing conies 
out of merely lending a carriage. Recog¬ 
nise that fact and I shall have your 
business done.’ I suspected that he was 
asking for a bribe. He meant that the 
loan of carriage was not enough. I had 
bee often lending him my carriage.” 
The account given of this conversation by 
Sarda in the Magistrate's Court was prac¬ 
tically to the same effect, though he did 
not mention that the Judge said “I shall 
have your business done." Sarda said 
' Accused said to me "you have illegally 
opened windows, I will have to order 
them to be blocked up.’ 1 said 'It is in 
your hands, do what you like." Accused 
replied * Nothing comes of lending a horse 
and carriage for drives, you think this 
over’." As to what happened at Shingi’s 
shop I have very litle doubt that the pro¬ 
secution evidence correctly describes it. 
Shingi showed some cloth to the accused 
and he chose various pieces asking Shingi 
to debit the price to Sarda’s account. 
Shingi looked at Sarda who said "enter 
it." Samsuddin a servant in the shop, 
made an entry. Accused had said “do 
not enter my Gujarat, enter Sarda’s 
Haste." The cloth was then packed up 
and placed in the carriage. Sarda says 
that after they had left the shop accused 
went back again into the shop for two or 
three minutes but whether he did or did 
not go back is not very material. The 
accused was evidently anxious that the 
cloth should not be debited to himself. 
Sarda then drove the accused back to his 
bungalow where lie got out with the par¬ 
cel of cloth. 

The defence is briefly as follows. 

The accused thought of going to his 
bungalow before going to Shingi's shop 
to bring some money. To avoid the dalay 
he asked Sarda to accommodate him for 
a short time. When they got back to the 
bungalow accused went in for the money 
to pay Sarda and found that his wife who 
had the key of the cash box was out, so 
he asked Sarda to wait for payment and 
he sent the money the next day by the 
hand of his son. Yasin, the driver of 
Sarda’s carriage, deposed that the accus¬ 
ed on arrival at his bungalow went strai¬ 
ght in with the cloth and witness drove 
off. There is no evidence whatever that 
the accused sent the money next day to 
Sarda. Sarda denies he received the 
money, no receipt has been produced, 


though, when the accused's house at 
Dharwar was searched, receipts on acco¬ 
unt of small purchases for household 
necessaries * ere found. Accused’s son 
was not called to say that he took the 
money to Sarda. Then tbere was no 
reason whatever why the accused should 
not have asked Shingi to o) en an account 
of the cloth purchased. A day or two 
later the accused did make some small 
purchases od credit at Shingi’s shop. A 
suit was aftei wards filed by Shingi against 
Sarda to recover the balance of account 
which was paid after a decree had been 
passed. The evidence, therefore, is conclu¬ 
sive that the accused went in company 
with a litigant in his Court to Shingi’s 
shop and accepted a present of cloth 
which was to he paid for by that litigant, 
and undoubtedly Sarda consented to be 
responsible for the payment for the cloth 
to gain favours with the Judpe in his suit. 
It is hardls necessary forthe prosecution to 
rely on Sarda’s account of what took place 
at the ins] ection of the premises and 
while he was driving with the accused to 
the shop. There is am] le corroboration 
of the rest of Sarda’s evidence. But I 
gather from certain remarks in the judg¬ 
ment that the Sessions Judge has fallen 
into the error of thinking that when 
weighing the value of the evidence of an 
accomjliceit requires c >rroboration not 
only in material particulars hut in all 
material particulars. Although the Judge 
thought that Sarda can e through the 
ordeal of a severe cross examination very 
creditably, he could not accept Sarda s 
evidence of what the accused said on the 
two above-mentioned occasions because 
there was no corroboration, which, as I 
understand the judgment, meant that 
there was no other evidence with regard 
to those conversations, and, therefore, the 
Judge did not feel himself entitled even to 
consider whether that e\idencc is true. I 
may he wrong in my surmise, hut at any 
rate 1 think this is an occasion for 
pointing out that in dealing with the evi¬ 
dence of an accomplice the Judge is not 
bound to rfly on such statements only as 
are corroborated by other reliable evi¬ 
dence On :e a foundation is established 
for a belief that such a witness is speak¬ 
ing the truth because he is corroborated 
by true evidence on material points, the 
Judge is at liberty to come to a conclu 
sion as to »he truth or falsehood of other 
statements not corrooorated. Adopting 
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this test I think there are good reasons 
for thinking that Sarda's evidence regar¬ 
ding the two conversations with accused 
are substantially correct. That the ac- 
oused said something to Sarda at the in¬ 
spection of the premises is deposed to by 
Mehendale, the plaintiff's pleader, and 
judging by what admittedly happened 
afterwards it is not improbable that the 
accused said something to Sarda to induce 
him to think his position in the suit was 
rather doubtful. At any rate a sugges¬ 
tion was made thereafter by the _ Court 
that Sarda should buy the plaintff’s land 
and a Panch was appointed to fix the 
value. I don't however, antach very much 
importance to this incident as the accused 
might merely havb been advising Sarda 
that in order to get rid of the plaintiff’s 
claim to obstruct his building it would be 
cheaper to bm his land. The alleged con¬ 
versation in the carriage was more direct 
and 1 have come to the conclusion that 
the accused must have said something to 
Sarda which resulted on their arrival at 
the shop in Sarda at once consenting to 
have the cloth purchased by the accused 
debited to his account. 

As would only be natural the prosecu¬ 
tion case was most strenuously resisted 
before the Sessions Judge and I shall 
now deal with the various points raised 
before the Sessions Judge and by appel¬ 
lant's counsel before us. 

It was seriously contended before the 
Sessions Judge that there was a con¬ 
spiracy amongst the members of the 
Sbolapur Bar with whom the accused was 
undoubtedly unpopular owiDg to his de¬ 
meanour towards them in Court, and his 
inveterate, desire to get cases settlod, to 
get the accused into trouble. It is re¬ 
grettable that such an accusation should 
have been made by an advocate of this 
Court who contended that this was a bar 
prosecution and that the exertions of the 
0.1. D. were supported by Mehendale 
and other pleaders. The Sessions Judge 
has dealt with this allegation quite cor¬ 
rectly. "When Mehendale headed the de¬ 
putation of pleaders to the District Judge 
in August'1928 he stated'that he had heard 
of the purchase of doth. That purohase 
was an undisputed fact about which Me¬ 
hendale was entitled to give information to 
the District Judge. Thereafter neither Me- 
bendale nor any other pleader did any¬ 
thing except to give evidence as they 
were bound to do, and there is nothing in 


the evidence of Mehendale or Phadke 
which shows any signs on their part ol 
giving false evidence with the malicious 
intent of assisting the prosecution. It 
was also contended that no favour was 
shown to Sarda in his suit. But that is 
not necessary. It would be sufficient if 
Sarda-was led to believe that the case 
would go against him if he did not give 
the Judge a present and the evidence 
tends to show that this is wbat happened. 
It was useless for counsel to urge that the 
prosecution caso was absurd, that there 
was nothing left of it wheD the record 
was closed that it rested entirely on 
Sarda’s evidence and that the Court was 
bound to accept the explanation of the 
accused that he had paid for the cloth. 
Very little endeavour was made to ex¬ 
plain why the accused should have asked 
Sarda to give him credit instead of ask¬ 
ing Shingi to open an account. It was 
suggested that was an usual occurrence 
between friends, but if a man goes with 
a friend to a shop where he can get credit 
he does not usually ask his friend to be 
responsible for goods purchased. Then it 
was obviously necessary to blaoken 
Sarda’s character in every possible way. 
But granting that he was a wealthy 
young voluptuary, who had been tried for 
murder and acquitted, that was no reason 
why he should persist in saying that the 
accused had never paid him for the cloth. 
He certainly was not anxious to give in¬ 
formation to the police, but the shortest 
way out of his trouble would have been 
to say that he had been paid on the 
following day. We are asked to believe 
that although he knew nil the time that 
he had bean paid, he persisted in hie 
denial at the instigation of the Police in 
order to carry favour with them. The 
appeal was argued before us in a more 
temperate and serious manner, but on a 
full consideration of the reoord, and of the 
arguments addressed to us by Sir Chiman- 
lal I can come to no other conclusion 
than that the conviction was right. I 
would dismiss the appeal and confirm the 
conviotion and sentence. 

Crump, J. The appellant in this case 
was, on July 30. 1922, a Second Glass 
Subordinate Judge -on a salary of Rs. 5! 0 
per mensem. He? had served for over 
seventeen years as a Judge and held the 

appointment of Joint Subordinate Judge 
at Sholapur. The oharge on whioh he has 
been oonvioted was that on the date in 
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question he accepted from Shrikissan 
Laxminarayan Sard a certain cloth valued 
at Rs. 95-7-6 as a motive for showing 
favour in the discharge of his functions as 
a Judge to the said Shrikissan Laxmi¬ 
narayan Sarda. 

I have carefully considered the argu¬ 
ments urged before us, and I ha^£.ex- 
amined the record of the case and the 
conclusion to which I have come is that 
the case is in its nature extremely simple. 
When the salient facts are grasped it ‘s 
at once apparent that there is no room 
for 

^ ^ • elaborate discussion. It may be 
premised that there is, in my opinion, no 
ground for the suggestion that there has 
been any conspiracy against the appel¬ 
lant. Nor is the history of the events 
subsequent to July 30, 1922, such as to 
give rise to any cogent argument for or 
against the appellant. In order to ap¬ 
preciate the events of that crucial date a 
few introductory facts are necessary. 

The person who is said to have given 
the gratification, whom for brevity I shall 
call Sarda, is a well-to-do Marwadi of 
Sholapur. There is nothing in the man’s 
antecedents which seriously detracts from 
the value of his testimony. On the other 
band, he is not a man in whom implicit 
confidence can be reposed. Some time in 
May 1922 he made certain additions to a 
house which was leased to the Municipa¬ 
lity as a school, and on June 1, 1922, one 
of his neighbours named Tandulwadikar 
filed a suit against him (Suit No. 570 of 
1922) in the appellant’s Court. Tandul- 
wadikar in that suit prayed that a 
portion of the new building should be 
demolished. I have examined the record 
of that suit and I find nothing in 
it to indicate any conduct of the 
appellant nconsistent with the conduct of 
an honest Judge. The charge against the 
appellant rests upon oral evidence. 

Only July 30, 1922, the appellant deci¬ 
ded to examine the premises. On the 
afternoon of that day he drove to the 
place in Sarda’s carriage. The defendant 
Sarda’s pleader Mr. Mehendale and the 
plaintiff Tandulwadikar’s pleader Mr. 
Phadke were present, as also the parties 
themselves. After the inspection, the 
appellant, the two pleaders, the appellant’s 
Shirestedar Joshi and the defendant 
Sarda drove to Phadke’s house and had 
tea. i'rom that house, the appellant, 
Mehendale and Sarda drove as far as 
Mehendale’s house where Mehendale left 
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them. From that house the appellant 
and Sarda drove to the shop of Gopinath 
Shingi, a cloth merchant. At that shop 
in the presence of Gopinath and his olerk 
Shamsuddin the appellant selected the 
cloth in question. The purchase was 
entered in Sarda’s name. Thence the 
appellant and Sarda drove to the appel¬ 
lant’s house. The appellant took the cloth 
into his house and Sarda drove away in 
his carriage. 

The facts set out above are admitted. The 
controversy turns upon three points : (a) 
what took place at the inspection, ( b ) 
what took place at the shop, and (c) what 
took place in the carriage. As to the first 
point there are five witnesses, viz,, the 
pleaders, Tandulwadikar. Sarda, and the 
clerk Joshi. As to the second point there 
are three witnesses, viz., Sarda, Shingi and 
Shamsuddin. Sarda alone speaks of the 
incident in the carriage. 

Before dealing with the oral evidence it 
is necessary to consider the admitted 
facts. I should be very willing to place 
an innocent construction on those facts 
but I find myself unable to do so. The 
appellant is an experienced judicial officer. 
He goes to inspect premises in a suit 
where very valuable interests of the 
defendants are at stake. From that inspec¬ 
tion he goes almost ’directly with the 
defendant to a cloth merchant and permits 
the defendant to purchase on his behalf 
cloth of a not inconsiderable value. That 
cloth he takes away to his house. Such 
conduct in a Judge is extraordinary. Two 
explanations are possible and two only: 
(l) indiscretion, (2) dishonesty. 

I find it hard to believe that an experi¬ 
enced Judge would be so indiscreet. He 
must have known that Shingi would have 
given him credit. Indeed he admits that 
he obtained goods on credit from Shingi 
two days later (August 1). The expla¬ 
nation that he allowed Sarda to purchase 
the goods because he had no money with 
him is difficult to accept. It is hard to 
believe that he did not know that Shingi 
would have given him the goods on credit. 
That a merchant in Sholapur would in 
fact have readily given credit to a Subor¬ 
dinate Judge is so probable in the light of 
ordinary human • experience that there 
could be little doubt on the point even if 
Shingi had not so stated in his evidence. 
The appellant alleges that he paid Sarda 
next day. No attempt has been made to 
prove this. Ordinarily there would have 
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been a receipt. No receipt is produced. 
The conclusion (I reach it with reluctance; 
is that the admitted facts point to the 
second alternative, that is, dishonesty. 

It will be convenient here to deal with 
the question as to how far it is 9afe to rely 
upon Sarda. He is an accomplice. I 
accept the test laid down by Batchelor, J. 
in Emperor v. Govind Baloant Laghate 
(1): "In so far as (the witness) is an 
accompalice the law, as laid down in 
Ss. 133 and 114, ill. (*>), of the Indian 
Evidence Act, declares that while the 
Courts should ordinarily make a presum¬ 
ption against the credit of aD accomplice 
that presumption may be displaced by 
other circumstances, notably by sufficient 
corroboration of the accomplice on 
material points...It seems to me that when 
all legal precautions have been taken and 
all relevant considerations duly weighed, 
there remains the plain question whether 
the Judge or Magistrate does or does not 
believe the particular accomplice.’ The 
question then which I put to myself is 
this: " Bearing in mind the caution 

necessary in dealing with the evidence of 
the witness do I believe Sarda’s evidence?” 
In the light of the admitted facts I should 
find it difficult to answer that question in 
the negative. In other words the admit¬ 
ted facts themselves furnish material 
corroboration. It is, however, unneces¬ 
sary to rest the decision on that view for 
there is other evidence which furnishes a 
a more secure ground for a conclusion. 

First, I will deal with what took place at 
the inspection. The witness Joshi is colour¬ 
less and his evidence may be discarded. 
Tandulwadikar says that the appellant 
told him to compromise the matter by 
selling the land to Sarda. Mehendale’s 
evidence contains little that can be said 
to go against the appellant so far as this 
part of the case is concerned. There is, 
however, one statement of his which has 
given rise to some controversy, viz., that 
the appellant spoke to Sarda in Canarese. 
The significance of this lies in the fact that 
Sarda says appellant said to him in 
Oanarese " you have built this unjustly. 
I shall have it demolished.” Phadke says 
that appellant said in English that the 
house had been newly built and if the 
wall was joint it would have to be pulled 
down. . As to the words used the discre¬ 
pancy is immaterial considering the time 

~(1) [1916] 18 Bom. L. R. 266=341. 0. 976= 
17 Or. L. J. 256. 
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that has elapsed. As to the language used 

Mehendale does not know Ca ? are8 .® 

Phadke does. Assuming that the witnesses 
are honest, Mehendale would be more 
likely to recollect the use of an unknown 
language. But little turns on this. -H<ven 
if it be supposed that the appellant expres¬ 
sed an opinion adverse to Sarda, it wo 
be unfair to lay much stress on that. No 
doubt, it would have been more judicial 
not to hazard a D y opinion. But the 
remark might have been innocent enough, 
though indiscreet. I do not think, there¬ 
fore, that much arises from this incident. 
Nor can I see that the bond /ides of any 
of those witnesses can fairly be questioned 
or that any conclusion adverse to any of 
them on any snch ground would assist the 
determination of the case. 

The second incident at the shop is 
more serious. Shingi’s evidence is as 
follows :— 

“ Accused chose some cloth and asked 
the price. Shamsuddin made out a rough 
memo before be made up the parcel. 
Then accused said ' Do not enter it in my 
name. Enter it in the name of Sarda. 

I asked, ‘ Is that all right ?’ He said, 

* All right enter it.’ So I told Shamsuddin 
to enter the goods When accused was 
leaving the shop he said, ‘ Do notenter 
the goods in my name. Do not enter my 
‘ Gujarat’.” 

Shamsuddin’s story is substantially to 
the same effect. I can find no sufficient 
reason for suspecting this evidence. I do 
not think that Shingi would give false 
evidence merely because the appellant as 
a Judge decided another suit against him. 
If this evidence is true, a9 it appears to 
be, then read with the admitted facts, 
which I have already summarised, it is 
most difficult to believe that the trans¬ 
action was innocent. 

The third incident rests, as 1 have said, 
on Sarda’s evidence alone. His story ia 
that, while he and the appellant were 
alone in the carriage, the appellant said 
to him, ’’ You have built the wall unjust¬ 
ly and I shall have it pulled down.” The 
witness replied, “It is in your hands, 
do as you wish”. The appellant said, 
Nothing comes out of merely lending a 
oarriage. Recognise that fact and I shall 
have your business done." 

I return to the test whioh I have laid 
down as to the evidenoe of an aooomplioe. 
Sarda is corroborated most materially by 
the admitted faots. He is corroborated 
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also by Shamsuddin and Gopinath in parti- 
cuiars no less material. Is there any 


reason forrcjectirg his evidence on this 
poiut where ho stands uncorroborated ? 
■that question can only be answered by 
asking another question. “ Do I believe 
barda on this point?" The learned 
Sessions Judge has, in portions of his 
judgment, used language which suggests 
that he regarded corroboration as essentia] 
on each and every particular to which the 
witness Saida deposes. I doubt if he 
really meant to go to that length. Of 
course no rule of that kind can he Did 
down. Indeed no general rule is possible. 
Each case defends upon its own facts. In 
this case, after giving full weight to all the 
facts and circumstances, my conclusion is 
that Sarc a on this point has told the truth. 
The significance of this conversation is too 
plain to need comment. 

1 have not omitted to consider the 
argument that the transaction was too 
open to be dishonest. Many answers are 
possible. The point is sufficiently dealt 
with in para 36 of the judgment of the 
learned Sessions Judge. Nor is there 
much force in the argument that the 
subsequent history of the suit does not 
show that any special favour was shown 
by the appellant to Sard a. Such conside¬ 
rations as these a e of little value in the 
face of the positive evidence in the case. 

I hat the whole story, if believed, dis¬ 
closes an offeree punishable under S, 161 
of the Indian Penal Code needs no demons¬ 
tration. I am of opinion, therefore, that 
the conviction is correct and should he 
Upheld. The sentence is not unduly 
severe. I would confi m the conviction 
and sentence and dismiss the appeal. 

A ppenl rejected. 
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Macleod C. J. and Crump, J. 

Bis'ippi. Rudrappi Dhamingi —Appel¬ 
lant. 

v. 

Emperor - Opposite Party. 

Criminal Appeals os. 135 to 437 of 
1924, Decided on v4th . N overaoer, l l *24, 
from Convictions and Sentences by Ag. S. 
J., Belgaum. 

Criminal P. C, t S. 23S—“ Prorirons 99 are not 
limited to Ss. 15"> a d l >7, of Ev drn-e Art. 

Und r S. 23° the evidence of a witresa takon 
before the c^m nitfc ng Magistrate can in the dis¬ 
cretion of the Judg?, be treated as substantive 
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evidence h the case “ for a.i purposes subject to 
the provisons of the I. dian Evidence Act." 

Provisions*’ in the section cannot be limited to 
particular provisions in the Evidence Act, so that 
state uents made by witnesses before the con- 
mi ting Magistrate are admissible not only to 
contradict or corroborate a witness but also for 
the P'-rpc^e of determining the guilt or inno¬ 
cence of the accused. lint if the witness 
changes the version before the Sessions Judge 
such evidence must he accepted with more 
oautic n, than the ev deuce of a witness who ad- 

k / SS i'k Ses-ions Conn to what he donosed 
Det. re the committing Magistrate. 

IP- -i r ‘, C. 2, P. 268, C. 1] 
A. II. Kelkai for Accused. 

S. S. Patkar— for the Crown. 

Macleod, C. J. The three accused 
were charged before the Acting Sessions 
Judge of Belgaum wish having committed 
the murder of one Sakreva on the night of 
April 6, the third accused being charged 
in the alternative under Ss. 302 and 109 
of the Indian Penal Code with abetment 
of the murder. Accused Nos. 1 and 2 
were found guilty under S. 302 and ac¬ 
cused No. 3 was found guilty of abetment 
under Ss. 302 and 109 by the Sessions 
Judge disagreeing with the assessors. All 
were sentenced to transportation for life. 
The case for the prosecution was as fol¬ 
lows. Sakreva was a Jogti woman living 
alone. Close by lived Monappa a carpen¬ 
ter and his wife accused No. 3. Monappa 
best.me too intimate with Sakreva with 
the result that accused No. 3 finding her 
remonstrances of no avail instigated ac¬ 
cused Nos. 1 and 2 to murder Sakreva. 

Sakreva was last seen alive on the 
evening of April 6. On the evening of the 
8th her dead body was discovered iD a 
tank a short distance away from her hut. 
It was stripped of clothes and tied by a 
rope and weighed dowD by two stones. 
When her hut was searched a quilt upon 
a charpoy and two baskets were found 
sta ned with blood. Apart from the evi¬ 
dence of Tangova, wife of accused No. 1, 
which I shall deal with hereafter, two 
witnesses implicate accused Nos 1 and 2. 

Shivlinga Kompamm (Exh. 6) stated 
that on the evening of the 6*h he saw 
accused No. 1 at the door of his hut and 
accused No. 2 a*, the door of the hut of 
the deceased. He asked them what they 
were doing and accused No. 1 said that 
Sakreva was ill and as he could not assist 
on account of his caste accused No. 2 who 
was a Lingayet was giving her milk and 
rice. Shivhasappa (Exh. 7) was watching 
his field that night. He heard a noise and 
called out when accused Nos. 1 and 2 
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answered him. They each took a stone 
and went away. The Judga considered 
there was no reason why these witnesses 
should not be believed. Ganappa Basap- 
pa (Exb. 12) was called by the Patel on 
the morning of the 9th to a Panchnama 
over the dead body. The nest day he at¬ 
tended at the hut of the deceased when a 
quilt and two baskets stained with blood 
were attached. Accu-ed No. 2 then took 
the Panch to the field o' the Police Patel 
and pointed out the place where there 
were marks of two stones having been 
removed. He took them to the tank, 
went into the water, and brought out a 
Sari which had been hidden in the silt. 
That Sari was identified as belonging to 
the deceased. Exhibit 8, the Patil said 
that he compared the marks where two 
stones had be-n removed with the siones 
found tied to the body and they tallied. 
Accused No. V. also produced Rs. 1^ which 
he said he had collected for building a 
house. The prosecution suggests that the 
money was given by accused No. 3 as a 
reward for committing the murder. 

I now come to the evidence of Tangeva. 

Before the committing Magistrate she 
said that Mallava had instigated accused 
Nos. 1 and 2 to murder Sakreva on ac¬ 
count of her intimacy with Monappa 
Accused No 3 was represented by a plea¬ 
der who declined to cross-examine Tangeva. 
The Magistrate, however examined her 
farther on her statement at considerable 
length. Before the Sessions Judge she 
denied everything she had stated before 
the Magistrate. She admitted that Mal¬ 
lava and Sakreva used to quarrel but 
when she was asked what was the reason 
for the quarrel she said she left the vil 
lage on the Sunday morning and did not 
return until a'.ter the dead body had been 
found. Later on she said there was a 
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each took a stone at considerable length both 
Judg 5 considered Sessions Judge and before us. 
ly these witnesses Code was amended the words sub ect to 
Ganappa Basap- the provisions of the Indian 
id by the Patel on Act were added to S. - ba - 
, to a Panchnama Mr. Kelkar contends that the only 1 
ie next day he at- visions of the Indian Evidence Act to 
, deceased when a which this amendment referred were Ss. 
rained with blood 155 and 157 which enact that previous 
d No. 2 then took statement can he proved to contradict or 
if the Police Patel corroborate a witness. If this 
•lace where there were to hold good, S. 288 would be ren- 
ones having been dered superfluous, since a statement made 
iem to the tank, before the committing Magistrate could 
ind brought out a already be used for limited purposes under 
lidden in the silt, the Indian Evidence Act. 1 he Govern¬ 
ed as belonging to ment Pleader asked the Sessions Judge to 
b 8, the Patil ^aid refer to the proceedings of the Legislative 
marks where two Council or at least to the statement of the 
d with the s tones objects and reasons of the amendment as 
■ f and thev tallied, contained in those proceedings, but I think 
luced Rs. 14 which the Sessions Judge was clearly right in 
ted for building a bolding that such a reference was not 
a suggests that the permissible. It is difficult to see how the 
iccused No. 3 as a word “ provisions” in S. 288 as amended 
the murder. can lie limited to particular provisions in 

ridence of Tangeva. the Indian Evidence Act. We are asked 
ng Magistrate she to accept the proposition without a single 
1 instigated accused argument being brought forward to support 
er Sakreva on ac- it, and the simple answer is that thoamend- 
y with Monappa ment merely makes clear what might po9- 
resented by a plea- sibly have been uncertain without it, that 
s-examine Tangeva. the J udge must scrutinise the statement in 
>ver examined her the same way as any other evideuce which 
int at considerable is tendered, he must strike out wliab on 
lessions Judge she one ground or another is inadmissible ac- 
had stated before cording to the law of evidence, and consi- 
dmitted that Mai- der whether that part which is admissible 
jd to quarrel but can be believed or not, always having 
hat was the reason regard to the fact that the witness before 
id she left the vil- him has contradicted it. I am of opinion 
orning and did not that the Judgo in this case has exercised 
lead body had been all proper precautions before deciding 
said there wa* n. fcVin.f. ho onnld hfiliovn the statement of 


rumour tbit accused No. 3’s husband was 
in criminal intimacy with the deceased 
but she did not know why Mallava quar¬ 
relled with Sakreva. She (Sakreva) was 
in the keep of accused No. 3's husband for 
two years. Questioned on her previous 
statement she said that although no one 
had threatened her, and both the Fouzdur 
and the Magistrate merely asked her to 
tell the truth she told lies through fear. 

The question whether Tangeva’s state¬ 
ment before the Magistrate could be ad¬ 
mitted as substantive evidence in the oase 
.under the provisions of S. 288 of the Cri¬ 
minal Procedure Code-has been argued 


% 


Tangeva recorded by the Magistrate. He 
says : "1 do not think the statement the 

whole tru h. It is clearly influenced by 
the desire of the woman to shield her 
hushand, but it appears to bo inconcei¬ 
vable that the whole should he a fabri¬ 
cation.’' It must be remembered that 
Tangeva did not suggest that she had 
been in any way intimidated by the 
Fouzdar or the Magistrate before she 
made her statement, and the Jud^e re¬ 
marks at the olose of her evidence : "The 
woman seems to have her wits very 
muoh about her and I should say* iti 
certainly unlikely she would be intimi- 
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dated by the Mamlatdar or the Fouzdar.” 
I think the conviction of all accused was 
correct and that the appeals should be 
dismissed. 

Crump, J. —It cannot. I think, be 
doubted that the learned Sessions Judge 
has correctly appreciated the meaning 
and scope of S. 288 of the Code of Cri¬ 
minal Procedure. Under the section as 
it stood before the recent amendment it 
was well settled that the evidence of a 
witness taken before the committing 
Magistrate could, in the discretion of the 
Judge, be treated as substantive evidence 
in the case. The recent amendment adds 
to the section the words "for all purposes 
subject to the provisions of the Indian 
Evidence Act.’’ There does not appear 
to be any possible obscurity as to the 
meaning. The evidence is evidence "for 
all purposes" and is therefore evidence 
for the purpose of determining the guilt 
or innocence of the accused. But had 
the section ended there, it would have 
been possible to argue that such evi¬ 
dence is exempt from any of those pro¬ 
visions of the Indian Evidence Act which 
would otherwise render it inadmissible. 
The legislature, therefore, deemed it 
necessary to safeguard the use of that 
evidence by declaring expressly that like 
any other evidence it was "subject to the 
provisions of the Indian Evidence Act.” 
Among those provisions are many which 
exclude or limit the use of evidence. The 
record of the statement of a witness 
might, for instance, incorporate the state¬ 
ment of another person not called before 
the Court or might disclose the fact that 
the accused person had been previously 
convicted, or had made a confession to a 
police officer. Without the limiting words 
there would be no direct provisions exclud¬ 
ing those matters. That is the true in¬ 
tention of the added words. The Sessions 
Judge was, therefore, justified in his dis¬ 
cretion in using the statement of Tangeva 
as evidence in the case. It is not, in my 
opinion, either necessary or expedient to 
attempt to lay down any general rule as 
to the effect to be given to such evidence 
beyond saying what is indeed obvious, 
that such evidence must, in the nature of 
things, be accepted with more caution, 
than the evidence of a witness who adheres 
in the Sessions Court to what he deposed 
before the committing Magistrate. 

In this case the conviction of accused 
Nos. 1 and 2 rests not on Tangeva’s state- 
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ment alone but on other evidence also 
There can be no doubt that Sakreva was 
murdered, and it is highly probable that 
she was murdered in her hut on the 
night of April 6. The two accused were 
seen at or about that hut by Shivlinga on 
the night in question, and accused No. 1 
gave an explanation of their presence 
which, in the light of undoubted fact that 
the woman was murdered, appears to be 
false. The next night Shivbasappa saw 
them remove from a field two stones, and 
after the corpse was found in the tank 
the stones, which had been used to weigh 
it down were compared with the marks 
at the place shown by Shivbasappa and 
were found to tally. Accused No. 2 fur¬ 
ther pointed out the Sari of the deceased 
which was buried in the mud of the tank. 
If this evidence be considered in the light 
of Tangeva’s first story there is no rea¬ 
sonable doubt of the guilt of accused 
Nos. 1 and 2. 

As regards accused No. 3 there is evi¬ 
dence which seems credible that the 
deceased was in the keeping of her hus¬ 
band, and that this intrigue had caused 
bitter quarrels, and even violence bet¬ 
ween the two women. Sakreva’s circum¬ 
stances were such as to exclude any other 
conceivable motive for the crime. In 
the circumstances I -feel no doubt that 
Tangeva’s earlier story was true, and that 
acoused No. 3 was a party to the crime. 
Had Tangeva given any rational explana¬ 
tion of her first evidence the matter might 
have been more doubtful but it is plain 
that before the Sessions Court she was 
not telling the truth. This being so 
I see no reason to refuse to believe her 
earlier story. 

I would confirm the convictions and 
sentences and dismiss the appeals. 

Appeals rejected 
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Macleod, C. J., and Crump, J. 

Mangal Naran —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 439 of 1924, 
Deoided on 17th December 1924, from 
conviction and sentence passed by Addl. 
S. J., Ahmedabad. 
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Criminal P. C., S. 439-A^ 

Jot chancing sentence should not be issued tw 

dismissal of appeal. 

When » case oomes to Hie knowledge ofib* 
Court by an appeal having fcenfiled »g» inat ^ 
conviction it is not dee.rabk. ^ the appeaMs 
admitted, to issue a notice at the same lime 
under S. 439 to enhanoe the sentence. The noti 
should issue after the appeal has been dismissed 
after being dealt with on its merits. [P 269 C 

S. S. Patkar —for the Grown. 

No. appearance for the accused. 

Macleod, C. J— The accused in this 
cas e was found guilty of (1) kidnapping a 
girl in order to commit murder under 
S 364, Indian Penal Code, and (2) having 
murdered the girl and so having commit¬ 
ted an offence under S. 302, Indian Penal 
Code. For the first offence he was sen¬ 
tenced to three years' rigorous imprison¬ 
ment and for the second he was sentenced 
to transportation for life. The accused 
filed a petition of appeal from the jail and 
when it came before the Court for admis¬ 
sion the Court was of opinion that the 
accused ought to have been sentenced to 
death. Consequently the following order 
was made “ Admit and issue notice to 
•enhance the sentence, i.e,. to sentenoe of 
death.” 

This order would at first sight seem to 
be strange, although it may be justified by 
the addition to S. 439 of the Criminal 
Procedure Code contained in sub-S. 6. 
The Court exercising the powers conferred 
on a Court of appeal by the relative 
section of the Code of Criminal Procedure 
has no power to enhance the sentence. 
But under S. 439 :— 

" In the case of any proceeding the 
record of which has been oalled for by 
iteelf, or which has been reported for 
orders, or which otherwise comes to its 
knowledge, the High Court may, in its 
discretion, enhanoe the sentence." 
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cised are those in which the record has 
been called for by the High Court, or 
which have been reported to the High 
Court, or which otherwise come to the 
knowledge of the High Court on a perusal 
of the returns from the Subordinate Courts, 
and in such cases the High Court may, if 
it thinks fit, issue notice to the accused 
under S. 439, Criminal Procedure Code, to 
show cause why the sentence should not 
be enhanced. Then it is in accordance 
with justice that the accused should be 
entitled to show cause, not only against 
the sentence being enhanced but al90 
against the conviction. But when a case 
comes to the knowledge of the Court by 
an appeal having been filed against a 
conviction it is not desirable, in my opi¬ 
nion, if the appeal is admitted, to issue a 
notice at the same time under S. 439. It 
seems to me absolutely incongruous that 
the Court in the same breath should admit 
the appeal of the accused, and issue notice 
calling upon him to show cause why the 
sentence should not be enhanced, said 
especially it seems incongruous in a oase 
of this kind, where the sentence proposed 
to be inflicted in the notice to enhance is 
the sentence of death. If, after an appeal 
has been heard on its merits and dismissed, 
a notice to enhance the sentence is issued, 
the accused has still the right to show 
oause against his conviotion, but any 
attempt to set aside the conviction would 
not have much chance of success. How¬ 
ever that may be, speaking for myself, I 
prefer to retain the old practice, namely, 
first to deal with the appeal, and then to 
consider whether a notice to enhance 
should issue. In this case there can be 
no doubt that the accused was guilty of 
murder, so the appeal is dismissed. 

We have now to consider whether we 
should nroceed with the notice to enhance. 


Then under sub-S. 6 :— 

" Notwithstanding anything contained 
in this section, any convicted person to 
whom an opportunity has been given 
under sub-S. (2) of showing cause why his 
sentence should not be enhanced shall, in 
showing oause, be entitled also to show 
caQfl® against Mb conviction.” 

The previous praotice has been to dis¬ 
pose of the appeal first before considering 
the question whether the sentenoe should 
he enhanced in the event of the appeal 
being dismissed. Generally the oases in 
whioh the powers of the Court to enhanoe 
the sentence under 8.489 have been exer- 


If we decide to proceed we should have 
to send for the accused to be present in 
Court. Now it is only in very rare cases 
that we interfere with the order of a 
Sessions Judge sentencing a man convict¬ 
ed of murder to transportation for life, 
because the circumstances of the case 
appeared to him not to demand the boq- 
tence of death. I can only remember 
myself one oase in which the sentenoe of 
transportation for life was enhanced to 
sentence of death by the High Court. The 
facts proved in that oase were so shooking 
that it-appeared to the Court that the sen¬ 
tence of death was the only sentenoe that 
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could be imposed on the accused. There are 
many murder cases which come on appeal 
to this Court in which it has been evident 
that the Sessions Judges were too lenient, 
and had exercised the discretion which 
they are given by law too much in favour 
of the accused. But, as I have already 
stated, we do not like to interfere except 
when we think that the sentence of death 
is the only possible sentence to be inflicted. 
In this case, although we think that the 
Sessions Judge ought to have sentenced 
the accused to death, we are not disposed 
to proceed with the notice to enhance the 
sentence. 

Crump, J.—I agree in this case that 
the Sessions Judge would have exercised a 
wider discretion had he sentenced this 
accused person to the extreme penalty for 
the case was extremely bad of its kind. 
At the same time I do not think that it is 
of such an exceptional nature that we 
should exercise the powers that we possess 
to enhauce the sentence of transportation 
for life to a sentence of death. I should 
be most unwilling to do so in any but 
most exceptional cases. I also agree as 
to the practice in such matters. To make 
the admission of the appeal of an accused 
person the occasion for calling upon him 
to show cause why his sentence should 
not be enhanced is, in my opinion, un¬ 
desirable. It is likely to produce an 
impression on the mind of an illiterate 
accused in jail that it is proposed to 
enhance the sentence because he has 
appealed. Further, my own experience 
is that this practice is likely to lead to an 
inconvenient result because it confounds 
two matters which should be kept sepa¬ 
rate. The first point on an appeal is to 
consider whether the conviction is right or 
not, and that is one matter. When that 
matter has been disposed of, the further 
question that arises is as to whether the 
sentence imposed is not inadequate. But 
that is entirely a separate question, which, 
speaking for myself. I prefer to keep 
distinct. Although I do not say that the 
procedure followed in the present case is 
in any way contrary to law, I do say that 
it is not a desirable practice. I agree, 
therefore, with the remarks of the learned 
Chief Justice. 

Appeal dismissed. 
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Shah, Ag. C. J. and Kincaid, J. 

Darubliai Mithabhai —Appellant. 

v. 

Bechar Desai —Respondent. 

Second Appeal No. 282 of 1922, Decid¬ 
ed on 16th September, 19 l 4, from the 
decision of the Dt. J., Broach, in Appeal 
No. 17 of 1919. 

* I.itnila'ion Ad, Arl. ls-><2)— Instalments 
decree — Instalments 1 ectmic paya/de after date of 
a ellate decree—. ekhan Agriculturists, Relief Act 
S . 15 B . 

The time lixed for the payment of the instal¬ 
ments under an instalment decree which is con¬ 
firmed by the appellate Court should be allowed 
from the date of the confirmation of the decree. 
Limitation for an application under S. 15 B of 
the D. A. R. Act with reference to each iostal 
ment should be counted from the date when it is 
payable under the above calculation. [P 271 C 2} 

II. J. Thakor —for Appellant. 

P. B. Shinyne. for M. K. ThalOr—lor 
Respondent. 

Judgment. — The decree under exe¬ 
cution as passed by the trial Court on 
September 27, 1911, is in these terms:— 

"That the plaintiff should pay to the 
defendant No. 2 Rs. 299 and costs of this 
suit together with interest thereon at the 
rate of six per cent by three equal annual 
instalments from this day. He should 
pay the first instalment on March 15, 
1912, and he should pay every subsequent 
instalment on the same date of every 
year. And until the whole debt is paid off 
as shown above, the charge of defendant 
No. 2 will permanently remain on the 
plaint property. If the plaintiff fails to 
pay any of the instalments whatever, the 
defendant F o. 2 is at liberty to make an 
application to the Court under S. 15 B, 
cl. 2, of the Dekkhan Agriculturists’ Relief 
Act.” 

This decree was subsequently confirm¬ 
ed by the District Court, and ultimately 
by the High Court on October 16, 1914. 
The appealing party was the mortgagee, 
the original defendant No. 2, that is, the 
present appellant. After the decree was 
confirmed by the High Court on October 
16, 1914, he presented the application for 
execution of the decree on July 2, 1918 
and according to the statement in the 
Darkhast, two payments, one of Rs. 150 
and the other of Rs. 50, were made on 
May 15, 1916, and July 18, 1916 , res- 
osetively, by the plaintiff to tke mort- 
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gagee. Execution was sought in respect 
of'the balance of the three instalments 
payable under the decree as provided by 
the deoree by an order for sale under 
S. 15B of the Eekkhan Agriculturists 
Relief Act. Both the lower Courts have 
disallowed the application for execution 
on the ground of limitation. 

According to the terms of the decree as 
passed by the trial Court, the instalments 
become payable on March 15, 1912, in 
1913 aud 1914 respectively and in fact 
all the instalments had become payable 
before the decree was finally confirmed in 

1914. The lower Courts have taken the 
view that as the application had not been 
made within three years from the date of 
confirmation of the deoree it was time- 
barred. It was not suggested in the 
lower Courts, and it is not suggested be¬ 
fore us, that the two subsequent payments 
could affect the question of limitation in 
any way. The whole question is whether 
the application is within time under 
Article 182, cl. 2, of the Indian Limita¬ 
tion Act. According to the third column 
of the schedule of Article 182 time begins 
to run (where there has been an appeal) 
from the date of the final decree or irder 
of the appellate Court. Time, therefore, 
under that clause, commenced to run from 
October 14, 1914, for the purpose of limi¬ 
tation. 

On behalf of the appellant before us it 
is urged that the three instalments which 
were payable under the decree of the first 
Court became payable really in virtue of 
the confirmation of the decree, in March 

1915, 1916 and 1917 respectively, and 
that according to that view of the matter 
this application would he within time as 
regards the second and third instalments. 
On the other hand, on behalf of the res¬ 
pondent, original plaintiff it is urged that 
though the time for execution begins to 
run from the date when the decree was 
confirmed, it does not follow that the in¬ 
stalments payable under the decree which 
was confirmed really became payable in 
virtue of the confirmation of the decree 
as from the date of that confirmation. 
There is no case exactly like the present 
case, where the mortgage amount made 
payable in instalments under the deoree 
has been held to be payable in similar in¬ 
stalments from the date of the confirma¬ 
tion of the deoree. The deoision in Sat- 
waji Balajirav v. Sakharlal Atmaram- 
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shet (1) clearly supports the view that the 
time fixed for payment of the amount of 
the mortgage-debt under a decree appeal¬ 
ed from may be allowed from the date of 
the confirmation of the decree. If the 
principle which has been accepted in this 
decision is applied t»tl e present instal¬ 
ment decree under 15 B of the Dek- 
khan Agriculturists’ Relief Act there is no 
reason why the contention of the appel¬ 
lant should not be accejted, After all, 
in the result it works in favour of the 
mortgagor because be i-ets so much more 
time for payment ol the instalments. No 
doubt in this case it involves the result 
that the the plea of limitation which 
might otherwise be open to him would 
not he open to him. but that by itself is 
not a sufficient ground for not applying 
the principle of the decisi n in Sahvaji's 
case. The question is not wholly free 
from difficulty: and it is really a question 
of determining the effect of confirmation 
of a decree for sale of the mortgaged pro¬ 
perty under S. 15B'wliich directs pay¬ 
ments by instalments on certain dates. 
It is always possible for the parties to 
have the point made clear one way or the 
other at the time of confirmation. But 
on the facts of this case we think that the 
effect of confirmation is to extend the 
time. According to that view the instal¬ 
ments became payable every year on the 
fixed date from the date of confirmation. 
The application for sale in respect of the 
last two instalments would he in time. 
Certain payments are admitted in the 
Darkhast, and in fact the amount claimed 
is less than the amount which would be 
payable in respect of the last two instal¬ 
ments. We allow this appeal and send 
back the application for execution to the 
Court of first instance in order that ex- 
cution may he proceeded with. 


Appellant to get his costs throughout 
in execution up to date. Further costs 
in the application will be dealt with by 
the Conrt proceeding with the exeoution 

* 

Appeal allowed. 


l (l) [1914] 89 Bom. 175=2G I. C. 754=16 
, Bom. L. E. 7’iiS. 
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Macleod, C. J. and Crump, J. 

Ambubai Hanmantrao — Defendant— 
Appellant. 

v. 

Shankar sa Nagosa —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 658 of 1924, Decid¬ 
ed on 13th October, 1924, from the deci¬ 
sion of the Dt. J., Dharwar. 

Civil P. C., 0. 23, R. 1 — Second suit dismissed 
for I'orycomp'iancc with condition on which permis¬ 
sion was granted—Third suit is barred- 

The plaintiff was allowed to withdraw his suit 
with permission to bring a fresh suit on condition 
that he paid the defendant’s costs. The plaintiff 
filed the second suit but instead of paying the 
defendant’s costs before filing the second suit he 
paid the same, afterwards. 

Held, that on dismissal of the second suit on 
the ground of his nol having complied with the 
condition on which the permission to bring it 
had been granted, the plaintiff was not entitled 
to bring a third suit. [P. 272, C. 2] 

Y. N. Nadkarni —for Appellant. 

H. B. Qumaste —for Respondent. 

Macleod, C. J. —The plaintiff filed 
Suit No. 143 of 1917 in the Subordinate 
Judge’s Court of Hubli on a certain cause 
of action. He withdrew that suit with 
permission of the Court under 0. 23, R, 1, 
alleging that on account of the mis-read- 
ing of one of the issues framed by the 
Court he was not ready with his evidence 
on the day fixed for trial of the case. The 
Court made the following order :— 

“ On condition that plaintiff pays de¬ 
fendants’ costs and bears his own costs 
and pays defendants’ costs before filing a 
fresh suit, he is under the circumstances 
mentioned in this application, permitted 
to withdraw with permission to file a 
fresh suit.” 

Therefore the condition precedent to his 
beiDg 'allowed to file a fresh suit was that 
he should pay defendants’ costs. How¬ 
ever, without paying the defendants' co3ts, 
he filed fresh Suit No. 92 of 1919. He 
paid the costs three days before the day 
fixed for the hearing of the evidence in 
the case. The Court dismissed the suit on 
the ground that the suit being filed with¬ 
out previous costs having been paid was 
bad ab initio. This order was confirmed 
in appeal. The plaintiff, however, consi¬ 
dering that the permission given to him by 
the Court in Suit No. 143 of 1917 was still 
surviving in spite of the second suit being 
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dismissed, filed this third suit on the same 
cause of action. 

It was argued that the dismissal of the 
previous suit amounted to res judicata, 
and if that argument did not succeed, it 
amounted to a withdrawal without per¬ 
mission under para 1 of 0. 23, R. 1, Civil 
Procedure Code. Both these arguments 
failed to convince the Subordinate Judge 
who held that the present suit was main¬ 
tainable, and dealing with the further 
issues, passed a decree in favour of the 
plaintiff for possession. 

In appeal the decree was confirmed. 

We think that both these decisions were 
wrong on this very simple ground that the 
permission granted by the Court in the 
original suit would only extend to the fil¬ 
ing of one fresh suit, and not to the filing 
of any number of fresh suits, which might 
be dismissed each in its turn, without any 
trial on the actual merits of the case bet¬ 
ween the parties, for failure to pay the 
costs of the first suit. When the plaintiff 
had refused to comply with the condition 
on which alone he could file a second suit, 
he could not avail himself of the original 
permission of the Court for filing a third 
suit. That permission no longer remained 
in force. If we were to accede to the 
argument of respondent No. 1 and uphold 
the decision of the lower Courts, we would 
be illegally extending the provisions of 0. 
23, R. 1, in favour of the plaintiff, who 
would thus be allowed to harass the de¬ 
fendants with a succession of suits. The 
appeal must be allowed and the suit 
must be dismissed with costs through¬ 
out. 

Appeal accepted. 
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Macleod, C. J. and Crump, J. 

Bansidhar Durgadatt — Defendant — 
Appellant. 

v. 

The Tata Power Company Ltd. —Plain¬ 
tiff s—Resdondents. 

0. C. J. Appeal No. 95 of 1923 and 
Suit No. 1821 of 1922, Decided on 9th 
December, 1924. 

Company — Shares applied for on misreading of 
prospectus—Applicant cannot resits —“ Friends of 
directors " include business friends. 

The plaintiff company issued a proepeotus. It 
contained two representations (1) That applica¬ 
tions for shares would be received only upto a 
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certain date; (2) that a certain numbers of the 
Chares were to be taken up»>y the directors, agents 
their friends. The defendant applied for aoi 
vas alloted certain shares. The plaintiff com¬ 
pany- accepte i applications, long after the date 
fixed. The directors, and their agents aud friends 
took no a smaller number of shares than it was 
alleged that they would take up. Tho de¬ 
fendant admitted that the fict that the latest 
date for applications for shares was lived in the 
prospectus hud not induced him toapniy for 
abares. But he contended that he had under- 
itood from the first that the directors, etc., had 
taken up the shares that it had been announced 
they would take up. 

ffa’o; that the defendant had applied for 
abares on a misreading of the prospectus and not 
on the faith of the representations which had 
been made and that he was\iot entitled to resile 
from the contract, 

Held* further that the fc.rm ‘ friends f in the 
prospectus included business as well as social 
friends, and that it would not be misrepresenta¬ 
tion if the Dromaters guaranteed that so many 
abares were to be taktn up by their friends, wheu 
they knew perfect!* well that those friends in¬ 
tended to make what thoy could of the favour 
shown to them by the reservation, by distribu¬ 
ting the shares Among their own friends, 

Munshi and Colt man —for Appellants. 

B . J . Desai , Kang a and Chimanlal 
Setalvad —for Respondent. 


Macleod, C. J,—The plaintiff oom 
pany filed this suit alleging that on. 
Bansidar Durgadutt (hereinafter called th 
first defendant) had by two several appli 
cations, dated respectively October 9 
1919, and October 11, 1919, applied fo 
880 ordinary and 120 preference shares ii 
the plaintiff company subjeot to the art! 
cleg and memorandum of association o 
oompany, remitting with the said applies 
tions Rs. 18,000 ond Rs. 87,000 respective 
ly as the amounts of deposit in respect o 
shares so applied for. On December, 1 
1919, the Board of Directors allotted fc 
the 1st defendant 190 ordinary and 12< 
preference shares and notices of suol 
allotment were sent to the first defendant 
The first defendant paid the allotmen 
moneys. A first call of Rs 100 on eacl 
of the ordinary and preference shares wa 
made payable on September 1, 1921, by 
resolution of the Board of Directors, datei 
20, 1921, and a notice was sent t 
the first defendant on August 12, 1921 
The first defendant failed to pay th 
amount due on the first oall, and notice 
were lent to him by the company an. 
their solicitors respectively demanding th 

at nine per cent 
After the institution of the suit the com 

Pany were informed that Banaidha 
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Durgadutt, the registered holder of the 
shares, was not an individual but a firm, 
aDd the plaint was consequently amended 
by adding the firm as second defendant. 

A second call of Rs. 100 on the ordi¬ 
nary shares and preference shares payable 
on April 1, 1922, and a third call of Rs. 
200 payable on November 10, 1922, were 
made by resolutions of the Board on March 
Id, 1922, and September 27, 1922, respec¬ 
tively, and notices were sent to the defen¬ 
dants. The defendants declined to pay 
the said calls and the plaint was amended 
so that the further claim for Rs. 93,000 
and interest might be included in the suit. 

The total sum claimed was Rs. 1.24,000 
with interest at nine per oent. from the 
date of the various calls on the amount 
due on each call. 

In their written statement the defend¬ 
ants admitted that Bansidhar Durgadutt 
was the registered holder of the 310 shares 
but they pleaded that the applications for 
the shares were made on the faith of 
certain representations made in the pro¬ 
spectus of the company.— 

(1) Chat the applications would be 
received only up to Monday Ootober 13, 
1919. 

(2) That the present issue was of 10,001) 
shares of 7^ p. c. cumulative preference 
share of Rs. 1,000 each and 85.000 ordi- 
nary shares of Rs. 1,000 each. Out of 
these shares, 7,000 preference and 25,000 
ordinary shares were to be taken up by 
the direotors, agents and their friends, and 
the remaining 3,000 preference and 10,000 
ordinary shares were for publio subsorip- 
tion. 


a. wo uoiouuancs alleged 


owu i nju 


sentations were absolutely false. Th< 

company accepted applications long aftei 

Ootober 13, 1919. The oompany hw 

given to the publio 5,000 preference shares 

instead of 3,000 ; and 17,000 ordinary 

shares instead of 10,000, the direotors 

agents aDd their friends taking up a muoh 

smaller number of shares than stated ir 
the prospectus. 

The defendants submitted that they 
were entitled to a rescission of the eon- 
traot for the purchase of the said shares. 
The defendants, therefore, counterclaim- 

^ ^ klD f 1 for a declaration that th< 
contraot for the purohase of 810 shares ii 
the company was not binding on th< 
de endants ; <2) that the register of share 
holders might be rectified by removing th! 
defendants name therefrom ; and (8J tha' 
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the plaintiff company • might be ordered 
to pay to the defendants the sum of 
Es. 62,000 paid to them for the said 
shares with interest. 

The following issues were raised at the 
trial :— 

1. Whether the applications for shares 
were made on the faith of the representa¬ 
tion in the prospectus referred to in para 
(2) of the written statement. 

2. Whether the said representations or 
any of them were false ? 

3. Whether, the defendants are entitled 
to rescission of the contracts to take 
shares referred to in the plaint ? 

4. Whether the defendants are entitled 
to have their names removed from the 
register of shareholders of the company ? 

5. To what sum, if any, are the plain¬ 
tiffs entitled on their claim ? 

6 . To what sum, if any, are the defend¬ 
ants entitled on their counter claim ? 

As far as I can gather from the records 
the defendants bad not disclosed, before 
the writteh statement was filed, on what 
groundsthey were objecting to pay the calls. 

When the plaintiffs’ solicitors wrote on 
February 1. 1922. demanding payment of 
the first call, defendants’ solicitors replied 
.on the 15th referring Messrs. Wadia and 
Gandhy to their letter of February 14 writ¬ 
ten on behalf of another client, in which 
they merclv asked for insj ection of the re¬ 
gister of members commencing from date of 
the registration of the company, and of 
.the minutes of the director’s meeting 
wheip it was decided to make the call. 

The learned Judge found as follows- on 

issues Nos. 1 and 2 : 

(1) That the applications for shares 
were not made on the faith of the repie- 

' sentations in the prospectus referred to in 
para 2 of the written statement. 

(2) That the representations were false. 

He, therefore, passed a decree as prayed 

for with costs as of a short cause and 
dismissed the counterclaim with costs. 

The defendants have appealed. 

The first alleged misrepresentation in 
para 2 of the written statement was not. 
relied upon at the hearing. It was admitted 
that applications wore received up to 
February 11, 1920, but it was not sug¬ 
gested that this representation in any 
way induced the defendants to make their 
applications for shares. 

The defendants complained about the 
second representation on two grounds. 

(1; That the number of shares mention¬ 


ed therein was not true. 

(2) Because it gave a wrong impression 
as to the holding of the directors, agents 
and their friends. 

The history of events prior to the flota¬ 
tion of the company was as follows. ' 

Messrs. Tata Sons Ltd., who had alrea¬ 
dy floated two companies for generating 
electric energy by water power, had ob¬ 
tained a concession from Government for 
the development of a third project. 

In July 1919, the firm issued a private 
and confidential circular, Exh. Y, giving 
an outline of the project both in its 
technical and financial aspects to over 
100 selected individuals whose names ap¬ 
pear in Exh. Z. Thereafter letters were 
received b> the firm from various persons 
asking for shares to be reserved for them. 
Oral applications were also received, and 
all apilications were dealt with under the 
orders of the partners in the firm, prin¬ 
cipally by Mr. Billimoria. It was unfor¬ 
tunate, as the evidence in the case shows, 
that proper care was not exercised in 
preparing accurate lists showing tho 
number of such applications and the 
extent to which they were granted. 

On Sej tember 18, 1919, the company 
was registered, and on September 25,- 
1919, the prospectus was issued. Applica¬ 
tion forms were sent to reservees which 
were marked with a letter and figure 
giving reference to the register of reserva¬ 
tions. A circular letter, Exh. I, ac¬ 
companied the forms asking that the 
forms should be filled in and returned 
together with the necessary deposit 
money. 

A.P.S. to tho circular was as follows 
You are kindly requested to write 
your name on tho top of every applica¬ 
tion form in case you have distributed 

•amongst your friends shares out of your 
holding.” 

The total numberof shares allotted were:- 
34,fc61 ordinary 
8,697 preference 

which were distributed as follows : 
Ordinary, to directors, agents , 

and friends 19,818 

to the public 15,048 

Preference, to directors, agents 

and friends 5,293 

to the public 3,404 

The learned Judge was put to a very 
great deal of trouble to ascertain what 
number of shares had actually been 
reserved at the date of the prospectus, 
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The evidence relating to the reservation 
has been carefully set out at great length 
in the judgment and the conclusion ar¬ 
rived at was that the figures 2o,000 
ordinary and 7.000 preference shown 
in round numbers as reserved in 
the prospectus were substantially 
accurate, and that as to the numbers 
stated in the prospectus there was at the 
date of the prospectus no misrepresenta¬ 
tion. The appellants' counsel in the course 
of the argument before us did not attempt 
to contest that finding. 

The next question was whether the re¬ 
presentation that the *z5,000 ordinary and 
7,000 preference shares were to be taken 
up by the directors, agents and their 
friends, was true. 

It was contended that the term friends 
includos only those persons who were 
directly influenced by the directors to 
apply for reservation of shares. They 
relied on the case of Henderson v. Lneon 
(1), hut the facts in that caso were pecu¬ 
liar and the misrepresentations in the pros¬ 
pectus were so obvious that it was hard¬ 
ly necessary to place a restricted meaning 
on the word ‘‘friends.” The learned 
Judge was right, therefore, in not putting 
aDy emphasis on the word ‘‘influenced.” 
I agree with the following passage in the 
judgment :— 

"The word ‘friend’ is not only a social 
but a business friend. A business friend 
who applies for shares because, in the 
course of his business dealings with the 
directors, he acquired a knowledge of the 
project is correctly described in a prospec¬ 
tus as a ‘friend’; and the influence would 
be merely the fact of that business connec¬ 
tion." 


But the judgment proceeds :— 

But the plaintiff company include in 
the term not merely business friends, but 
also the friends of these business friends. 
I think this further extension is inadmissi¬ 
ble because whether in sooial or commer¬ 
cial relations a friend’s friend is as often as 
not an enemy or a rival." 


Surely, that remark would equally a 
ply to a business friend. A person who 
business had come to know of this proje 
a PPU®d to the agents for - a reservatl 
of shares would be, according to the lear 
ed Judge s definition, a friend, but in qth 
branches of husinesa he might bp a rival 
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would prefer not to use the word enemy. 

Then the learned Judge says 

‘‘It is true that a friend who receives a 

reservation might apply for his as 

their nominee. If that bad been all there 
would perhaps be no misrepresentation. 
But the company went much further. Ex¬ 
hibit (1). They invited reservees to dis¬ 
tribute shares to their friends. They re- 
served shares not only for individuals, bub 
for the business circle which these indivi¬ 
duals represented. They deliberately set 
up centres for private subscription and 
then described the shares so set apart for 
private subscription as reserved for their 
friends." 

Eow there does not seem to be much 
difference to my mind between the promo¬ 
ters of a company saying to A, At your 
request we will reserve for you so many 
shares. We know you can dispose of them 
amongst your friends, if you want to^ after 
allotment" aod their saving to him, “Here 
are the application forms for the shares 
reserved for you. You have already told 
you do not want to hold them all yourself. 
So you can get your nominees to fill in 
the application forms, but j ut your name 
on the top so that we can trace the apj li- 
cation to the particular reservation in your 
favour.” The only practical difference 
would be that the reserves would not have 
to pay the application money and he 
would he saved the trouble of transferring 
the shares after allotment. 

In other words, would it be misrepresen¬ 
tation if the promoters guaranteed that so 
many shares were to be taken up by their 
friends, when they knew perfectly well 
that those friends intended to make what 
they could of the favour shown to them by 
the reservation. I doubt it very muoh. 
Promoters may guarantee that shaves will 
be taken up or have been taken up by re¬ 
servees, but they cannot guarantee that the 
shares will be held by them. Failure to 
disclose material fuels would amount to 
misrepresentation, but the fact that a 
holder of shares can sell them is common 
knowledge. 

I will deal with a typical example out of 
those which have been relied on by the 
learned Judge to support his conclusion. 
675 shares were reserved for Ambalal 
Sarabhai. The plaintiffs knew that , he 
• did not want, them all for himself, as Mr. 
Bhabha deposed that the plaintiffs expeol 
ted a large list of friends of his from 
Ahmedabad. The faot remainded that 
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Ambalal was a roservee for 675 shares. If 
he had introduced his friends to the pro¬ 
moters and the promoters had accepted 
them as reservees, nothing could have 
been said. As he did not do so, the plain¬ 
tiffs were entitled to represent him as the 
friend by whom the shares were to be 
taken up. It has thus been proved that 
the promoters had reserved substantially 
the number of shares given in the prospec¬ 
tus, and I am prepared to say that it was 
substantially correct to state that they 
|Were reserved for friends of the directors 
land agents. 

Assuming, however, that the representa¬ 
tion was untrue, as the learned Judge has 
found, the next question i9 whether the 
defendants were induced .by the misrepre¬ 
sentation to take up the shares, for, in 
order to succeed in an action for deceit, 
the plaintiff must prove that he was 
actually deceived by the misrepresentation 
complained of : Smith v. Chadwick (2). I 
do not think that there is any doubt that 
it must be inferred from the evidence that 
Baijnath Bansidhar, the partner in the de¬ 
fendants' firm who made the application, 
had read the prospectus even if the whole of 
history cannot be believed. The prospectus 
appeared in the Bombay Chronicle of 
September 27, Exh. 22, which would be 
available in Calcutta on the 29th. Besides 
the application forms sent in by the 
defendants would be annexed to copies of 
the prospectus. Then if Baijnath after 
reading the prospectus applied for shares, 
it is for the plaintiffs to rebut the infer¬ 
ence that the application was based on 
the representa‘ion9 made in the pros¬ 
pectus. In Smith v. Chadwick, (2) Jessel 
M. R 8a : d :—" Unless it is shown in one 
way or another that the applicant did not 
rely on the statement the inference fol¬ 
lows.” In his evidence Baijnath said :— 

“ I can read English. I read the 
advertisement, I discussed with Ram- 
coover if shares should ^ taken. I thought 
that I should purchase the shares as only 
a small number were left for the public. 
I made an application on October 3. I 
got the forms in the shop of Dwarkadas 
itself. The form was attached to the 
prospectus...in January 1922 I learnt in 
Calcutta...there was some upset in the 
company. So I came to Bombay to make 
enquiries. I instructed my attorneys to 
write the letter of February 15. I applied 

~(‘2J [i8H2) ‘20 Oh. D. 27*51 L.J.Ch. 597-46 
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for shares as the prospectus stated that 
directors, friends an*? agents had taken up 
25,000 ordinary and 7,000 preference. I 
thought from that that it must be a profit¬ 
able concern I applied as there was only 
a small number left for the public." 

In cross examination he 9aid :— 

" From the first I understood that the 
directors, agents, and friends bad taken 
up 25 000 and 7.000 shares. I would not 
have applied if I had understood that they 
were only ready and willing to take np 
that number." 

This last answer really disposes of the, 
defendant’s case. The shares were applied; 
for on a misreading of the prospectus and. 
not on the faith of the representation' 
which was actually made. 

The learned Judge, however, has come 
to the conclusion that the defendants were 
not induced to apply for the shares by 
what was represented in the prospectus on 
another ground which it is more difficult 
to justify.. It is practically impossible to 
ascertain what is passing in the mind of a 
man who after reading the prospectus of a 
company applies for shires. Apart from 
his misreading the terms of the prospectus, 
Baijnath’s siory as to how he came to 
apply for the shares would be the natural 
story of any applicant who had read the 
prospectus. The fact that the promoters 
gave out the amount of support they had 
received in advance for the flotation of the 
company’ would inevitably weigh on the 
minds of the public, and would influence 
them when sending in applications for 
shares. There might also bo other consi¬ 
derations, and the learned Judge appears 
to think that those afforded the real 
reason for Baijnath’s deciding to send in 
his applications. Undoubtedly in the 
middle of 1919, when money was plenti¬ 
ful, the public were ready to subscribe to 
any company promoted by persons of 
repute. In August 1919, the defendants 
must have heard of the impending flota¬ 
tion of the plaintiff company because they 
sent a cheque for Rs 2,500 and asked that 
twenty-five shares should be reserved for 
them. They were anxious to get shares 
then before the prospectus was issued to 
the public, and when they were told that 
the promoters did not want their money 
and that they should apply after the 
prospectus was issued, they must have 
realised that the promoters at that time 
were not prepared to deal with any chance 
stranger who might apply for a reserve- 
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tion. Even though they asked in October 
for a far larger number of shares it is not 
an unfair inference that they made the 
application because they thoufht it would 
be a profitable investment. If they had 
sent in their application for 500 shares 
because of the limited number of shares 
offered to the public, desiring an! expect¬ 
ing to be allotted only a proportion of 
what they had asked for, although as a 
matter of fact Baijnatb did not say any- 
' thing to this effect, they would ha' e no 
reason to complain as they were only 
allotted 310 shares, and the suggestion 
made in the written statement, that, 
because some of the shares reserved were 
allotted to the public to the disappoint¬ 
ment of some of the reservees, there was a 
misrepresentation, has no substance in it. 
In fact it counts against the defendants. 
In the case of another company floated by 
the same agents a few months before the 
plaintiff company's project was entertain¬ 
ed, there were loud complaints from the 
public that too many shares were reserved 
(or the promoters and their friends, and 
so the directors of the plaintiff company 
were anxious to increase the number of 
shares available for the public to satisfy 
the demand. If when the business of 
allotment was going on, the plaintiff 
company had told the defendants, " We 
are reducing the shares reserved for our 
friends and increasing the shares avail¬ 
able for the public, and you may think 
that a ground for rescinding your contract 
bo that we will take back your shares," 
the defendants would only have felt more 
inclined to hold to what they had got. 

I think, therefore, that the true position 
when the prospectus was issued was this. 
The defendants were told that only 10.000 
ordinary shares out of 35,000 were avail¬ 
able for the public and so at the highest 
they may have applied for more shares 
than they wanted. The real inducement 
to invest in the company was because 
mone /-awaiting investments was plentiful, 
the general reputation of the promoters 
with the public was excellent, and conse¬ 
quently defendants thought they were 
gettio{ a favourable opportunity for in- 

., _ money. When the partly 

pa\d shares could not be disposed of at a 
premium, when large amounts for calls 
became due, and money was much scarcer, 
they bethought themselves what was the 
beat way of evading their liability. 
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We think the judgment appealed against 
was right and the appeal is dismissed with 

costs. 

Crump, J. —I entirely agreo. 

A ppeal dismissed . 
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Shah, Ag. C. J. and Kincaid, J. 

Dechi rsatt y Bh u paisa /if/ Defeud ant 
Appellant. 

v. 

Naran Moti Meghji Plaintiff Res¬ 
pondent. 

Second Appeal No. 715 of 1924, Decided 
on 30th September 1924, from the deci¬ 
sion if the Joint J., Ahmedabad, in Ap¬ 
peal No. 283 of 1920. 

Civil P. C„ S. h. Ill Para I—Mortgage decree— 
Eie uti'uj authority may mortgage the property to 
satisfy diciee. 

It i> open to the executing authority to effect a 
mor gage of u part of he property to t-eiiofy a 
mortgage decree. IP -'8 C l] 

D. Q. Dalai —for Api ellant. 

D. \V . Dilyionkar —lor Respondent 

Shah, Ag. C. J.— We have heard the 
learr.ed pleader for the appellants in this 
case. The history of tho execution of this 
decree is long, but it is not necessary to 
go into the details of that history for tho 
purposes of the short point which has 
been argued in support of this appeal. 

It appears that a decree (or sale of the 
mortgaged property was ] assed in favour 
of the plaintiffs on November 17, 189G and 
after a number of proceedings ultimately 
it was sent for execution to the Collector 
along with two other money decrees which 
were then jerding lefore’the Talukdari 
Settlement Officer fur execution against the 
same judgnuut dil*lor>. That- Officer 
made a certain anangi n ent lor the satis¬ 
faction of the deore* s including tho dtcree 
in question which is ue-ciil id in the judg¬ 
ment of the first Court ii these terms:—- 
Tho com | tomi-e for the <.u<s of the 
plaintiffs under all the time dioree^j 
which on November, 16, iihb, amounted 
toRs. 3i,500 was settl< u lur Its. 15,750 
by mortgaging 105 nuns »>i u< (> nuunts' 
lards to the plaintiffs. On November 
16. 1918, the Talukdari So: 1 1« mei t Officer 
Mr. Gordon wri es I flow U.e | laii tiffs' 
statement b. fore him embodying all the 
terms: approve 1; the creditors agree be¬ 
fore me.' 
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The said compromise was sent to this 
Court for being certified, and it was ac¬ 
cordingly certified on December, 7, 1918” 

An application against this arrangement 
was made on December 9, 1918, by the 
judgment-debtors which has given rise to 
this second appeal. 

Both the lower Courts have rejected 
the applications made by the judgment- 
debtors against the arrangement, and the 
whole question is whether it was open to 
Talukdari Settlement Officer to effect this 
arrangement in execution of the mortgage 
decree. The only ground which is urged 
before us is that it was not so open to 
him to effect this arrangement and that 
under paragraph 8, Schedule III of the 
Code of Civil Procedure, he could only sell 
the proj>erty. Having regard to the stage 
of the execution proceedings reached at the 
time, it is urged, the only course 0 | en to 
the Talukdar Settlement Officer was to 
sell the property. This argument in effect 
meins that the executing authority could 
do nothing in respect of this decree be¬ 
cause the sale of the Talukdar's estate 
without tho sanction of the Government 
is qui e out of question under S. 31 of the 
Gujarat Tal ikdars’ Act. At a very early 
stage of the execution of this decree it was 
made abundantlv clear that the property 
could not he sold as the necessary sanc¬ 
tion of the Government could not he 
obtained. Linder the circumstances the 
Talukdari Settlement Officer hal to find 
out some means of satisfying this- decree 
nearly more than twenty years after it 
was passed during which interval practi¬ 
cally nothing could he done to satisfy tho 
cla m 3 of the decree-holders. 

In this appeal we are only concerned 
with the legal question as to whether the 
objection that it was not open to the 
executing authority to olfect a mortgage 
of a part of the property is good. It is 
clear that under paragraph 1 of the third 
Schedule he would have such a power. It 
is also clear that paragraph 2 of tho third 
Schedule would not apply to a mortgage. 
The learned pleader for tho appellants ha3 
realised tho difficulty and has not been 
able to satisfy us that in the case of a 
mortgage decree the provisions of para¬ 
graph 8 would apply. But the argument 
urged is that this mortgage decree really 
ceased to he a Mortgage decree on account 
of the application made by the decree- 
holder so far back as 1899. At that time, 
as the sale could not be effected, he sug- 
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gested that some other means of satis¬ 
fying the decree should be devised. That 
application does not in our opinion mean 
that the decree-holder agreed that it 
should he treated as a money decree and 
that it should cease to be a mortgage 
decree. It remained thereafter, as it was 
before, a mortgage decree, and as such, it 
was under execution at the time when 
this arrangement was made. Tho arrange¬ 
ment effected by the executing authority 
is not shown to be invalid in any way. 
We, therefore, dismiss the appeal with 
costs. 

Appal rejected. 
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Macleod, C. J. and Crump. J. 

The Sccretiry of State for India — 
Plaintiff—Appellant. 

v. 

Mmihl Hirioallavdas I j hay at —Defon- 
c ar t—Respondent. 

First Appeal No. 155 of 1923, Decided 
on 25th November 1921, from the deci- 
sion of the Db. .T., Ahmedabad, in Suit 
No. 34 of 1922. . 

Bombi'i Dt. Munirioal Act (Bom. Act 111 of 1901) 
Ss. 12, r )4 md r >S— Rules under S. 5 J , It. 3 — 
Pr man/ s'lino's—Government i neper lion dis ill ov¬ 
ert—Mainle mne of shoots is not '»iisjppHation\ 

The word 'misapplication' in S. 42 Means the 
wronij app'ication of funds; the use of funds for 
punoses outside the scope of tho Act. The use 
of funds for she maintenance of primary schools 
which the Govern nent Inspectors are not allow¬ 
ed to inspect is not 'misipplicatio i’. 

[P. 279, C. 2; P. 230, 0. 1] 
* 

Kanya and S. S. Pntkar — for Ap¬ 
pellant. 

G. .V. Th ikor, IT. V. Dioitia, Jinnah, 
.4. G. Desii and N. P. Desai —for Res¬ 
pondent. 

Macleod, C. J.—This suit was filed by 
the plaintiff appeallant in the District 
Court of Ahmedabad to recover from 
eighteen persons who were members of 
tho Ahmedabad Municipality from March 
1, 1921 to December 17,1921, and from 
a nineteenth person who was a member 
from October 13, 1921, only, the sum of 
Rs. 1,68 600 being tho amount of expen¬ 
diture incurred by the Municipality on 
tho maintenance of the primary sohools 
during the suit period, on the allagation 
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that it was misapplied, as the schools 
were maintained during that period con¬ 
trary to the provisions of the Bombay 
District Municipal Act, Bom. Act III of 
1901, and the rules framed thereunder. 
The claim was afterwards decreased by 
amendment to R?. 1,37,709-5-8 to be 
recovered against all the defendants joint¬ 
ly and severally, except defendant No. 16 
against whom the claim was limited to 
Rs. 80,825-3-8. Defendants Nos. 2, 3, 
4 , 9 and 12 put in a joint written state¬ 
ment, the other defendants filed separate 
written statements. 

The Judge dismissed the suit with costs 
allowing only one set of costs amongst 
all the defendants as they had sub¬ 
stantially one defence to make. 

Twenty-one issues were raised, but 
issue No. 12 was the main issue in the 
case, and the only one which has been 
argued before us in appeal. 

"Have the Municipality spent auy 
money beyond that sanctioned by the 
budget ? 

‘‘If not, is there any misapplication of 
the Municipal Fund?” ' 

The facts stated in the plaint may be 
taken as admitted by the defendants in 
their pleadings. 

The following are the pertinent sections 
of the Act:— 

"S. 42. Every councillor shall be per¬ 
sonally liable for the misapplication of 
any fund to which he shall have been 
a party, or which shall have happened 
through, or been facilitated by, a gross 
neglect of his duty as a councillor, and 
may be sued for recovery of the moneys 
ao misapplied as if such moneys had been 
the property of Government." 

S. 54. It shall be the duty of every 
Municipality to make reasonable provi¬ 
sion. 

(1) for the following matters within 
the Municipal district under their autho¬ 
rity, namely:— 

(p). establishing and maintaining pri¬ 
mary schools:— 

S. 58. The management, control and 
administration of every public institution 
exclusively maintained out of municipal 
property and funds shall vest in the 
Municipality by which it is maintained: 

Provided that the extent of the in¬ 
dependent authority of any Municipality 
in respect of public education, and their 
relation with the Government Educa¬ 
tional Department shall from time to 


time be prescribed by the Governor in 
Council." 

Of the rules framed by Government 
under tbe provisions of S. 58 the only 
rule which the appellants have relied upon 
before us as having been infringed by the 
respondent is rulo 3 which directs that 
Municipal schools shall, subject to the 
proviso in rule 2 (which in this case it is 
unnecessary to consider), be provided for 
. all castes or classes of the community 
and shall be open to inspection and exa¬ 
mination at all times by the Government 
Inspecting Staff. Tbe Municipality shall 
in each case make suitable arrangements 
in communication with the Inspector for 
the annual examination required by the 
Educational Department. 

• S. 52 was also relied upon by the ap‘ 
pellant, but that section was framed 
in order to impose the obligation on 
Municipalities to apply all their proper¬ 
ties and funds subject to the provi¬ 
sions of the Act and for the purposes 
of the Act within the limits of tin Muni¬ 
cipal District, and is of no assistance 
towards deciding whether the monies in 
the suit were misapplied. 

Generally speaking it may be admitted 
that a Municipality would be bound to 
apply its properties and funds subject to 
the provisions of the act. 

Owing to the action taken by the Muni¬ 
cipality of which the defendants were 
members, the Educational Department 
were in effect prevented from examining 
the primary schools established and main¬ 
tained by the Municipality during the suit 
period. The appellant contended that 
because the examination could not be 
made the schools ceased to be primary 
schools and so tho Municipal funds ex¬ 
pended on them had been misapplied. 

The word ‘misapplication’ in S. 42 must 
be given its ordinary dictionary meaning. 
It means the wrong application of funds, 
the use of funds for purposes outside the 
scope of the Act. 

The appellant then would have to prove 
that the schools on which the money 
olaimed as having been misapplied were 
not primary schools as contemplated by 
the Act. 

It is not necessary to consider the 
exaot definition of a primary sohool, 
because it has not been contended by the 
appellant- that the instruction given to 
the children attending them was other 
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than that prescribed by the Educational 
Department for primary schools. 

Most of the arguments addressed to the 
lower Court were either unnecessary or 
irrelevant and were rightly discarded by 
the Advocate General who relied on the 
following syllogism. 

A primary school to which Municipal 
funds can ne applied is a school establish- 
sd and maintained according to the Act 
and the rules framed under the Act. A 
school established and maintained by a 
Municipality which cannot be inspected 
by the Educational Dei artment owing to 
the action of the Municipality in closing 
the doors to the Inspector is not such a 
primary school. The money, therefore, 
which has been spent on such school has 
been misapplied. 

The fallacy in the argument is this, 
that because the Inspector is not allowed 
to see what i9 going on inside the walls of 
a school it does not follow that the school 
Is not a primary schojl maintained in ac¬ 
cordance with the Act. It would have 
to be proved that the school was being 
used for purposes other than that of pri¬ 
mary education. That would have to be 
proved like any other fact. The ordinary 
method would be by the annual inspection 
and report by the Educational Depart¬ 
ment. If that became impossible from 
one cause or another, some other kind of 
proof would have to he led. Rule 3 
merely prescribes the ordinary method 
whereby Government are enabled to 
satisfy themselves that the Municipality- 
are doing their duty. In other words, it 
i9 a rule of procedure, and its infringe¬ 
ment could in no way affect the character 
of the schools referred to in the plaint. • 

The ap|>ellant accordingly has failed to 
prove that Municipal funds have been 
misapplied by the respondents. * 

We are much indebted to the District 
Judge for his painstaking judgment but 
with duo resjiect it was hardly necessary 
ko set out at length the history of primary 
iducation in the Presidency. 

In my opinion the apical should be dis¬ 
missed with costs. 

Crump* J. —There is no dispute about 
khe facts of this appeal and, so-far as 
4 hoy are necessary, they are shortly as 
follows:— 

The defendants were in 1921 council¬ 
lors of the Ahmed ibad Municipality. In 
February 1921, by certain Resolutions the 
Municipality decided that no lurther edu¬ 


cational grant should be received from 
Government and that the annual exarai- 
n ktion and inspection of Municipal schools 
should no longer be conducted by the 
Deputy Educational Inspector or his as¬ 
sistants. In pursuance of this decision 
the Educational Department was prevent¬ 
ed from holding the annual examination 
and inspection from March 1, 1921, to- 
December 17, 1921. 

The only question which has been 
argued before us is whether the defen¬ 
dants can be held to have misapplied the 
monies expended on the Municipal schools 
during this period. The plaintiff relies 
upon 3. 42 of the Bombay District Muni¬ 
cipalities Act (Bom. Act HI of 1901). 
By that section "every councillor shall be 
personal y liable for the misapplication of 
any fund to which he shall have been a 
party.” 

What is meant by “misapplication" in 
this section ? The word has no technical 
meaning and is no donbt used in its popu¬ 
lar sense. To‘misapily’means to apply 
to a wrong purpose, that is, to a 
purpose which is not that which 
the circumstances indicate as correct, or 
a purpose which is for any reason for¬ 
bidden. Used in the statute under con¬ 
sideration it is probably an exhaustive 
definition to say that “ To misapply is to 
apply to a purj>ose which the Act neither 
permits nor requires.” The functions of 
a Municipality are either obligatory 'or 
discretional, and the Municipal funds 
must be expended on those functions and 
no others. The obligatory functions are 
those which the Act requires, the discre¬ 
tional functions are those which the Ack 
permits. Whether the definition of mis¬ 
application which I have suggested is 
exhaustive or not it is at least sufficient 
for the disposal of this appeal. 

To provide for primary education is one 
of the obligatory functions of the Munici¬ 
pality. S. 51 runs as follows :— 

'54. It shall be the duty of every 
Municipality to make reasonable provision 
(1) for the following matters within the 
Municipal District under their authority 
n-.mely :— 

(p) establishing and maintaining pri¬ 
mary schools. 

To establish and maintain primary 
schools is thus one of the obligatory funo- 
tion9 of a Municipality. Money so ex- 
ponded is money applied to a purpose 
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which the Act requires, and is not, there¬ 
fore, misapplied. 

Are then the schools which this Muni¬ 
cipality maintained “primary schools’’? 
The words are nowhere defined in the 
Act. A ‘primary’ school is a school 
where ‘ primary ’ education is imparted. 
I am not aware that the word ‘ primary ’ 
has acquired any special meaning. “ Pri¬ 
mary ” education means education in its 
first stages and nothing more. This much 
at least is clear that the words do not in 
themselves connote anything in the way 
of Government support or Govern rent 
control. 


The evidenoe in this case shows—indeed 
the point is not contested— that the edu¬ 
cation imparted in the schools in question 
was ’ primary education ’ in the sense 
which I have indicated. It follows, there¬ 
fore, that up to the point which we have 
reached, the expenditure was expenditure 
on primary schools, and therefore there 
was no misapplication 

But it is sought to extend the meaning 
of the words ' primary schools.’ I do not 
say that the argument was put that way, 
but reduced to its simplest terms that is 
Its meaning. In order to understand the 
point sought to be made it is necessary to 
turn to other portions of the Act. I pass 
over S. 52 of the Act which appears to me 
to have no hearing on the question at 
issue. S. 58 runs as follows :— 

58. The management, control and 
Administration of every public institution 
exclusively maintained out of Municipal 
property and funds shall vest in the 
Municipality by which it is maintained. 

Provided that the extent of the indepen¬ 
dent authority of any Municipality in 
respect of publio education, and their 
relations with the Government Educa¬ 
tional Department shall from time to time 

be mu 630ribe . d by fche Gover nor in Council.’’ 

The section means this as between 
Government and the Municipality : " You 
(the Municipality) Jiave the management, 
administration and control of public in¬ 
stitutions maintained out of your funds 
except schools. As to schools we (the 
Government) retain power to prescribe 
the extent of your independent anthority 

£? r T S i0n ’ With the GaWM-nment 
.Lduoational Department. 

In exeroise of this power Government 
have published certain rules. The con¬ 
troversy turns mainly round rule 3 which 
runs as follows 


’’ 3. Municipal schools shall...be open 
for inspection and examination by the 
Government inspecting staff. The Muni- 
ci| alitv shall in each case make suitable 
arrangements in communication with the 
Insj ector for the annual examination re¬ 
quired by the Educational Department. 

It is not, in my opinion, necessary to 
consider the effect of the other rules or 
the breach thereof, if any. The Munici¬ 
pality in this case declined to comply with 
rule 3. 

I have said that it is sought to extend 
the meaning of the words ‘ primary 
schools ’ and the argument cau now bo 
stated. It is as follows. “ Primary 
- schools for the purposes of the Act must 
be taken to mean primary schools main¬ 
tained in accordance with the rules framod 
by Government. These schools were nob 
so maintained. Therefore, they are nob 
primary schools, and the money spent on 
them has been misapplied.” The argu¬ 
ment so stated is not devoid of plausibility, 
but there is a fallacy in it. I cannot 
accede to the proposition that where the 
legisl iture sj eaks of ‘ primary schools ’ ib 
must he held to mean “ primary schools 
maintained in accordance with such rules 
as Government may from time to time 
frame, and no other primary schools.” 
The Act says the Municipality shall main¬ 
tain primary schools. Government by 
rules says ’ you shall maintain those pri¬ 
mary schools in such and such n manner.” 
It is not. in my opinion, possible to say 

The Municipality have not maintained 
their primary schools in the manner 
enjoined by Government : therefore they 
have not maintained primary schools.” 
UdIoss it can he said that these schools 
are not ' primary schools ’ there can be 
no case of misapplication. I would invite 
attention here to issue No. 10 framed by 
the lower Court at the instance of plain¬ 
tiff. It runs thus :— 

10. Whether rule 3 of the rules re¬ 
lating to inspection was dbligatory and if 
so whether objection to the inspection of 
schools would convert expenditure towards 
the maintenance of primary schools into 
a misapplication of the Municipal Funds.” 

That issue containa within itself 
the same argument in another form. 

The schools no doubt were primary 
schools as required by the Aot, hut wheu 
the Municipality refused inspection the 
sohools ceased to be primary sohools.” 
It is not permissible to read into the Act 
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words which it does not contain and that 
plain proposition is decisive of this appeal. 

It follows that no misapplication has 
been proved and that the suit fails. 

I may add that, in my opinion, no use¬ 
ful purpose would be served by a con¬ 
sideration of the position of the Municipal 
councillors as trustees under S. 50 of the 
Act. We are not concerned with any 
property of the description specified in 
that section. If the councillors are re¬ 
garded as trustees for all purposes of the 
Act the considerations which I have 
already set out apply equally to their 
conduct in that capacity 

.1 ppect l dis m issed. 
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Macleod, C. J. and Crump, J. 
Bhimsangji Chhatrasangji —Appellant. 


Dolats'ivgji Hamers'ingji —Respondent. 

Appeal No 42 of 1923, Decided on 25th 
November, 1924, from an Order of the 
Dt. J., Broach, iD Appeal No. 56 of 1920. 

Court Fees Act, S. . (if) ( c)—1'e laration that 
pla miff uas o ner of certain Toda (tiros Irak 
annuty andexiit ed to remot er -ante —N. ' (if) [c) 
ap/lie*—Same vatu - ap li’s for iwisdi'lion pur- 
P'ers as ftr Ccutl-fees — Su ts Vciluali n Ait, S. 8. 

A suit for a declaration that the plaint f! was 
the owner of the Toda Giras link annuity of a 
certain amount received by a certain lady, as her 
heir and as such entitled to recover the same, 
comes within S. 7 (iv) (c) and the Court-fee stamp 
would be accord ng to the amount at which the 
relief gbugb*- was valued in the plaint and the 
same is the value of the suit for purposes of 
jurisdiction. Cl* 282 C 2] 

JET. V. Divatin —for Appellant. 

M. T. Telivalla —for Respondent. 

Macleod, C. J. — The plaintiff sued 
inter alia for a declaration that he was 
the owner of the Toda 'liras Hak of Rs. 
600 received by Bai Surajkuvar as her 
heir and as such entitled to recover the 
same. The total claim was valued for 
Court fees at Rs. 2143-5 8 and also for 
jurisdiction. The suit was tried by the 
Second Class Subordinate Judge at An- 
kleshwar who passed a decree in favour 
of the plaintiff. 

On appeal to the District Judge, an 
issue was raised whether the Court had 
jurisdiction to entertain the suit. The 
District Judge held that the suit was not 


within the jurisdiction of the Subordinate 
Judge of the Second Class at Aukleshwar, 
and ordered the plaint to be returned for 
presentation to the proper Court under 
rule 10 of Order VII of the Civil Pro¬ 
cedure Code. 

We think that that order was wrong. 
It depends in the first place, upon what 
value should be placed on the first relief 
clai ned, namely, the declaration that the 
plaintiff was the owner of the Toda Giras 
Hak of Rs. 500. The District Judge 
thought the claim was for payment of an 
annuity, and the value for the purposes of 
the Court-fee under S 7 (ii) would then 
be ten times the amount claimed to be 
payable for one year. We do not think it 
can be said that the plaintiff was claiming 
payment of an annuity, the suit really 
comes within S. 7 (iv) (c) “to obtain a 
declaratory decree or order where con¬ 
sequential relief is prayed." All that the 
plaintiff was seeking was a declaration 
that he was entitled to an annuity which 
was enjoyed by Bai Suraj an 1 having got 
that declaration, he would be entitled to 
go to the official whose duty it was to pay 
the annuity and demand payment ac¬ 
cording to the decree of the Court. The 
Court-fee stamp would be according to 
the amount at which the relief sought 
was valued in the plaint, namely Rs. 500. 

The next question is what would he the 
value of the suit for the purposes of juris¬ 
diction. Under S. 8 of the Suits Valu¬ 
ation Act, the value as determinable for 
the computation of Court-fees in suits 
other than those referred to in the Court 
Fees Act. 1870, S. 7, paragraphs v, vi, ix 
and paragraph x, clause (d), is the same 
for purposes of jurisdiction. 

^-'Accordingly the appeal will be allowed 
and the appeal will be sent back to the 
District Judge for being heard on its 
merits. The appellant will he entitled to 
his costs of the appeal. 

Appeal allowed 

1925 BOMBAY 282 (2) 

Macleod, C. J. and Crump, J. 

Gulbaji Ajisigi & Co., —Appellant. 

v. 

Rustomji Kharsedji Banatwalla —Res- 
podent. 

O. C. J. Appeal •-No. 49 of 1924 & Suit 
No. 175 of 1922. Deoided on 12th 
December. 1924, from the decision of 
Marten, J. 
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I7i22— Co islrucli^n—Previ us c'ause O'vxn'l— 
Property as ‘<jift’—Suh S -quant clause dxreclmy 
Jisonsal after the donee’s d'a‘h—Le<ia‘ee was he d 
to lake li /<• infvest—Succession Ac S. O'*. 

The duty of the Court while <;o istroing a will 
is to find the i itention (of the testnor) looking 
at the wholt provisions of the will. 

A clause in a P.irseo's will stated as follows 
with reference to a certain property '" This is 

given as a gift to R.” A later clause provided 
•“ Shou'd R die a id should ho then leave a son, 
such his son shall afterwards be the owmr th r.- 
■of. “ The clause *heu provide! for the manner of 
distribution if no sou was left by R. 

Held: that r, he first clause taken b itself gave 
an absolute estate to R but that the two clauses 
should bo read together and their co nbioed effect 
was to confer only a life estate on R [I*. liS' 1 , C. 2.] 

Bahadur]i —for Appellant. 

Kanga and B.J. Desai—lot Respondent. 

Macleod, C. J.— Kharsedji Jainasji 
Banatwalla died on July 10. 1870, leaving 
a will dated May 5, 1870, probate cf 
which was granted to his son Edulji 
on June 14,. 1871. Under clause 8 of the 
will, certain property was given to 
Rusfcomji, the second son of the testator. 
By clause 10 of the will, certain limita¬ 
tions were sought to be imposed on 
Rustomji’s interests in the. property. In 
1908 he mortgaged the property to the 
plaintiffs in this suit and granted two 
further oharges dated December 9, 1909, 
and July 10, 1911. In 1917 Rustomji 
took out an originating summons to deter¬ 
mine the true construction of the will with 
regard to the interest he acquired there¬ 
under in this property. -The present 
plaintiffs were not parties to those procee¬ 
dings which were evidently of a friendly 
nature between Rustomji and other 
members of his family. By the order of 
the Court of July 30, 1917, it was declared 
that Rmtomji only took a life interest in 
the property. It was not until 1921 that 
the plaintiffs became aware of that order, 
which could-not possioly' operate as res 
judicata, against them. Consequently they 
filed this suit asking for a declaration that 
Rustomji was absolutely entitled to the 
suit property. 

. The lower Court has given the plain- 
tiffs a declaration that Rustomji only was 
given a life interest in the property and 
dismissed the suit against the other 
defendants. Defendants Nos. 2 to 5 were 
the Bons, the 8th and 7th defendants were 
the daughters and the 8th defendant was 
the wife of the first defendant. 

The plaintiffs have appealed, and the 
only question which has been argued 
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before us was whether, on a proper 
construction of clauses 8 and 10 of the 
will, the first defendant took a life estate 
or an absolute estate. 

Clause 8. “ As to my second son Chi. 
Roostomji. There was sold to Parsi 
Kharsedji 'Jamasji Workingboxwalla one 
hundred and ninety Burgas of vacant 
ground situated near the Grant Road, upon 
a lease for ninety-nine years. Therefrom 
Burgas forty and half wore repurchased. 
Deducting them (from the said 190 Burgas) 
there remain Burgas 149V6 ono hundred 
and forty nine and a half which, at the 
rate of Rs 614 six an-l a quarter per Burga 
annum, (yields an income of) Rupees 931-6 
annas. Nino hundred and thirty four and 
annas six per annum. This is given as a 
gift to Chi. Roostomji. After my decease 
the income of the ground, that is the rent, 
is to be collected from those persons who 
are possess*d thereof and credited to the 
name of the C ii. R >ostomji in (the books 
of) the shop. For Chi. Roostomji. is now 
seventeen years old when therefore lie shall 
arrive at the age of 21 twenty one years, 
the said ground is to bo made over to him, 
and as to the moneys which may have 
been collected and oredited, the principal 
together with interest thereon at the rate 
of 5 five per cent is to be paid over to Chi. 
Roostomji. It is to be paid over by Chi. 
Edulji.” 

• Clause 10, " The property which is in 
the above eighth Clause directed to be 
given to Chi. Roostomji is to he given (to 
him) in accordance therewith. And 
afterwards should my son Chi. Roostomji 
die which God forbid and should he then 
leave a son, such his son shall afterwards 
be the owner thereof ; should he however 
leave daughters, an estimate is to be 
formed of the value of the said Estate at 
that time and out of the same Four annas 
in the rupee are to paid to his daughters. 
And should he have no children, two annas 
in the rupee is to be paid ti his widow. 
And as to the whole residue which should 
then remain Cln, Edulji and his heirs are 
to become th* owners thereof. 

It was first contended that clause 10 
was repugnant and void as being contrary 
to the terms of clause 8 whereby the pro¬ 
perty was gifted to the first defendant. 
The second contention was th it S. Ill of 
the Indian Succession Aob applied so that 
the gifts over bequeathed bi clause 10 oonld 
only take effect if the first defendant had 
died in the life-time of the testator. Th 
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learned Judge has referred to the principles 
which should guide the Lourt in constru¬ 
ing a will. Those principles have been 
laid down in innumerable cases, but they 
are not always easy to follow. The Court 
must give to each expression used by a 
testator itrplain meaning except where 
there is authority for giving a particular 
legal interpretation to a particular lorm ol 
words. As far as possible effect must be 
given to the intentions of tlie testitor as 
shown by the terms of the will taken as a 
whole and if different clauses appear con¬ 
tradictory attempt must lie made to re¬ 
concile them. If two clauses are irrecoa- 
oileable under S. 75 of the Indian Succes¬ 
sion Act the later clause prevails. But 
when the Court having followed those 
principles has come to a certain conclu¬ 
sion, if we agree with the judgment of 
Joyce J. in In re Sanford,, Sanford v. 
Sanford (1), we ought to examine the 
authorities to see whether any one of 
them prevents us from adopting that con¬ 
clusion as final. That may be permissible 
and oven desirable when construing an 
English will drawn by English lawyers in 
what is recognised an ordinary legal phra¬ 
seology, but when we have to construe a 
vernacular will like the one before us the 
safest course in my opinion is to adhere to 
principles and avoid if possible any exami¬ 
nation of decided cases, or in any event 
the English cases. In India the Indian 
Succession Act has attempted to codify 
the law a3 far as it can he ascertained 
from those cases but generally sjeaking 
the illustrations to the sections of the 
Indian Succession Act being taken from 
English decisions are of little use in con¬ 
struing a vernacular will. For instance 
when we come to discuss the question 
whether an absolute gift can be cut down 
by later provisions in a will, if we attempt 
to derive a> y clear principle on which the 
Court should act from the English eases 
we find a large number of cases which it 
is difficult to adjust with each other. It 
has been laid down that if there is :n a 
will an absolute gift it is not to be cut 
down except by clear limitations in the 
rest of the will. That sounds plain 
enough, hut after considering the various 
cases on that question there is very gieat 
difficulty in obtaining a guide as to what 
are and what are not clear limitations. 
However, S. 82 of the Indian Succession 
Act says that. “ where property is bequea- 
Uj i ch. y»y. 


thed to any person, he is entitled to the 
whole interest of the testator therein, un¬ 
less it appears from the will that only a 
restricted interest was intended for him.” 
The Act also deals with irreconcilable 
clauses, but there is no mention of the 
word repugnant/ If repugnancy is dif¬ 
ferent from irreconcilability what is to 
happen when a later clauss is repugnant 
to an earlier clause ? There are authorities 
which appear to show that repugancy in 
a liter clause renders that clause null and 
void. 

It cannot be denied, however, that, as 
pointed out by the learned Juige, decisions 
of the Privy Council, in spite of their lord- 
ships' warning not to apply decisions on 
English wills to the wills of Indians, or 
even decisions on other wills whether En¬ 
glish or Indian [see .V irendra Nath Sircar 
v. Kamilb isini D isi 12)] do sometimes de¬ 
pend on the application of some English 
rule of construction, which has been laid 
in English cases : see Katkusltru Bezonji 
v. Shtrinbai (3/ and Skirinbai v. Ratan - 
bai (4). 

Dealing with the will in suit, the learn¬ 
ed Judge continues : “ The defendants 
Nos. 2 to 8 have an alternative construc¬ 
tion to that put forward by the plaintiffs, 
and it is this, that if one cuts down the 
interest of Rustomji to a life interest, tbon 
clause 10 is perfectly intelligible, and the 
whole will becomes quite simple. What 
then, so far as this will is concerned, are 
the reasons for and against adopting that 
construction ?” and he concludes. “ Look¬ 
ing then at this will I see no difficulty in 
confining the interests of Rustomji to a 
life interest. In that case thero is no re¬ 
pugnancy under clause 10. It is merely 
an ordinary case of a gift for life to a test¬ 
ator’s son with remainder to the testator’s 
grand-children.’’ But the defendants' 
argument bogs the whole question. They 
premise that clause 8 gives Rustomji a 
life interest and therefore clauso 10 deals 
with the remainder, without any repug¬ 
nancy. But the learned Judge concludes 
that clause 8 gives an absolute estate, and 

(2) [1896] 23 Cal. 593=23 I.A. 18=3 M.L.J, 
71=6 Sar. 663 (I’.C.) 

(3) [19 .<-] 43 . om. 83 = 21 Bom. L.R. 130= 
23 C.W.N. 419=51 l.C. 481 = 9 L.W. 485 
(P.C.) 

(4) [1921] 45 Bom. 711 = 48 T.A. 69 = 40 M.L.J. 
2<7 = il92l) M W.N. 165=i9 A L.J. 215 = 23 
Bo.n. L.R. 6ls = 25 C.W.N. *90 = 33 C.L.J. 
271 =29 M.L.T. 233=14 L.W. 183 = 60 l.C. 
222 IP.C.) 
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the fact that express words signifying ab¬ 
solute ownership are absent, is, he re¬ 
marks, “ a slight circumstance to 'be ob¬ 
served on.” The words in clause 8. are. 
“ This is given as a gift to Rustomji.' We 
cannot therefore get over the difficulty in 
this summary fashion. Clause 10 is re¬ 
pugnant to clause 8. It deals with the 
remainder to the property, which has al¬ 
ready been wholly disposed of. 

Mr. Desai has argued that S. Ill of the 
Indian Succession Act is applicable. That 
section says : 

“ Where a legacy is given if a specified 
uncertain event shall happen, and no time 
is mentioned in the will for the occurrence 
of that event, the legacy cannot take effect, 
unless such event happens before the period 
when the fund bequeathed is payable or 
distributable.” 

Illustration (a) is as follows :— 

A legacy is bequeathed to A, and, in 
case of his death, to B. If A survives the 
testator, the legacy to B does not take 
effect. 

In other words by a statutoty construc¬ 
tion to be placed on such a gift to B it is 
construed as if the testator had said: ‘If 
A dies before me B shall take but if A 
survives me he will take absolutely.” 
The logical deduction must be that if the 
testator had only said, ‘‘I give to A but 
if A dies after me B shall take’, the be¬ 
quest to B is null and void. It makes 
little difference whether it is null and void 
according to the doctrine of repugnancy,or 
owing to the statutory ( construction to be 
placed on the bequest which gives effect 
to that doctrine. I do not think myself 
that S. Ill has any bearing on the con¬ 
struction of this will. I think that the 
difficulty which it has been suggested ex¬ 
ists is purely artificial, and is due to 
clauses 8, 9 and 10 of the will having been 
treated as three separate clauses whereas 
they are really one. That perhaps was 
what was meant by the defendants* argu- 
ment in-the lower Court, though it 
certainly was not so expressed. Otherwise 
the discussion, and the judgment would 
have been shortened considerably, if it 
had not been taken for granted that 
clause 8 by itself gave an absolute estate, 
if it had been recognised that the gift to 
Bustomp was really in the middle of a 

olause, nothing further could have been 
saiq. 


We agree, therefore with the leame. 
Judge that Buatomji took a life nterea 


Rustomji (Crump, J.) Bombay 285 

in the property referred to in clause 8 and 
dismiss the appeal with costs. 

Crump, J.—On May 5. 1870. Khar- 
6edji Jamasji Banatvalla made a will. He 
died on July 10, 1870. the testator atthe 
date of the will and at the date of his 
death had two sons Edulji and Rustomji, 
and four daughters. By paragraph 8 of 
the will certain property was given to hie 
son Rustomji. In 1908, 1909 and 1911 
Rustomji alone executed certain mort¬ 
gages and charges in favour of the plain¬ 
tiffs. Rustomji is the first defendant. 
Defendants Nos 2 to 5 are his son-. De¬ 
fendants Nos. 6 and 7 are his daughters. 
Defendant No. 8 is his wife. The plain¬ 
tiffs allege that on a true construction of 
the will, defendant No. 1 took an absolute 
interest in the property in suit. The de¬ 
fendants contend that on a true construc¬ 
tion of the will defendant No. 1 is entitl¬ 
ed to a life interest only, Para 1 of the 
will appoints Edulji executor and directs 
him to distribute the estate after the ex¬ 
piration of thirteen months from the 
decease of’tbe testator. Paras 2 to 7 set out 
certain bequests of other property to Edulji. 
Para 8 recites that the property in suit is 
given to Rustomji. Para 9 directs that the 
marriage expenses of Rustomji, who was 
seventeen years old and unmarried at the 
date of the will, are to be defrayed by 
Edulji out of the property given to him. 
Para 10 contains directions aa to the dis¬ 
position of the property given to Rustomji 
by clause 8 after Rustomji's death. Paras 
11 to 15 are Dot material for the purposes 
of the question to be determined. 

The question arige9 thus. Para 8 of the 
will would appear to give an absolute in¬ 
terest to Rustomji. Para 10 provides for 
an absolute interest to the grandchildren 
after Rustomji’s death. What then is tho 
true construction ? The learned trial 
Judge has held that para 8 standing alone 
.would give an absolute interest to R 09 - 
tomji but that the effect of the will read 
as a whole was to confine the interest of 
Rustomji to a life interest. 

The first thing to be done in construing 
a will is to read the will as a whole and 
to endeavour to gather ita meaning when 
so read. S. 69 of the Indian Succession 
Act is as follows : 

‘The meaning of any clause in a will i 8 
to be collected from the entire instru¬ 
ment, Mid all its parts ore to be construed 
with reference to each other.” 
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Is remarked by their lordships of the 
vy Council in Shookmoy Chandra Das 
Monoharri Dassi (5) the duty of the 
art "is to find the intention [of the 
tator] looking at the whole of the pro- 
ibns of the will.” For the purposes of 
i present question it is therefore neces- 
y to read together paras 8 and 10 of 
i will, and to endtavour to discover the 
sntion of the testator. Those paras are 
out in the judgment under appeal and 
sd not be repeated here. The material 
rds in para 8 are: "This is given as a 
; to Rustomji." If those words stiod 
ne their meaning would he free from 
ibt. S. 82 of thi Itdian Succession 
t runs as follows:— 

‘Where proper,y is bequeathed to any 
son, he i* entitled to the whole interest 
the testator therein, unless it appears 
m the will thit only a restricted inter- 
was intended for him.' 
rhere is no question here as to the ap- 
cability of the Indian Succession Act, 

1 the C>urt is bound to adopt this rule 
ich is part of the Chapter of that Act 
to the construction of wills. Upon 
p point, and indeed as to other questions 
the construction of wills, I would cite 
) remarks of their lordships of the 
ivy Council in Nirendra Na'.n Sircar 
KamalbiXsini Disi: (2) 

" To search and sift the heaps of cases 
Wills which cumber Dur English Law 
,ports in order to understand and inter- 
3 t Wills of people speaking a different 
ague, trained in different habits of 
ought, and brought up under different 
editions of life seems almost absurd... 
ie IndiaD legislature may well have 
ought it better...to exclude all contro- 
rsy by positive enactment. At any rate 
regard to contingent or executory 
quests the Indian Succession Act, 186o, 
,s laid down a hard and fast rule... 
thout speculating on the intention of 


»* 


ator. , i • 

• lordships were there dealing 

ally with S. Ill to which reference 

ie made shortly. But it is clear 

lose remarks that where the Indian 

iion Act is clear upon a point it is 

priate to refer to decided cases 

estion, therefore, is whether on the 

of that section it appears from 

11 that only a restricted interest was 

' for him (Roostomiih That 


quo1. a. ItM—I bar. 0 , 1 ). 
C.) 


question must be answered by reading 
paras 8 and 10 together. The first sen¬ 
tence of para 10 refers to the directions in 
para 8, and re-aftirms those directions. 
The testator had in mind that point of 
time when those directions had been 
carried into effect, that is to say, that 
Roostomji bad attained the age of twenty- 
one years, and had been put in possession 
of the property. The will then proceeds 
” and afterwards should my son Rustomji 
die which God forbid and should he then 
leave a son such his son shall afterwards 
be the owner thereof.” I agree with the 
learned trial Judge that the words 
" sh >uld my son Roostomji die which God 
forbid” are no more than an euphemism 
and that the plain meaning is “ on the 
death of my son Roostomji." The meaning 
is in substance “ after the death of 
Roostomji if he leave a son his son shall be 
the owner of the property.” 

Para 8 is therefore not consistent with 
para 10. “ Where two clauses or gifts in 
a will are irr-concileabie, so that they 
cannot possibly stand together, the last 
shall prevail” (Indian Succession Act. 

S 75 . Can the two gifts be reconciled ? 
Yes, if reading the two clauses together it 
appears that “ a restricted intorest was 
intended for Roostomji.” The rulo in 
S. 75 should only be applied in the last 
resort. And in my opinion the decision of 
the learned trial Judge is correct and that 
it must be taken that the testator intended 
a life interest for Roostomji. If the rule 
in S. 75 were applied the resul'. would be 
that on the birth of a son no interest 
would be left to Roostomji, a conclusion 
which should not be accepted unless it is 
inevitable. It is not indeed the case of 
either party. 

But it is said that ,the case falls within 
S. Ill of the Act. The construction 
sought to be put on the will is that the 
words used in clause 10 mean if 
R lostomji should die before the death of 
the testator.” It is argued that there is a 
specified uncertain event, viz., the death 
of Roostomji before the death of the testa¬ 
tor, and that as that event did not happen 
clause 10 is inoperative. That is not in 
my opinion an admissible construction of 
the words of the will. It is not in my 
opinion possible to hold that the testator 
had in mind the possibility of the death 
of Rustomji before his ovTn death, nor do 
I precisely apprehend how S. Ill can be 
applied to the circumstances of this ofcse. 
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The gift to the sons of Roostomji was not 
a, gift to persons in esse, but a gift to 
persons not in existence at the date of the 
will. A bequest to A for bis life and after 
his death to A's oldest son A having no 
gon at the time of the testator’s death is 
valid if the later bequest comprises the 
whole of the remaining interest of the 
testator in the thiDg bequeathed. That 
appears to be the true construction of the 
will and S. Ill of the Act has no opera¬ 
tion. 

Appeal dismissed. 
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Shah, Ag. C. J. and Kinciad, J. 

Velchand Satvaji Mir wadi —Plaintiff— 
Appellant. 

v. 


Sitaram Tukaram — Defendant—Res¬ 
pondent. 


First Appeal No. 62 of 1923, Decided 
ob 19th September, 1921, from the deci¬ 
sion of the First Class Sub. J., Poona, in 
Suit No. 909 of 1921. 

^ T.P. Act.S. 53 —Hollow transaction—Section 
applies. 

The merj fact that the transaction is hollow 
does not make it less a transfer of immoveable 
property within the meaning of S 53 and if 
the conditions of that section arc satislied the 
document should be declared void a ainst tho 
creditors of the transferor. £P 20i, C l] 

J. O. Iicle —for Appellant. 

V. D. Limayc—lor Respondent. 


Shah, Ag. C. J. The plaintiffs in tb 
case Bued for a declaration tha 1 : the sal 
deed passed by defendant No. 1 to dcfen 
ant No. 2 on January 4, 1921, was hollc 
and executed with the intention to defrai 
the plaintiffs and that the.efore it w 

“J? • a n d J° id> Plainfciff No. 1 h; 
obtained a decree against dehndant No. 

m April 1921 and was a decree-hold 

against defend »nt No. 1 at the date of tl 

' iwi „ No. 2 was a creditor b 

f h r^n fb 0b ?“ D6d a decr ee- It appea 
tW S 6v,denoe that the plaintiff stat 
r\ fc .. the 8 «»t 'was on behalf of all t 
creditors °f defendant No. 1. Dofenda 

^DafAr^Vw a £ pear t0 conbea t the su 
Defendant No. 2 contended that he was 

*wdthattfe / '? <5 PUrohaaer hr vali 
bhe de ( ed was not executed wi 

(E^ 1 7)d ate <r^ t 4 1 ; 8 19 s 2 a irt 


cuted to defraud and delay the plaintiffs 
and other creditors of the defendant 
No. 1 ?” Though defendant ho, 2 con¬ 
tended in the wiitten statement that he 
was a bona fide purchaser for value, no 
issue appropriate to cover that plea was 
raised But the second issue raised was : 

“ Are the plaintiffs entitled to the declara¬ 
tion as sought for ?” On the evidence 
the learned Judge found that there was 
no consideration for the sale and that it 
was a nominal deed passed by the defend¬ 
ant in favour of defendant No. 2 who was 
his brolher-in-law and that defendant 
No. 2 was not in a position to buy the 
property of that value. The learned 
Judge found in fact that the whole 
transaction was not real but hollow. The 
learned Judge was of opinion that as the 
suit was unoer S. r, 3 of the Transfer of 
Property Act that finding would not avail 
tho plaintiff in the suit and accordingly 
dismissed the suit. 

The plaintiffs have appealed to this 
Court. It is urged in support of this 
appeal that the tinding of fact recorded 
by the lower Court on evidence is correct 
and that in view of that finding it should 
be declared that the sale-deed is void as 
against the creditors of defendant No 1. 
it is contended that in view of that find¬ 
ing the conditions necessary to invite the 
application of S, 53 are all satisfied, and 
that there is no rea-on why tho suit 
should lie defeated on such technical con¬ 
siderations as tho lower Court has accept¬ 
ed. On behalf of the respondents, the 
original defendants, it is not disputed and 
it cannot be disputed on the evidence, 
that this transfer was effected bv defend¬ 
ant No. 1 in favour of defendant No. 2 
without any consideration. The morej 
fact that the plaintiffs succeeded in show¬ 
ing that it was really a hollow transaction 
does not prevent the Court from consider¬ 
ing whether the conditions of S. 53 are 
satisfied. It is clear that the plaintiffs 
are the creditors of defendant No. 1 and 
the effect of this transfer is to prevent the 
property from being reached by creditors. 
If this document stands, the property 
would not be available to the oreditors of 
defendant No. 1 and the effect of the 
transfer would be to defeat or delay the 
oreditors of defendant No. 1/ Though in 
the written statement a point' was made 
that defendant No. 2 was a transferee in 
good faith and for consideration, there 
was no issue on that point raised in the 
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lower Court, and it is clear that there is 
no need for that issue because considera¬ 
tion cannot be proved. Having regard to 
the relationship between defendant No. 1 
and defendant No. 2 and the circumstan¬ 
ces under which the document came to 
be transferred, good faith also is out of 
question. The mere fact that the trans¬ 
action is hollow does not make it less a 
transfer of immoveable property within 
the meaning of S. 53. We think, there¬ 
fore, that the lower Court was wrong in 
dismissing the suit. We allow this appeal, 
•reverse the decree of the trial Court and 
declare the document dated January 4, 
1921, between defendant No. 1 and defend¬ 
ant No. 2 to be void as against the phin- 
tiffs and other creditors of defendant 
No. 1. 

Plaintiffs to have their oosts through¬ 
out from the defendants. 

Appcil allowed. 
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MACLEOD, C. J. AND CRUMP, J- 
Ramchandra Hanmant Deshpand 
Defendant— Appellant. 


v. 

Kashinath laxman Deshpande —Plain¬ 
tiff— Respondent. 

Appeal No. 69 of 1923, Decided on 11th 
November 1924. from the order of the 
Dt.J.,Dharwar, in Appeal No 1'6 of 1921. 

Evidence Act, S.M—Sa’e I y father as manager 
of joint Hindu family—Other members cannot 
dispute nature of transaction. 

If a father a 9 one of the jo nt owners sells, as 
representing all the otter members joint with 
him these other members must be treated as 
parties to the document. The other members 
of the joint family cannot d spute the transac¬ 
tion effected by the manager of the family on the 
ground that the transaction was really a 
different one from what it ai paara to^ be on the 
face of the document. I 1 - ss ° 


R. A. Jahagirdar for Appellant. 

H. B. Gumaste— for Respondent. 

Macleod, C. J— The plaintiff' tiled 
this action in 1920 asking for a declara¬ 
tion that the sale-deed. Exhibit 27, was 
of the nature of a mortgage, and prayed 
that the amount due under it to the mort¬ 
gagee might be ascertained. The ' 3ocu : 
ment was passed on May 27, 1902, an< * 
even if the previous decision of this Court 
that agriculturists in this Distnot were 
not entitled to take advantage of S. 1U A 
of the Dekkhan Agriculturists Relief Act 
had been set aside since the case was 


heard in the trial Court as Ss. 2 and 2Q 
of the Act were only extended to this 
District from January 21, 1903, the 
plaintiff could not take advantage of that 
extension. After the suit kras dismissed 
in the trial Court, the District Judge in 
appeal made an order that the suit should 
be remanded to the lower Court under 
Order XLI, rule 23, Civil Procedure 
Code, for trial on the other issues which 
had been framed. 

Now in 1902 the plaintiff and his father 
were joint. The father had sold the pro¬ 
perty as manager of the joint family. It 
is not suggested in this case that the 
father was exceeding the powers he had 
as such manager. The real questi m is 
whether the son can dispute the transac¬ 
tion of his father by seeking to call evi 
deuce to show that the document, al¬ 
though on the face of it a sale, was in 
reality a mortgage. It was contended in 
both the lower Courts that the real ques¬ 
tion then was whether the plaintiff was 
a representative in interest of hie father, 
If he was not, he could lead evidenoe and 
prove Exhibit 27 to be a mortgage under 
S. 99 of the Indian Evidence Act. The 
proper question to be considered was 
whether the plaintiff was a party to the 
document of 1902 so that he would be 
excluded from calling the evidence which 
he sought to adduce under S. 92 of the 
Indian Evidence Act. It is clear that if 
a father as one of the joint owners sells, 
as representing all the other members 
joint with him, those other members must 
be treated as parties to the document. 
Otherwise most disastrous results would 
follow if the members of a joint family 
were enabled to dispute the transaction 
effected by the manager of the family, not 
on the ground that the manager had no 
power to effect the transaction, hut on the 
ground that the transaction was really a 
different one from what it appeared to be 
on the face of the document. That is 
the real point in dispute, and we are of 
opinion that as the plaintiff was joint 
with his father at the time of the 
transaction of 1902, clearly he must bo 
considered as a party thereto, and he 
cannot, therefore, seek to show by call¬ 
ing oral evidence that the sale-deed was 
mortgage. The appeal, therefore, must be 
allowed and the deoree of the trial 
Court restored with costs throughout. 

Appeal accepted. 

■ - % 
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tfACLKOD, C. J. AND CRUMP, J. 

Govtndapru.vid L dittyprasad Misit<t > — 
Defendant—Appellant. 

v. 

liindabai haiitapmsad —Plaintiff—Res¬ 
pondent. 

First Appeal No. 12 of 1922, Decided on 
20fch November, 1924, from the decision 
of the Sub. Dharwar, in Suit No. 1517 
of 1919. 

% Ilvulu Laic — \ihption — /hithiuutK—X .n-su m 
gotio loi— Dstt* hviu \s (sirnt-al. 

The ctro-i.riiy cf homam is csScutial to 

validate an a<i. ptltr amongst unless 

tlie adoptive fiith-r ai*ci the‘on be-1« rg to tlie 
frame gi-tra. - [p J\u» C \] 

A. CL Dcm — iov Appellant. 

H. C\ Coytijet and It. .1. Jalrujiuhir — 
for Respondent. 

Judgment.—The plaintiff sued to ob¬ 
tain a declaration that tho first defend¬ 
ant was not the legally adopted son of the 
plaintiff’s husband. The plaintiff disputed 
tho factum of the adoption. That issue 
was found in tho affirmative, hut on the 
issue whether the adoption was valid, the 
Court hold that the adoption was not 
valid, though in tact it had been made, 
bccauso the adoptive father and the adopt¬ 
ed son were of different golra. Conse¬ 
quently the dutta homam was essential to 
validate the adoption, and in this case it is 
not disputed that the dalta homnn had 
not been performed. If we wore of opi¬ 
nion that the adoption was valid, it would 
have been necessary to consider the autho¬ 
rities at some length. But we agree with 
the judgment in the Court below that in 
this particular case the datta homam was 
necessary. The authorities are considered 

ona 6 * afcesfc Edition of Mayne at pp. 205- 
208 and at the bottom of page 207 the 
conclusion is as follows : “So far as it is 
Possible to reconcile these conflicting 
decisions, they seem to point to the 
conclusion that, among the twice-horn 
classes the datta homam is necessary, 
anless the adopted boy is of the same golra 
s hia adopter or unless a usago to the 

£r^ Can b ? L In Malca. 

TLfrW Srimati Krish- 

r e rved :- ar ‘ (l) fcheir lor ^hips ob- 

in SonS 6 ° f 5 - Ving an(1 takin § a oh 'ld 

-^^g^continues to stand on Hindu 
W U88QJ „ uai. lis i =7 I.A. 250=7 CIJ sTs 

. ,=* Bar. 191 (p. c.) '-•i-.J. 313 
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law and Hindu usage, and it is perfectly 
clear that amongst tho twice-born classes 
there could be no such adoption by deed, 
because certain religious ceremonies, the 
datta homam in particular, are in their 
case requisite.” 

The question in issue in that appeal was 
whether there could be in the case of 
Sudras such a giving and taking as was 
necessary to satisfy the law, by mere deed, 
without an actual delivery of the child by 
the father. Still this dictum of their lord- 
ships may bo taken as stating what their 
lordships considered at that time was 
necessary to validate an adoption amongst 
the twice-h.rn classes. 

In this Presidency at any rate tho only 
cases in which an adoj tiou lias been re¬ 
cognised as valid without datta honunn 
being j erformed have b«en those in which 
the adoptive father and the adopted son 
belonged to the same gotra. All the autho¬ 
rities on this subject are discussed in 
1 ahtb ti v. Gocind Kashinath (2) ; and in 
H"l Gan gad hat Tit ah v. Shtininas Pandit 
(3) their lordships in considering the same 
question gave approval to the judgment of 

Sir Lawrence Jenkins in that case. On a 

review of the arguments in that judgment 
it is obvious that the learned Chief Justice 
considered that it was only because there 
was identity of gotra that the datta 
homam could be dispensed with. It must 
he noted, however, that in referring to the 
decision of tho Full Bench of the Madras 
High Court in Goviiuhnjtlar v. Dorasivami 
U), their Lordships in lid Gangadhar 

, , V * ! ihn,lu « !i Pandit (3) considered 

that decision as being of value as contais- 
ing a careful study of the authorities and 
affirming that tho ceremony of datta 
homam was not essential to a'valid odop- 
tion amongst Brahmins in Southern India. 
With all due respect it would seem difficult 
to find from the judgment of tho Full 
Bench that -it was decided that tho datta 
homam was not essential to any adoption 

foUow8-- BrahU,inS ' The heaa ' note ^ 

"The ceremony of Datta homam is not 
essential to a valid adoption among Brah 
mans in Southern India, when tho adopl 

!3 RoSS !! S om - V?r' i* 7-0. 
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tive father and son belong to the same 
gotra.” 

Their Lordships considered whether they 
should depart from the decision in V. Sin- 
gamma v. Vinjamuri Venkatacharln (5). 
They pointed out that some doubt had 
been thrown upon that case by the obser- 
- vation of the Judicial Committee in Malta • 
shoya Sliosinath Ghose v. Shrimathi 
Krishna Soondari Dasi (l) that datta 
homatn was requisite in the case of Brah¬ 
mins and referred to the case of Venkata 
v. Suhhadra (6) which was to the same 
effect. In V. Singamma v. Vinjamuri 
Venkatacharln (5) the point was not argued 
on both sides and Jagannath.who was cited 
in the case, was no authority in southern 
India. Their Lordships concluded that the 
original texts conveyed the impression 
that datta homam might probably 
be an essential part of a valid adop¬ 
tion as a general rule and that in a proper 
case there was sufficient ground for direct¬ 
ing an inquiry as to usage. Although the 
general rule might - be as indicated above 
there was reason to think that there were 
execeptions to it. There was a text of 
Manu to the effect that if, among several 
brothere, one has a son, that son was the 
son of all. To this extent, that datta 
homam was not essential when the adop¬ 
tive father and son were of the same gotra, 
they thought they might safely adhere to 
the decision in V. Singamma v. Vinjamuri 
Venkatacharln (5). 

The rule, therefore, may be stated in 
this form. The ceremony of datta homam 
is essential to validate an adoption 
amongst Brahmins unless the adoptive 
father and son belong to the same gotra. 
Apart from all the considerations there is 
this justification for it, that when it is 
sought to introduce a stranger into a fami¬ 
ly it is desirable that all the religious cere¬ 
monies should be performed so as to 
ensure the requisite publicity for the adop¬ 
tion. It may be said that there is a ten¬ 
dency in these days towards dispensing 
with religious ceremonies, but that is no 
reason why we should seek in this case to 
depart from what must be recognized as 
an established rule of Hindu law. The 
appeal is dismissed with costs. 

Appeal dismissed. 
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Marten and Fawcett, JJ. 

Amarsangji Indrasangji — Plaintiff— 
Appellant. 

v. 

Desai Umed —Defendant—Respondent. 

S. A.’Nos. 554, 634, 642 and 653 of 
1922, Decided on 29th August 1924, from 
the decision of the Dt. J., Ahmedabad, in 
Appeals Nos. 78, 94, SI and 98 of 1920. 

Civil Pro. Code., 0. 22, Hr. 2 and 0— Appeal de¬ 
creed i i ignorance of appellants' death — Decree is 
nullify—Only Court decreeing the ay/p al can deal 
with application under It. 9, 

Where appellant died but tbe appeal was de¬ 
creed in ignorance of hisdea'.h it was held in 
second appeal that the decree was a nullity and 
the case was remanded to the Court decreeing tbe 
appeal to deal with an application for setting 
atide abatement and bringing his heirs on re¬ 
cord. [P. 391, C. 2] 

M. K. Thakore— for Appellant. 

H. V. Divatia—ior Respondent. 

Marten, J.— As regards Second Appeals 
Nos. 554, 634, 642 and 653 of 1922 a 
rather curious technical position has ari¬ 
sen. In all these cases there was a sole 
defendant, and the judgment of the trial 
Court was against that sole defer dant. In 
each of the four cases the sole defendant 
appealed, but before the appeals came on 
for hearing he in each case died. But in 
each case his legal advisers appear to have 
been unaware of the fact, and accordingly 
the appeal was allowed lo be heard and 
decided in favour of the defendant inas¬ 
much as the lower appellate Court was in 
ignorance of the fact that the defendant 
had in fact in the meanwhile died. So, 
too, the plaintiffs in each suit were appar¬ 
ently unaware of the fact, and they pre¬ 
sented second appeals to this Court in 
these suits as well as in the remaining 
twenty-nine companion suits. We have 
since heard and dismissed the plaintiffs 
appeals in these twenty-nine companion 
suits. 

We are now asked by the plaintiffs to 
say that the judgment of the lower appel¬ 
late Court in the above four suits oannot 
stand, inasmuch as in fact the suit or the 
appeal had abated before the appeal was 
heard. Mr. Coyajee as amicus curia has 
been good enough to refer us to certain 
sections of the Code, and has also pointed 
out that the course 'taken in the trial 
Court was this, as stated by the trial 
Judge:— 

“ The plaintiffs in this suit and suits 
Nos. 289 to 295 and 297 to 321 are the 


(5) [1868] 4 M.H.O. 1G6. 

(6) [1884] 7 Mmd. 648. 
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same, and the defendants in all the suits 
who are descendants of the original culti¬ 
vators have common contentions and so 
the parties have put in purshis that evi¬ 
dence should be led in this suit and it is 
to guide all the other suits. The Court has 
therefore, put in copies of the finding? and 
reasons of Suit No 288 in all the other suits. 

It was accordingly suggested to us that 
that order in effect amounted to a consoli¬ 
dation order, and therefore under Order 
41, rule 4, it was open to any cf the de¬ 
fendants to appeal, and that on such ap¬ 
peal the appellate Court might reverse or 
vary the decree in favour of all the plaint¬ 
iffs or defendants as the case might be. 
Alternatively under Order 41, rule 33, 
there is also a power for the appellate 
Court to discharge an order of the Court 
below in its entirety, notwithstanding that 
ODly some of the defendants may have ap- 
peal$3. But in my judgment both rules 4 
and 33 of this Order only apply to “ a 
suit”, and therefore it is essential for its 
application that the thirty-three suits in 
the present case should be regarded as 
consolidated. In the view I take, it is 
perfectly clear here that no consolidation 
order was made. So far from there being 
any real consolidation, there appear, to 
have been separate decrees passed in each 
of these thirty-three suits. Accordingly 
those Orders do not, I think, help us here. 

Nor I think is S. 107 of the Code of any 
assistance except that it enables us to re¬ 
mand a case in certain instances. No 
doubt under sub-S. (2) we have the same 
powers and can perform, as nearly as may 
he, the same duties as are conferred by the 
Code on Courts of original jurisdiction in 
respect of suits instituted therein. But 
these powers and duties are all subject to 
auoh conditions and limitation a* may be 

H KT? b6a L. *•- in fche * uIe9 in the 
Schedule subject to authorised variations. 

In the present ease I think it is clear that 

•we have no power to set aside the abate- 

njenfc and to add the legal representative 
of-the .deceased defendant. The proper 

kh°^ mt) $ W1 application to 5- 

“ U “ fche , dela y and to $et. aside the abate- 
' “ en J- on Je r Order 22,. rules 9 "(2) knd 11 

Orders? 3 S’® ^representative ■ under 
.Order 22, rules 4 and. 11 is-1 think the 

’ian^Sd 1 ^ th ® evenfcB 'YhiohVv* 

reX ™ i ^jP^ aPpeUate Court had' 
,^aUy no jurisdiction to hear . tie, oppedg 

«» there.w ag no appellant; before.!,. TT 
' t|w or<Jer which I wqsB 


suggest is that the decree of the lower ap¬ 
pellate Court in each of these four appeals 
be set aside, and that in each case the 
appeal to the lower appellate Court from 
the trial Court be remanded to be dealt 
with by the lower appellate Court accord¬ 
ing to law. We will similarly direct* that 
the four Civil Applications Nos 639 to 642 
of 1924 which are made to us 'by the res¬ 
pective heirs of these four deceased defen¬ 
dants to continue the proceedings be pre¬ 
sented to the lower appellate Court to be 
■dealt with by that Court. In considering 
those applications my personal view is 
that the lower appellate Court' may fairly 
take into consideration the exceptional 
circumstances of this case, viz., that there 
were thirty-three suits in which the points 
at issue were all substantially ‘the same. 
Accordingly it is a class of litigation in 
which a slip as .to whether one of the 
thirty-three parties was alive or dead 
might easily be made. Nor do I altogether 
understand why the cheaper, and as it 
seems to me the more Convenient, proce¬ 
dure was not adopted, viz., after the ori¬ 
ginal decree had been passed, to take one 
or say two appeals as test appeals, and to 
stay the remaining appeals pending the 
ultimate decision of the test appeals. The 
course actually taken has ihvolved the 
maximum of expense and the minimum of 
'use to the unfortunate litigants in the 
-present suits. 

As regards the costs of the plaintiffs, 
we think that their costs up to date in the 
lower appellate Court and in this Court 
should be costs in the respective appeals ' 
to the lower appellate Court, and should 
bo dealt with by the lower appellate Court 
accordingly. I n the result the^e oosts 
will eventually depend oh what decision 
t e lower appellate Couri may arrive at as 
to admitting the applications of the heirs 
of the several defendants to- continue the 
proceedings. • . 

Yro ? ne ofcher a PP 0 *l. viz., Ap¬ 
peal No. 553 of 1922, in which the same 
contention was raised by the plaintiffs. 
But there there were two defendants and 
not one, and accordingly it is conceded 
that the point as to' abatement does nofr 
arise. Therefore as regards Antieal Nn 

SI 1 ? 32 ,? wm ta 

■ Fawcett, J.—I agrep. ■. V. I ’ 1 

Appeals remanded* .* 
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Shah, Ag. C. J. and Kincaid, J. 

Hanmant Gnrunath Kulkarvi —Defen¬ 
dant-Appellant. 

v. 

Ramapp'i bagamappa linger —Plain¬ 
tiff—Respondent. 

Second Appeal No. 429 of 1923, Deci¬ 
ded on 29th September, 1924, from the 
decision of the Asst. J. Dharwar, in 
Appeal No. 158 of 1920. 

* limitation Act, Art. i i—UVixf transferring 
the property—Transferee and wart! suing vithin < 
years of irareTs majority lose' aside alienation by 
y ard's yiiardian —Suit is net tarred. 

The remedy contemplated l>y Art. <51 is open 
to a ward fer three years from the date of his 
attaining majority, and that remedy is not losi, 
by the lucre fact that lie purports tj transfer 
hia interea - . in the property inch as it is at the 
date of the transfer, to a third party. [P 201, C 1] 

Where a minor’s property was sold by the 
minor's guardian and the iniucr after attaining 
age transferred the same | roperty to anetber ai d 
where the transferee as the frincipal plaintiff 
and the tra: sferor as the second plaiutiff sued to 
set aside tho sale within three years of the 
minor attaining majority. 

Ecld'. that the suit was not barred by limita¬ 
tion. [P 204, C 2] 

R. A. Jahagirdar —fen- Appellant. 

G. P. Rlurdcshwa >—for Respondent. 

Shah, Ag. C. J. — The facts'which 
have given rise to this second appeal are 
these. Tho property in suit belonged to 
plaintiff No. 2 while lie was a minor. 
His mother, as his natural guardian, sold 
it to dofondant No. 1 for Rs. 700 on May 
15, 1905. Tho defendant No. 1 obtained 
possession. On April 2. 1909 he sold the 
property to defendant No. 2, and defen¬ 
dant No. 2 has been in possession since 
then. Plaintiff No. 2 attained majority 
on April 11, 1916, and he conveyed his 
interest in those lands, with another land 
to plaintiff No. 1 for Rs. 1,500 on Septem¬ 
ber 13, 1916. The present suit was filed 
on December 20, 1918, by plaintiff No. 1. 
who purchased the interest of plaintiff 
No. 2, to set aside the alienation made by 
the mother of plaintiff No. 2 during h's 
minority, and for possession and mesne 
profits. 

The defendant No 1 pleaded that the 
sale by tho guardian of plaintiff No. 2 
was for necessit\, and that the plaintiff's 
claim was time-barred. Defendant No. 2 
raised the same pleas. . 
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The trial Court found that the aliena¬ 
tion by plaintiff No. 2's mother to defend¬ 
ant No. 1 was not for necessity. In deal¬ 
ing with the question relating to the 
alienation by the guardian during the 
minority of plaintiff No. 2, the Court 
observed that the alienation was not 
binding on plaintiff No. 2, and must be 
set aside. 

As regards limitation, apparently the 
point was first given up, but ultimately it 
was taken at the close of the case, and 
the trial Court allowed that point to he 
taken. On that question the trial Court 
found that tho cause of action arose on 
the minor's attaining majority, and that 
any suit to set aside the transfer could be £ 
brought within three years from that date. 

The Court was of opinion that S. 6 of the 
Indian Limitation Act did not apply to 
such a case, and held the suit to be within 
time. Instead, however, of setting aside- 
the sale formally, the . Court passed a 
decree in favour of plaintiff No. 1 for 
possession and mesno profits. He dis¬ 
missed the suit as regards plaintiff No. 2- 

Defendant No. 2 appealed against plain¬ 
tiff No. 1 only. Plaintiff No. 2 was not 
joined as a party-respondent to the appeal. 
Tho same two questions wero raised before 
the Court of appeal as to limitation, and 
as to necessity for the alienation by tho 
mother of plaintiff No. 2. Tho learned. 
Assistant Judge, who heard the appeal, 
found that the salo by the mother was 
not. for legal necessity, and that it was 
not binding on plaintiff No. 2. The learn¬ 
ed Judge was further of opinion that the j 
claim was not barred as the cause of - 
action accrued to the minor only on his 
attaining majority, and that as the case 
was governed by Art. 44 of the Indian 
Limitation Act, the suit was not barred. 
The decree of the trial Court was con¬ 
firmed. 

Defendant No. 2 has appealed to this 
Court against plaintiff No. 1 only. In tho 
appeal the finding that there was no 
necessity for the sale by tho guardian and 
that it was not binding upon plaintiff 
No. 2, is not challenged. 

The only point urged in support of the 
appeal is that the claim of plaintiff No. 1 
is time-barred. It is urged that the suit , 
i9 dismissed as regards plaintiff No. 2, 
and as regards plaintiff No. 1 the cause of 
aotion really accrued on the date of the 
alienation ; that Art. 44 of the Indian 
Limitation Act cannot apply to an 
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assignee from the minor who has attained 
majority, and the claim nob having been 
filed within twelve years from the date of 
the alienation, so far as plaintiff No. 1 is 
concerned, the claim is time-barred. In 
support of this contention reliance is 
placed upon the ratio decidendi in Dorai- 
sami Serumadan v, Nondisami Sullivan 
(1). On the analogy of the view taken in 
Rudra Kant' Surma Sired) v. Nobo 
Kishore Surma Biswas (2), Mahaden v. 
Babhi (3) and Itanjaswami Chetti v. 
Thangaoelu Chetti (41, that an assigneo 
of a minor’s interest cannot get the benefit 
■of S. 6 of the Indian Limitation.Act, it is 
urged that the assignee of plaintiff No. 2’s 
interest cannot get the benefit of Art. 44 
of the Indian Limitation Act. 

On the other hand, it is urged that 
wbatovor may be the difficulty in the way 
of plaintiff No. 1 claiming possession after 
setting aside the sale, as plaintiff No. 2 
joined him in the suit, and as plaintiff 
No. 2 had clearly a right under Art. 44 
-within three years from the date of attain¬ 
ing majority to have the sale set aside, 


before us by the learned pleader for res¬ 
pondent that it the suit had been filed by 
plaintiff No. 1 alone. Art. 44 would not 
apply to that suit, and he would have to 
show that his right to set asido the aliena¬ 
tion was within time according to the Law 
of limitation apart from that article, i. e., 
within twelve years from the date of the 
alienation. 

On a consideration of the arguments, it 
soems to me that on the facts of the ease, 
the claim mado by the plaintiff is not 
time-barred. It is clear under Art. 44 that 
a ward, who has attained majority, can 
sue to set aside a transfer of property by 
his guardian within three years from the 
date of his attaining majority. In faet it 
has been held by a Pull Bench in Fakir- 
appi v. Fjuuianna (5) that ' a Hindu 
minor ou his attaining majority cannot 
sue to recover possession of property 
transferred by h s mother acting as his 
natural guardian during his minority with¬ 
out suing to set aside the transfer within 
the period of limitation provided by Art. 
44 of the Indian Limitation Act." There¬ 


thero is no reason why the claim should 
be treated as lime-barred. It is also 
pointed out that the relief as to setting 
aside the sale should have been granted 
to both the plaintiffs by the trial Court 
and that possession might have been 
Allowed to plaintiff No. 1 in virtue of the 
sale-deed in his favour. It is urged that 
if tho decree had been in that form, it 
could not have been suggested that the 
claim was time-barred. But as the decree 
passed in substance is to that effect, there 
is really no scope for the plea of limita¬ 
tion. It is further urged that S. 6 of the 
Indian Limitation Act has nothing to do 
•with the present oase, that Art. 44 is a 
special article which gives to a ward on 
his attaining majority the right to sue to 
set aside the Bale within three years from 
the date of his attaining majority, and 
that though the cause of action for setting 
amde the sale may arise from the date 
of the alienation, the particular remedy 
open to the ward, who has attained 
majority, contemplated by Art. 44, is open 
to him for three years from tho date of 

f ^Pmg majorit y^ Ifc j 3 not dhn uted 

(1) f'912] 38 MadTils—25 \1. L J 405^97 

I. C. 410—14 M. L. T. 401 ’ 405 21 

( 2 ) U 881 ! 9 Gal. 058—12 O.LR 219 t> ■. 

■ 8 fl902] 20 Bom. 730-4L 

irad< 637 —(1019) M. \V N 448— 
50 L 0. 330-10 M. LW. 333-2 M. L T. 


fore, if the alienation by the mother was 
to be set aside, the ward had to sue under 
A»t. 44 within three years to set aside the 
sale. He has in fact done so, and it is 
difficult to see how the claim made for 
setting aside the sale can bo said to be 
time barred, so far as he is concerned. 
The fact that he conveyed his interest in 
the property to plaintiff No. 1, before he 
filed the suit, does not mean, in our opi¬ 
nion, that he has no inteiest in maintain¬ 
ing the suit to set a fide the alienation. 
It would be difficult to apply this Art. 44 
to the ca‘e of a transferee from the ward. 
We are not by any means clear that Art. 
44 would apply to a suit filed by a trans¬ 
feree from the ward. It is, however, not 
necessary od the facts of this oase to de- 
cide the question. It is enough to poiot 
out the difficulty of applying Art. 44 to a 
simple suit by a transferee of the ward. 
The article refers to a suit by a ward who 
has attained majority. Assuming, with¬ 
out deciding, that Art. 44 would not apply 
to a suit by a transferee, it does not fol¬ 
low that whero the ward joins with the 
transferee in suing to set aside the sale 
the ward cannot do so. if the suit is 
brought within tnroe years from the date 
of his attaining majority. We do not say 
that the cau se of action in the oase of 

<5) LRCao. B ° m ' 744=63 Bern. 
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suit under Art. 44 by a word arises on 
his attaining majority. The cause of 
action lor setting aside an improper alie¬ 
nation by the guardian of a minor arises 
from the date of the alienation. But the 
remedy contemplated hj Art. 44 is open to 
'a. ward for three years from the date of 
Ijis attaining majority, and that remedy is 
not lost, in our opinion, by the mere fact 
that he purports to transfer his interest in 
’the property, such as it is at the date of 
the transfer .to a third party. At the date 
of the transfer by plaintiff No. 2, he had 
a right to sue to set aside the sale. Ontil 
it was set aside, the sale was good, so far 
as he was concerned, and his interest in 

Jl ^ 

the property was subject to the result of a 
suit. In order to make his transfer to a 

t 

third party effective where the transfer is 
effected,- as in this case, at a time when 
the claim of the transferee as such for 
possession was time-barred, he had to sue 
to set aside the sale, and to establish bis 
title to the property’ by showing that the 
sale was not binding upon him. We see 
no objection on principle to the ward 
joining in a suit to set aside the sale, 
though as a result of setting aside the sale 
the 'property would go to hi^ transferee. 
Though in one Sense‘the benefit goes to 
the transferee,'"the transferor gets the full 
benefit'byway* brear gidevabion for the 
transfer of the property. If the right of 
plaintiff No. 2 at the date of transfer to 
'plaintiff Nd. 1 he-held to-be a mere right 
to sue, it cannot lie transferred under S. 
6 (c) of the Transfer of Property Act : 
and his right to sue would continue-in 
spite of the transfer. 

S, 6 of the Indian Limitation Act has 
nothing to do svith this case, and we do 
not think that the cases relating to S. 6 
-can help us in deciding the point that 
Arises her*. Th& analogy of S. 6, relied 
upon by the learned pleader for the appel¬ 
lant, cannot be applied against the jffain 
meaning of the-Article and it hardly ap : 
plies to the facts of thro present case. 

■ No doubt it may be said in this case 
that the suit is substantially by the trans¬ 
feree, and that plaintiff No. 2 is joined 
only to save limitation, even though he 
had no interest in the suit. We agree 
that plaintiff No. 2 is joined to save limi¬ 
tation, hut we are of opinion that it is 
open t> the parties to save limitation by 
adopting that course in view of the pro¬ 
visions of Art. 44. We are satisfied that 
the plaintiff No. 2 was entitled to sue to 
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set aside the sale in spite of the transfer 
in favour of plaintiff No. 1. Though the 
point is n)t wholly free from difficulty, 
after giving tr.e best consideration to the 
arguments on either 9ide, we have come 
to the conclusion that, on the facts of 
this case, the claim is not barred. ’ 
It may be that it was not airicily cor; 
iect for the irial Court to dismiss the suit 
as to plaintiff No. 2. But in substance 
the sale is set aside and the possession 
ordered to be given to plaintiff No. 1, who 
is undoubtedly entitled to possession, if 
the sale can be set aside. 

The decree appealed from is substan¬ 
tially right. We confirm it and dismiss 
the appeal with costs. 

Appeal dismissed.. 
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Marten and Fawcett, JJ. 

Amarsangji Indrasangji and another —- 
Plaintiffs—Appellants. 

4 * * “J 

V. ! 

Ranehhod Jethabhai and others — 
Defendants—Respondents. 

Second Appeal No. 553 of 1922, Decided 
on 28th August 1924, from the decision 
of the Dt. J., Ahmedabad, in Appeal No. 
77 of 1920. . ' 

. (a) Bcmbay Land Revenue Code (V of 1879) 
S. 83 —Tenancy traceable to the time of foundation 
of village in particular year—Origin of tenancy 
may yet be shoicn to be indefinite» 

Where once a definite commencement of a 
tenancy is found then there is no room for the 
presumption to be raised under S. 83. But It 
dbes not follow that because the defendant® 
trace their origin aod connection with the land 
back to the foundation cl the village in a parti¬ 
cular year their particular tenancy or that of 
their ancestors began on that particular definite 
date. 'J he defendants can show by means of 
ether evidence that they had been tenants of the 
lands prior to tbat date, from some period which 
cannot be definitely fixed. [P. 29G, C. 1, 2J 

< (6) Words — Malcki does not necessarily mean 
Ownership. 

The word Malek or roaleki is often used* in * 
sense which cannot on investigation justify the 
suggestion of an absolute owner or ownership 
in law. In the present case the term was held 
to have been used in- the sense of permanent 
tenancy. ■ • . * ’ (P. 297,0.1] 

(c) Bombay Land Revenue Code O' of 1879) 
S . 84—10 days 9 notice is invalid. » 

The words of the particular notice given by 
the plaintiffs were 11 You - are hereby given 
notice that within ten days from the date o 
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receipt hereof you should ray over to us rent of 
the last year and you should give iu writing a 
kabulivat to pay rent for the lands you cultivate, 
failing* which you should hand over to us the 
lands which you cultivate, and in default steps 
will be taken against you to take over Possession 
from you or obtain any other remedy according 
to law". 

Heidi that it cannot be implied *bat the 
notice to quit was to quit at the termination of 
the cultivating season and that it did not 
comply with S. 84. [P -97 0 2 ] 

Held : further that though the form of Notice 
referred to iu S. 84 was not imperative, it *till 
indicates the class of notice which the Indian 
legislature had in mind, and that uoti.e would 
be very much what would be required under 
Eugliah Law aud tho notice iu the present case 
was not a valid notice to quit. [P 29S C 1] 

. (ri) Evidence Acl t S. 115 — Xon-produclion of 
evidence raises adverse ; resumption. 

' The non-production by the plaintiffs, of all the 
books which they could be expected to produce, 
raises adverse presumption against them. 

[P 299 C 1] 

G. N. Thnkor and M. K. Thakore —for 
Appellants. 

H. C. Coyajec and H. V. Divatin —for 
Respondents. 

Marten, J. —These are some thirty- 
three appeals from tho judgment of the 
District Judge of Ahmedabad reversing the 
.decision of the Subordinate Judge and 
dismissing the plaintiffs’ suits with costs. 
The suits all raise the same point. They 
are brought by-the plaintiffs as the Thakors 
of Mohoghar claiming that they hold in 
■joint ownership the wanta of the village of 
Mehmadpura. This wanta consists in all 
of 104 acres, of which 94 acres are in 
dispute in this and the companion suits. 
bo the learned District Judge tells us. 
The principal point in dispute is as to 
whether the defendants are annual tenants 
•as the plaintiffs contend, or whether they 
are permanent tenants as the defendants 
contend. There is a subsidiary point as • 
to whether, even if the- defendants are 
•annual tenants, the plaintiffs are entitled 
to enhance the rent. It appears that bv 

ATI ill orfo/l r\ 4 - ■ An L A _*1 1 i 1 n . * 
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\y over to us rent of after, namely, on November 26, 1918, 
\ give iu writing a fchis present; Suit No. 288 of 1918 and its 

companion suits were brought 

uni j,, default steps Now in this case we have the advantage 
take over possession of a particularly clear judgment of the 
r remedy according i earne d District Judge, which relieves me 

e implied that the from tbe necessity of setting out the facts 
, the termination of or the reasons for our judgment in any 
l that it did not great detail. The case largely turns upon 
i ^ r - 9 ' ^.”1 S. 83 of the Bombay Land Revenue Code, 

the form of Notice » • , ,» , 

imperative, it .till which provides that 

ice which the Indian \> here, by reason of the antiquity of 

\ that uoti.-e would a tenancy, no satisfactory evidence of its 
<1 he required under commencement is forthcoming, and there 
t lu 1 P [pVgs(fi] is uot any such evidence of the period of 
i -Xonprodueiion of its intended duration, if any, agreed upon 
iption. between the landlord and tenant or those 

; plaintiffs.of all the under whom they respectively claim title, 
expected to produce, or an y U9a g e 0 f the locality as to duration 
gains th ®p* 2g9Cl j of such tenancy, it shall, as against the 

K. Thakore—lor ‘^“ediate landlord of the tenant, be 

presumed to be oo-extensive with the 

r ir n . . _, duration of the tenure of such landlord 

’ ' lva ta or and of those who derive title under him." 

The defendants' case is that this village 
ave some thirty- of Mehmadpura was founded about 1655 
udgment of the A. D. and they trace their connection 
,bad reversing the with this village back to that date. It 
dinate Judge and would appear that tbe first appearance of 
suits with costs, the defendants’ names or their ancestors 
me point. They j n fche plaintiffs’ hooks is in 1876. Bub 
ffs as the Thakors it would also appear from some of the 
lat they hold in earlier hooks produced by the parties that 
a of the village of pr i 0 r to that date, viz., in 1869, .the defen 
ita consuls in all dants' names or those of their predecessors 

i ' * ac F es are > n appear amongst the patils who were then 
3ompamon suits, cultivating this land according to the 
; Judge tells us. plaintiffs’ accounts. What the learned 
dispute is as to District Judge says is this “ This state- 
re annual tenants ment of the defendants derives corrobora- 

lu,^ T f he y fc,on from the fact that in the account 
t e defendants books for the previous years commencing 
udiary point as' from the Sam vat year 1905 produced by 
defendants are the plaintiffs, tbe lands are shown as 


gy cultivated by Patel sama^r, 

•n alleged n 0 ti°a to q*. datrf t'ebruB.rJ dWd^l W ' th °" t mentI ° nin S in- 

, 1916, the plaintiffs called on the defen- Following ik i , , 

■dants to pay an increased rent and to siVn ' g th . ok oufc 1 " hen onQ turns to 
a writing to that effeot, and that in defaidt l 5, a J° < iI lnt8 1, F oduoed by the defend- 

•they were to give up possession Thi. sh , ows bow fcbese patels dealt 

was to be done within ten days. The nf 1 J 0<Ju $ e the r0 nt or theproduoe 
•defendants replied repudiating the right of arc defQndant8 ’ ancestors 

he plaintiffs to give this noticeandclam that accounfc a9 getting a 

“g that they ‘were permanent telX ft?, So thafc takes us 

Oensequentiy in the same year 191R. ShS ^A Uttle . ear ! ier * «?•-. to 1869. And 


,, w“»u 0 ni tenants. 

.Consequent y i n the same year 1916. Suit 

f;? It f 19ld wa8 brought by the plain- 

nen£ withdrawn with 

permission to bnng another suit, There- 


wit 0D n / ur tber point, viz., that the 

n Zrt 1Ute °? rt ha9 found that the 
^la ntlffs have not produced aU the books 

which one would expect them to produce. 
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Then comes the question of the rent or 
salami or giras whatever may be the true 
expression. The finding of ohe lower 
appellate Court is : In the present case 

I think the evidence taken as a whole 
leads to the conclusion that the defendants 
have been paying rent at a uniform rate.” 
Then lower down the same judgment 
runs : Taking the evidence as a whole, 

I think the reasonable conclusion is that 
the defendants have been paying a uni¬ 
form rate of rent to the plaintiffs.’’ Then 
so far as the evidence of the plaintiffs is 
concerned, the learned District Judge 
summarizes on page 4 the evidence of the 
plaintiffs themselves. Shortly stated, they 
said they did not know when the ancestors 
of the de'endants were lot into possession 
or on what terms. A 9 regards the plain¬ 
tiffs’ K arbhari, Exhibit 104, he states that 
so far as his knowlelgi goes, the defend¬ 
ants have been paying a fixed rent, but 
he knows nothing about th j origin of the 
tenancy or aoout the quantum of rent. 
He only repeats the report that he has 
heard that certain Mahomedan cultivators 
were in possession of the land to a certain 
date. 

After a consideration then of the whole 
faots of the case, the learned District 
Judge came to the conclusion that the 
facts fell within S. 83 of the Bombay 
Land Revenue Cxle, and that the Court 
was eniitled to presume this tenancy to be 
a permanent tenancy. It has been argued 
before us strenuously by the appellants 
that this was an error of law on the part 
of the District Judge inasmuch a 9 the 
defendants’ own case statrd what the 
commencement of the tenancy was ; and 
that on the rulings of this Court where 
once you find a definite commencement of 
a tenancy, then there is no room for the 
presumption to be raised under S. 83. As 
far as the authorities of this Court are 
concerned the/ are naturally binding on 
us, and one can quite understand that if 
you find a definite and recent date when 
an actual tenancy begin, it would be 
wrong in such a case to raise a pre- 
sumpti >n under S. 83. Similarly, under 
English law, my brithor Fawcett has in 
Narayn v. P nrlurang (1) pointed out 
that in England' a plea based on 
immemorial custom might be defeated 
by proof that it begin within legal 
memory, viz:, aft'w 1189 (see Halsbury, 

(l) 1 . 12 Z Bom. 4^2—i7 uom. 4=Z4 B 0 . 11 .L.R. 

881. 


Yol. X, p. 283) and the same might apply 
as regards certain claims based on pres¬ 
cription at common law. (See Halsburv 
Vol. XI, pp. 260-61). y ’ 

But, on the facts of this particular case, 
I entirely agree with the learned District 
Judge that the commencement of this 
tenancy is not definitely shown. No 
doubt the witnesses have put forward the 
origin of it to the foundation of the vil¬ 
lage. But. if one follows that argument 
out, one might say that a tenancy in a 
particular case must have begun by, say, 
the year 1200 in a particular town be¬ 
cause one knows that prior to that date 
no such town or village existed whatever. 
It seems to mo that it does not follow 
that because the defendant trace their 
origin and connection with this land back 
to the foundation of the village, that it 
necessarily f allows that their particular 
tenancy or that of their ancestors began 
on that particular definite date. On the 
contrary when one goes baok, as in the 
present case, to such a distant date as 
over 250 years ag>, one certainly gets the 
antiquity contemplated by S. 83. And 
I think on the facts of the present case 
there is quite enough uncertainty ae to 
tho commencement of the tenancy, and 
also as to its terms, to justify the pre¬ 
sumption under S. 83. 

Nor can I accept the argument that 
was put forward in the alternative, viz., 
that if you do not fix the commencement 
of the tenancy definitely at the founda¬ 
tion of the village, then no commence¬ 
ment of tho tenancy is shown before 
1876 or some such time. That would be 
to neglect amongst other 'things the oral 
evidence of the defendants as to the pos¬ 
session of this lmd by themselves or 
their ancestors. It would also be to 
ignore tho admissions of the plaintiffs 
themselves that they are unable to ac¬ 
count fqr the original possession of this 
land by the defend ints and their ances¬ 
tors. In other words we get exactly a 
class of case where tho origin of a parti¬ 
cular right of an occupier or tenant is 
lost in antiquity. 

That being so, -in my judgment the 
lower aprellato Court arrived at the 
right conclusion on the question whe¬ 
ther the defendants were annual tenants 
or perinanem tenants, and that the find¬ 
ing that they were permanent tenants 
ought to be upheld. 
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Then a point was taken that, even if 
they we' e permanent tenants, they denied 
their landlords' title, and therefore that 
involved f jrfeifcure. This' is based od 
what in my opinion is a very narrow 
•construction of the written statement of 
the defendants. There they pleaded first 
of all that they were old and permanent 
cultivators, that they wore not tenants 
at will or annual tenants of the plaint¬ 
iffs, but that they cultivated the land 
under the right of ownership or perma¬ 
nent tenancy since the time the village 
of Me 1 nadpura was founded, and they 
had been paying to the plaintiffs a fixed 
Salami from the time of their ancestors. 

As regards the word translated owner- 
shi o' the word used in the vernacular is 
maleki. And one knows from other cases 
that the woid Malek or Maleki is often 
used in a sense which certainly cannot 
on investigation justify the suggestion of 
an absolute owner or ownership in law. 

I am satisfied that the real case put for¬ 
ward hy the defendants was that they 
were permanent tenants, and that they 
never denied that the plaintiffs were 
their landlords. Nor is there anything in 
the issues raised iu the trial Court to 
suggest anything of the sort. The main 
issues were issues N 09 . 8 and 9. The 
one raised a point whether the plaintiffs 
proved a tenancy from year to year. 
Issue No. 9 raised a question whether the 
defendants were permanent tenants of the 
dispute! land. One may also say that 
where you find permanent tenants at 
•what ha3 been found to be here a uniform 
rent, their position after all does not 
differ very greatly from that of owners. 
Even an awner in fee simple who is liable 
tq pay a oertain fixed fee farm or quit 
rent in one sense is not an absolute 
owner of the land, beoaues he has to pay 
ibis particular annual sum. But in the 
ordinary acceptation of the word, he 
undoubtedly would be looked upon as an 
owner not only by laymen h at also hy 
lawyers. 

Then the noxt question is as to the 
validity of the notice to quit giveD by the 
..plaintiffs. That point in the view I take 
it is unnecessary to deoide, because I 
hold that the defendants were permanent 
tenants. But supposing they were an¬ 
nual tenants, then it is conceded that a 
notice to quit had to bo given under S. 84 

of fcbe Bo “ bay Land Revenue Code 

wtuoh rune: An annual tenancy shall in 
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the absence of any special agreement m 
writing co the contrary require for its 
termination a notice given in writing by 
the landlord to the tenant, or by the 
tenant to the landlord, at least three 
months before the end of the year of 
tenancy-at the end of which it is inti 
mated that the tenancy is to cease. Such 
notice mav be in the form of Schedule E, 
or to the like effect." If one turns to 
Schedule E it will be found that this 
notice may bo in the following 
form: "I do hlrehy give you notice 
that I do intend to enter upon, 
and take possession of the land which 
you now hold as tenant under me, and 
you are therefore required to quit and 
deliver up possession of the same at the 
end of this current year, terminating on 

the.day of." I should here 

mention that an earlier part of S. 84 
enacts that "An annual tenancy shall, in 
the absence of proof to the contrarx, be 
presumed 10 run from the end of one 
cultivating season to the end of the next. 
The cultivating season may be presumed 
to end on March 31.” 

Now the words of the particular notice 
given by the plaintiffs were :— 

‘‘Yon are hereby given notice that with¬ 
in ten days from the date of receipt here¬ 
of you should pay over to us rent of the 
last year and you should give in writing a 
kabuliyat to pay rent for tho lands you 
cultivate, failing which you should hand 
over to 11 s tho lands which you cultivate 
and in default steps will ho taken against 
you to take over possession from you or 
obtain any other remedy according to 
law." 

I agree with the learned District Judge 
that on the true construction of this notioe 
the defendants were required e ther to 
pay the arrears of rent or pass a lease 
within ten days or in default 1 1 hand 
over possession on the expiry of ten days. 
That being so, the period of three months 
required under S. 84 was not given. For, 
I oannot accept the construction whioh is 
advanced by the defendants to the effeot 
that we should imply that this notice to 
quit was to quit at the termination of the 
cultivating season. 

Is is unnecessary to refer to English 
authorities to show the strictness with 
whioh notices to quit are there oonstvued, 
and I do jjpt say that the same rules 
would necessarily apply in India. But 
here we have a de unite seotion to guide 
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us, and a definite form of notice, which, 
though not imperative, still indicates 
the class of notice which the Indian legis¬ 
lature had in mind, and that notice would 
be very much what would be required 
under English law. After all it is a nutter 
of common sense that if a landlord re¬ 
quires a tenant to go out of possession at 
a particular date, the specific date on 
which the tenant is required to quit the 
property should be given, otherwise the 
tenant would be left in a state of embar¬ 
rassing uncertainty as to what arrange¬ 
ments be should make for his future 
home and for the removal ol his furniture 
find other matters, or else in default of 
complying with some ambiguous notice 
ha might be exposed to the nuisance and 
annoyance of a law suit. 

In my judgment, therefore, the judg¬ 
ment of the lower appellate Court was 
correct on this point also, viz., that the 
plaintiffs did not give a valid notice to 
quit and that in the absence of such a 
notice the plaintiff's were not entitled to 
maintain this suit. 

Then it was said tbit apart from that 
point and even supposing that the defen¬ 
dants were permanent tenants, even then 
the plaintiffs were entitled to enhance the 
rent. In this connection it will be re¬ 
membered that in their pleadings the 
plaintiffs claimed back rent and possession 
of the land, and a declaration that they 
were entitled to increase the amount of 
rent at their pleasure. No doubt the ex¬ 
ception to S. 83 provides that "Nothing 
contained in this section shall affect the 
right of the landlord (if he have the same 
by virtue of agreement, usage or other¬ 
wise) to enhance the rent payable, or 
services renderable by the tgpant or to 
evict the tenant for non-payment of the 
rent or non-rendition of the services, 
either respectively originally fixed or duly- 
enhanced as aforesaid.’’But here no agree¬ 
ment whatever is proved under which the 
plaintiffs had any right io enhance the 
rent, and as regards the usage or otherwise 
I can only say that I agree with the learn¬ 
ed District Judge, when he says there is 
no issue framed to that effect and no evi¬ 
dence led, and that therefore there are no 
materials before the Court which would 
justify an appellate Court in approaching 
tho case from that stand-point. 'When 
the learned District Judge^pays this, it 
must be remembered that lie had already 
considered earlier in his. judgment the 


question whether the defendants’ story 
that they had paid a uniform rent was 
true, or whether the plaintiff’s case that 
the rent had ‘ varied was the correct one. 
As I have already said the learned Judge 
in at least two passages stated that he 
had come to the conclusion that the de¬ 
fendants’ case that they had paid a uni¬ 
form rent was the correct one. Con¬ 
sequently it cannot fairly be urged on 
behalf of the plaintiffs that one should 
accept the plaintiffs’ evidence, viz., that 
the rent was enhanced, or that a higher 
rent was paid at certain dates compared 
with others, and that that accordingly 
implied the power - of tho landlord to 
enhance the rent, and therefore there was 
evidence to support the alleged usage, and 
that as regards this particular land the 
landlord has the right to -enhance the 
rent. Nor is it fair to the learned Dis¬ 
trict Judge to say that in considering this 
point about enhanced rent, he did not take 
into consideration the evidence on the 
question of rent.He had already done that 
in the earlier part of his judgment. He had 
there found that the plaintiff’s had failed 
to make out their case on the point of fact 
as to the alleged varying rent.Consequently 
when he came to this final issue, the 
existing findings were of a long tenancy by 
the defendants at a uniform rent. Conse¬ 
quently on that finding as to the uniform¬ 
ity of the rent, there was no evidenoe on 
which you could infer that the landlord 
had either expressly or by implication a 
right to enhance tho rent. , • 

Then it was said the real point in this 
case was whether the defendants were 
annual tenants, and that if in fact they 
were permanent tenants, then wo ought to 
leave open for decision in some future case 
the question whether the plaintiffs are still 
entitled to raise the rent, or alternatively 
we should remand this case back to 
the lower Court for,.further findings 
and further evidence. But this case 
began six years ago. The plaintiffs 
plaint, as I have already indicated, stated 
in the dearest terms that they were 
entitled to increase the amount of the rent 
at their pleasure. It is clear that they 
could have based their claim alternatively, 
viz., that if the defendants were annual 
tenants, as the plaintiffs claimed, that the 
plaintiffs were entitled to increase the 
rent, or to evict them for non-payment, or 
that if ■ alternatively the defendants were 
permanent tenants, the plaintiffs . ha A 
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practically the same rights. In other 
words, it was open to the plaintitls to 
prove if they could by proper evidence that 
whichever was the true legal position as 
regards the tenancy of the defendants, 
the plaintiffs were still entitled to enhance 
the rent, and if necessary to give a notice 
to quit in default of payment. • 

Under fche36 circumstances I think the 
learned District Judge rightly decided the 
appellate issue No. 6 against the plaintiffs. 

I also tbiDk that we should be entirely 
wrong if we either remanded this issue 
for further evidence or left the point open 
for decision in Some other case. In my 
judgment the decision of the lower appel¬ 
late Court dismissing the plaintifis suit 
with costs was correct. It follows that in 
my judgment this appeal should also be 
dismissed with costs, and that the other 
companion appeals should also be dismis¬ 
sed with costs, but all this is subject, as 
regards four of the companion appeals, to a 
technical point arising from the death of a 
sole defendant as to which we will hear 
the arguments later on. 

• Fawcett, J. —I agree generally with 
the judgment of my learned brother on 
the main question whether the defendants 
are permanent tenants. I think there is 
Wtainly no ground for interference with 
the decree of the lower Court in second 
appeal. There is evidence which definitely 
traces back the tenancy to the year 1876, 
and although the accounts for the prece¬ 
ding year that are produced by the 
plaintiffs uo not give the actual names 
of the cultivators, yet they show 
that the land was cultivated by 
certain patels, who, in view of Exhibit 
45 and similar Exhibits appear to include 
ancestors of the defendants. These 
accounts go back to the Samvat Year 
1906 (A. D. 1848-49). Under the circum- 
Btances I think an inference arises that in 
that particular year the defendants' 
ancestors were cultivating this land and 
were tenants of the plaintiffs’ ancestors. 
Stress has, I think, been rightly laid by 
the learned District Judge on the faot that 
the plaintiffs, who employ Karbharis and 
keep regulai books, have not produced 
their accounts for previous years, and I 
entirely agree with him that a strong 
inference arises that, if they had produced 
thoae books, they would not have been in 
favour of the plaintiffs' case. In these 
circumstances there is satisfactory- evi¬ 
dence that the defendants' ancestors were 
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tenants of the plaintiffs’ ancestors even 
prior to the year 1848, and the origin of. 
this tenancy is lost in the mist of anti_ 
quity. I also agree with the learned 
District Judge and my learned brother that 
the mere fact that the defendants state 
that the tenancy began with the founda¬ 
tion of the village in Samvat Year 1 (12 is 
not a conclusive statement of the origin 
of tenancy, which would bar the opera¬ 
tion of S. S3 of the Bombay Baud 
Revenue Code. It is obviously a state¬ 
ment based on mere speculation or legend 
and is not “ satisfactory evidence” of the 
kind contemplated by S. S3. I also agree 
that the plaintiffs have not adduced any 
evidence in this suit, sufficing to show 
they are entitled to enhance the rent of 
the defendants on the basis of the defend¬ 
ants being permanent tenants. I concur, 
therefore, in the order proposed by my 
learned brother. 

Appeal dismissed. 
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Shah, Ag. C. J. and Kincaid, J. 

Makkavui Khadirsalieb — Defendant— 
Appellant. 

v. 

Masabi Abasali —Plaintiff—Respondent. 

Second Appeal No. 514 of 1923, Deci¬ 
ded on 19th September, 1924, from the 
Decision of the Asst. J., Bijapur, in 
Appeal No. 93 of 1922. 

T. P. Ad, S. 41 —Property transferred by Maho- 
medan husl and to his wife as Mahr. —Husband 
remaining > stensibly as owner—Transfer oj same 
property to daughter in-law as Mahr is operative. 

A Mahometan daughter in-law w\io ncoepte a 
transfer of certain property in lieu of Mahr from 
her fhther-in-law who nssuies her that lie is the 
owner of the property and in whose name and 
possession the property stands at the date, is 
protected, notwithstanding that as a matter of 
faot the property had previously been conferred 
on the transferor's wife as her Mahr. 

G. R. Madbliavi —for Appellant. 

H. D. Gumaste —for Respondent. 

Shah, Ag. C. J. —The plaintiff in this 
case sued to leoover possession of certain 
property consisting of one survey numher 
and house. She based her claim upon a 
Mahrnamah whioh was passed by defend¬ 
ant No. 1 and his son in hevfavoui. The 
plaintiff is the daughter-in-law of defend-, 
ant No. 1. And defendant No. 2 is the 
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wife of defendant No. 1. The defence of ment and that he had every right to give 
defendant No. 2 was that these two pro- it byway of Mahr to her, and that the 
Percies were given to her along with the defendants are now estopped from contes- 
rest of the property by defendant No. 1 ting the plaintiff’s claim. In fact the 

" y ' va ? Mahr in 1908. The Mahrna- grounds taken by the lower appellate Court 

! n ioi'r * a I° ur fc ^ e plaintiff was made are relied upon by the learned pleader for 
in 1916. Defendant No. 2 claimed these the respondent in support of the decree, 
properties as her property and resisted the It is difficult to say that defendant No. 2 
plaintiff s claim. The trial Court was did not get this property in suit as Mahr 
satisfied that defendant No. 1 had given in 190S. It has not been shown in the 
the plaint property in Mahr to defendant argument before us that the transfer by 
No. 2 before it was given to the plaintiff : way of Mahr can take place only by a 
but it was of opinion that it was not valid registered document. We, however, do 
and operative in law. Accordingly the not consider it necessary to decide this 
plaintiffs claim was decreed against the point. All that we desire to say is that 
defendants. apart from the ground to which I shall 

Defendant No. 2 apjiealed to the District presently refer, it may not be easy to 
Court, and the learned Assistant Judge, support the view taken by the lower 
who heard the api>eal, accepted the finding appellate Court. If these properties were 
that in 1908 the property in suit was promised by the husband as Mahr to 
given by way of Mahr to defendant No. 2 defendant No. 2 it is clear that he would 
by defendant No. 1. But there was no writ- have no right to deal with the property in 
ing about it and the land and the house 1916 when he transferred it to the plain- 
continued ostensibly in the name of tiff. But whether he had such right or 
defendant No. 1 and in his possession as not it seems to us that under S. 41 of the 
before. The Assistant Judge was of Transfer of Projterty Act tho transfer in 
opinion that in 1916 this particular pro- favour of the plaintiff is not voidable on 
perty was given byway of Mahr to the the ground that the transferor, that is 
plaintiff; and that shortly after defendant defendant No. 1, was not authorised to 
No. I gave possession of other land to make it. It is clear that the property in 
defendant No. 2 in lieu of her dower. The suit continued in the name of defendant 
learned Judge was further of opinion that Nc. 1 and in his possession after 1908 as 
in any case the defendants were estopped before his marriage with defendant No. 2. 
from contesting the plaintiff’s claim under Under these circumstances, even if the 
the Mahrnamah in her favour. According- ownership of the property be taken to be 
ly tho apjieal was dismissed and the decree vested in defendant No. 2, it must he 
of the trial Court was confirmed. taken that the land continued to stand in 

Defendant No. 2 has now appealed to the name of defendant No. 1 in the 
this Court. It is argued on her behalf Revenue Record with the implied consent 
that as the property in suit was given to of defendant No. 2. and that at the date 
her by way of Mahr in 1908, the title to of the transfer in 1916 tho defendant 
that property is with her. It is further No. 1, and not defendant No. 2, was the 
argued that no document in writing evi- ostensible owner. ‘Whether defendant 
dencing the giving of the land by way of No. 1 acted honestly in this mattor or not 
Mahr is required according to law, and is not the question. Apparently he acted 
that in 1916 defendant No. 1, who pur- in a manner which was in derogation of 
ported to give the property in suit to the the right of his wife. But he boing the 
plaintiff' by way of Mahr, had no title to ostensible owner and an assurance having 
it. On tho other hand it is argued that been given to the preseat plaintiff that he 
the Mahr, given to defendant No. 2 in was the owner and in possession, the 

1908, was really a fictitious Mahr, that plaintiff was entitled to act upon the 

what was given to her in 1916 was the belief that she was entitled to accept the 

real dower, and that defendant No. 2 had transfer of property from him. No doubt 

no title -o this property at the date of the the proviso to S. 41 of the Transfei o 
transfer in favour of the plaintiff. Further Property Act requires that the transferee 
it is argued chat defendant No. 1 trans- after taking reasonable care to ascertain 
ferred this property to the plaintiff >n the that the transferor has power to make 
express understanding that the property the transfer must act in go id faith. The 
belonged to him, that it was in his enjoy- facts of this oase, as found by the lower 
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appellate Court, would justify the view Shah, Ag. C. J.-This second ap,eal 
that the requirements of this proviso are arises out cf a suit hied by the 
satisfied. Thu plaintiff was the wife of for a declaration that the defendant had 
defendant bo. l’s son, and unless he had no right to open new jalis or lattices in 
transferrefi this property to her as Mahr the wall in dispute, and for an injunction 
possibly there might have been a difficulty restraining the delendant from interfering 
in effecting the marriage. Such inquiry with the closing of the said jalis by the 

as the person in the position of the plain- plaintiff from his side. It was alleged 

tiff would bo expected to make must bo that tho jalis were put up by. the defen- 

taker to have been made by the plaintiff, dant in 1920 when the plaintiff was ah* 

and there can be no doubt that she acted sent, and that- though an attempt was 
in good faith and the ostensible ownership made to close up the jalis on behalf of the 
of defendant No. 1 was made possible plaintiff', that attempt vas resisted bv the 
with the implied consent of defendant defendant, and that the defendant insisb- 
No. 2. Therefore, this transfer in favour ed upm keeping tho jalis open without 
of the plaintiff must take effect as against any obstruction from the plaintiff’s side, 
the defendants. On these grounds wo The defendant in her written statement 
confirm the decreo of the lower appellate maintained that both the jalis were an- 
Court and dismiss the appeal with costs. cient and not newly opened as alleged by 

Appeal dismissed- the plaintiff. Sbe repudiated tbe state¬ 
ment that sho had caused obstruction to 
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Shah, Ao. C. J. and Kincaid, J. 

Sridhar Itambhau filmie —Plaintiff— 
Appellant. 


Gujabai Mhasku Shown I e —Defendant— 
Respondent. 

Second Appeal Ko. 50(5 of 1923, Deci¬ 
ded on 18th Septemhor 1924, from tho 
decision of the Ag. Dt. J., Poona, in Ap¬ 
peal No. 127 of 1922. 

SpecificBelief A<t., S. fit —Suit fir declara'ion 
and injunction — Impendin'! I rtmh of rights pee¬ 
red—Allegation as to past I rea It not ’ proved— Suit 
is net maintainable—Eligible reliefs map le af- 
Jtclra . 

A suit was filed by tho plaintiff for a declara¬ 
tion that the defendant had no right to open 
newjaha or lattices in tbo wall in dispute, and 
lor an injunction restraining tho defendant from 

tbe closing of tho said jalis by 

™tio P n & *w fi .u° m J hi3side - Tho Pontiff's aUe- 
* defendl * nt h ad obstructed tbe 
plaintiff in closing up the jalis from his side was 

U . W4S fcund that the plaintiff 
had a right to close up the jalis from his side. 

tkK^SV^f * lleped ° bstruc - 

°a, def ? ndant WM «ot proved was uo 
Si? dianiisaing the suit in toln, though it 
might afioofc tho reliefs to bo granted. [P 802 C 1] 

thf«.;i! U SnM lh K a ^ iD J h( °hcumatancoa cl 
L_.2** e ** w ™ ,d 1)0 sufficient to declare the 

towmvS^r‘ nM fi. re9e ” in « lib «S tohta 

niMS ;: 1 °» 86 right was noi 
respejted by the deftndant. [p 302 0 2‘ 

'£• A. Tuteapurkar^-tor Appellant. 

IF. B. Pradkan—toT Respondent. 


the plaintiff in any way and had tomoved 
the bamboo said to have been put up by 
the plaintiff. She did not in terms repu¬ 
diate the allegation that sho had insisted 
upon her right to keop the jalis unob¬ 
structed. On these pleading* issues were 
framed, and tho trial Court found that the 
upper jali was ancient, and in fact it was 
admitted by tho plaintiff that tho upper 
jali was ancient. But the trial Court 
found that the lower jali wa9 new as alle¬ 
ged by tho plaintiff and that tire defend¬ 
ant had no right to prevent the plaintiff 
from closing tho jali from his side of tho 
wall. Tho trial Court, however, was not 
satisfied that tho plaintiff had in fact 
attempted to close the jali and that the 
defendant had prevented him from doing 
so. The Court did not consider it neces¬ 
sary to grant any injunotion. It declared 
that the defendant had no right to create 
any new easement on the plaintiff's land 
by opening any new jalis to the south of 
the plaintiff's house and that she had no 
such right in rospect of the lower jali re¬ 
cently oponed by her in it. 

The defendant appealed, and apparent¬ 
ly tho finding that the lower jali was new 
was not questioned. It was urged in the 
lower appellate Court that as tho alleged 
obstruction on tho part of tho defendant 
was not proved the plain'iff had not 
suffered any injury and that the suit, was 
not maintainable. This contention was 
allowed by the learned District Judge 
with the result that tho plaintiff’s suit 
was dismissed with costs throughout 
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The plaintiff has appealed to this Court. 
It is urged in support of this appeal that 
whatever the nature of the relief which 
the Court may grant under the circum¬ 
stances, the suit should not have been 
dismissed, and the question of jali being 
old or new should not have been left open 
when it was in fact proved that the jali 
wa< new. On behalf of the respondent it 
is not disputed before us that the jali is 
new. In fact the contention of the defen¬ 
dant in the trial Court was that it was an¬ 
cient and tint she had the right to main¬ 
tain the jali unobstructed by the plaintiff. 
If the jali is new, as is no.v conceded and 
as was found by the trial Court, it is clear 
that the plaintiff would have the right to 
close the jali from his side and the de¬ 
fendant would have no right to obstruct 
him in doing so. Under these circum¬ 
stances it seems to us that the suit should 
not have been dismissed but a relief ap¬ 
propriate to the facts found should have 
hten a war led so as to prevent any fur¬ 
ther litigation on the same question 
Jwhich has been litigated in this suit. The 
view taken by the lower appellate Court 
appears to be based upon a somewhat 
narrow reading of the pleadings. The 
plaintiff alleged in this case that his 
right to close up the window from his 
side was denied by the defendant. He 
alleged further that actually the defend¬ 
ant obstructed him in closing the window. 
This last allegation was not proved but 
the other allegation that she had denied 
his right to close up the window was not 
denied in the written statement. Further 
the assertion in the written statement 
that this window was ancient goes to 
support the allegation in the plaint that 
the defendant had insisted upon maintain¬ 
ing his jali unobstructed on the side of 
the plaintiff and had not accepted the 
plaintiff’s view of the matter. Under 
these circumstances, it is not reasonable 
in our opinion to hold that the suit is not 
maintainable. Under S. 54 of the Speci¬ 
fy Relief Act when the defendant invades 
■ or threatens to invade the plaintiff’s right 
to or enjoyment of property, the Court 
may grant a perpetual injunction in the 
cases mentioned in the section. In the 
present case there is an allegation that 
the defendant threatened to invade the 
•plaintiff’s right to enjoy his property 
without the new jali getting any light or 
air frem his side, and as we have ah eady 
:State' 1 the defendant contested the posi- 


. Kisandas 1925 

tion that the jali was new and maintained 
her right to obstruct the plaintiff. Thus 
there was sufficient basis for the trial 
Court to deal with the case on its merits ; 
and it is not without significance that in 
that Court apparently no issue was rai¬ 
sed as to the maintainability of the suit. 
The principle governing cases of this na¬ 
ture may be gathered from the judgment 
in Bindu Btsini Chowdhrani v. Jahnabi 
Chotvdhra>ii (l). As pointed out in that 
judgment (P. 264)— 

Whether the case is one in which 
an injunction or any other relief should 
be granted,or what precise form the in¬ 
junction should take, are questions whici 
the Courts dealings with the facts must 
decide with reference to the provisions of 
Ss. 53 and 54 of the Sj eciffc Relief Act. 
It may be that the plaintiff is not entit¬ 
led to the relief which she claims or to 
relief in the particular form which she 
claimed it, but that would not make the 
suit unmaintainable.” 

Those observations apply to the facts of 
the present case. The finding that the 
plaintiff did not put up the bamboo to 
obstruct the window and that the defen¬ 
dant did not remove any such obstruction 
may affect the reliefs to be granted under 
the circumstances, but cannot render the 
suit unmaintainable. Under the circum¬ 
stances of this case we think that it 
would be sufficient to declare the right of 
the plaintiff reserving liberty to him to 
apply to the trial Court in case here¬ 
after that right is not respected by the 
defendant. We, therefore, allow this ap¬ 
peal, set aside the decree of the lower 
appellate Court and declare that the 
plaintiff has a right to close up the new 
window put up by the defendant in the 
wall from his side and reserve liberty to 
the plaintiff to apply for an injunction in 
case any obstruction is caused by the de¬ 
fendant in the assertion of that right. 

The plaintiff to have his costs through¬ 
out. Appeal accepted. 

(1) [1896] 24 Cal. 200. 
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Macleod, C. J. and Crump, J. 

Ratanji Dorabji —Plaintiff—Appellant. 
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Kisandas Tribhovandas —Defendant 
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First Appeal No. 49 of 1920, Deoided 
on 6th December 1924, from O. G. J. Suit 
No. 1127 of 1920, D/- 28th August 1920. 
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Land'ord and Tenant— Lease—Covenant not to 
assign without lessor's consent—Consent unreason¬ 
ably refused—Lessee can assign. 

Where a lessee is obliged by a covenant in the 
lease not to assign his interest without the con¬ 
sent of the lessor but the lessor is not entitled 
to withhold, his consent unreascrabjy in 
the case of a respectable and responsible per¬ 
son", the refusal of consent by the lesser is un¬ 
reasonable if it is found that the proposed 
assignees are respectable persons who can he 
trusted to fulfill their obligations under the 
lease. Even if it is shown that the proposed 
assignees are already tenants under the same 
landlord in respect of another letting and 
that they have defaulted in paying their 
rent, their respectability and fitness to be 
assignees of other lease cannot be affected pro¬ 
vided that their uot having paid the rent under 
their own lease has been due to a genuine dis¬ 
pute between the parties. The refusal of consent 
by the lessors unreasonably will ent tie the 
lessees to assign without their consent. |.P.304C.‘i] 

Engineer and Bahadurji —for Appellant 

Munshi and Kanga —for Respondent. 

Facts.—The plaintiff was a lessee from 
the defendants. The lease contained a 
covenant against assignment of the lease 
by the lessee without the consent of the 
lessors. The consent however, was “not 
to be unreasonably withheld in the case 
of a respectable and responsible person". 
The plaintiff wanted to assign the lease 
to certain K. D. & Bros. The land¬ 
lords refused to give their consent on the 
ground that K. D. & Bros., were not 
desirable tenants and that they allowed 
rent to fall into arrears for a long time. 
The plaintiff sued for a declaration that 
the landlord’s refusal of consent was im¬ 
proper and that he was entitled to 
assign without their consent. When 
particulars were asktd for the defendant’s 
furnished particulars which related 
to two premises of one of which K. D. & 
brothers were tenants and of the other of 
■which they were sub-tenants. The suit 
■was heard in the first instance by Mar¬ 
ten, J„ who held that K. D. k Bros., 
were respectable and responsible persons] 
and that a reasonable man would have 
accepted them as tenants under the oir- 
oumstances, and that therefore, the defen¬ 
dants had unreasonably withheld their 
•consent. 


[The following is a portion of thi 

ment of Marten, J. who originally 
the oase :—] 

I quite accept whatfi#«nsel i 
defendants said, that the -onus o 

: 2L25 ia «fre plaintiff, 
accept this, that the plaintiff 

assign 

xespeotable and responsible persoi 


(2) that the consent of the landlord has 
been unreasonably withheld. I mean 
this, you may have a perfectly respect¬ 
able and responsible assignee and yet the. 
landlord in some cases may be quite 
justified or may be quite reasonable in 
withholding his consent. 

As regards the meaning to be put oni 
the word “resjKmsible," I think that 
word refers to the financial stability or 
condition of tbe proposed assignee. For 
instance, WiUmott v. London Road Car 
Company, Limited (l) Lord Cozens 
Hardy said at p. 531 :— 

Suppose the words had simply been 
that consent should not be withheld in 
the case of a responsible person, I can¬ 
not bring myself to douhj {hat in that 
caseaconpany which was admitted to 
he responsible in tbe sense of being able 
to discharge all obligations in resj>ect of 
rent aDd covenants under the lease would 
be a responsible person within the mean¬ 
ing of that covenant, and therefore a 
person with respect to whom consent 
could not be refused." 

And then at p. 637, Farwell L.J.said:— 

“The responsibility relates to financial 
capacity, and it has hardly bean urgued 
and I think it is not arguable, that that, 
is not as applicable to a corporation 
or limited company as to an individual." 

I should have said that the point in 
that case was whether a limited liability 
company could be a person within the 
meaning of such a covenant as I have 
here. 

Then turning to the meaning of the 
word reasonable," I find in the oase of 
Bates v. Donoldson (2), at p. 243, Kay 
L. L saying this — 

It is plain on the face of that cove¬ 
nant that it is not sufficient that the pro¬ 
posed assignee should he a respectable 
and responsible person. The words clearly 
show that the landlord may nevertheless 
have some reasonable ground for refusing 
his consent. I shall not attempt to give 
any exaustive definition of what would be 
in every conceivable oase an unreasonable 
withholding of permission. The only 
question which it is necessary to consider 
is whether in the oiroumstances of this 
case the refusal was reasonable within 
the meaning of this covenant." 


(1) [1910] 2 Ch. 525=80 L. J. 0h.=103 L. T 

. 447=54 8. J. 873=277 L. R. 4, 

(2) [1896] 2 Q. B. 241=65 L. J. Q, B. 57B=6C 
J. P. 596=74 L. T. 751=44 w!B,659. 
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Then, after giving some instances where reasonable man might have done in the 


a landlod might reasonably object, the 
le treed Judge at the bottom of p. 244 
proceeds :— 

As the proposed assigneo in this case 
i3 a resectable anil responsible person, 
the plaintiff must show a strong reason 
for withholding his consent. Clearly it 
is not sufficient for him to say, ‘I want to 
oblige the lessee to sell to me." 

Then Smith L. ,J. at p. 24G says :— 

“ It will bo eejn that it is orly when a 
respoitable and responsible person is pro¬ 
posed as assignee or under-tenant that 
this clause...comos into play. If the per¬ 
son proposed he not a respectable and 
responsible person, the lessor has an abso¬ 
lute right to refuse permission : if, how¬ 
ever, the person proposed lie rospecbahle 
and responsible, then the lessor cannot 
unreasonably withhold his permission.” 

Then ho asrs, what is an unreasonable 
withholding of permission : and after 
thinking that it would he unreasonable 
for tho lessor to withold his consent for 
the purpose of breaking the lease and 
taking the premises for himself, the Lord 
Justice continued (p. 247) : — 

‘‘It was in my judgment inserted alio 
intuitu altogether, and in order to protect 
tho lossor from having his premises used 
or occupied in an undesirable way or by 
an undesirable tenant or assignee, and 
not in order to enable the lossor to, if 
poss hie, coerce a tenant to surrender the 
lease so that the lessor might obtain pos¬ 
ses: ion of the promises.” 

Then I may refer to one other case, 
which Mr. Taraporewala cited to me, of 
Shanley v. Ward (3). Speaking generally I 
do not think that those reports are usually 
useful for dealing with principles to lie ap¬ 
plied in India. I think, however that 
Mr. Taraporewala was right to this extent 
that tho judgment of tho Master of the 
Bolls has words which are appropriate 
here, and which I think forn a good basis 
for deciding what is the proper test to he 
applied here. After saying that in effect 
the onus of proof is on the plaintiff! the 
learned Judge proceeds (p. 715) : 

“ What did unreasonableness mean ? 
It was not enough to show that the other 
lessors might have accepted the proposed 
assignees : the lessors were not to be held 
to have withhold the licence unreasmably 
if in the action they tiok they acted as a 


circumstances.” 

Then they dealt in the course of the 
case with the letter of August 21 where 
the defendant had refused his consent 
without giving any reasons, and held that 
if that letter had stood alone it would 
have been unreasonable. I think, there¬ 
fore, that Vaughan Williams L. J.’s state¬ 
ment in Young v. Ashley Gardens Pioper- 
ties, Limited (4) cannot be taken literally. 
He says there at p. 115 : “ It was urged 
upon us that a landlord is not hound to 
give any reason for refusing his licence. 

I agree." Mr. Tarap jrewala submitted 
that tho learned Judge only meant that 
the landlord is Dot bound to give his 
reasons, hut if he chooses t-o take that 
course, he does so at his peril, because it 
would be unreasonable conduct in such a 
covenant ts we have to deal with, and 
might consequently enable the tenant to 
assign without license. At any rate that 
is not the point I have to deal with in this 
present case. Mr. Taraporewala did not 
contend and in my opinion wo ild not 
successfully contend that he was entitled 
to take up the attitude that his client was 
entitled to refuse his consent and give 
no reasons. Counsel for the defendants 
urged that the standard to adopt here is 
what would a reasonable man do ? Would 
on the facts of this case a reasonable man 
have withheld his consent to the assign¬ 
ment to K. D. cfc Brothers ? I accept that 
standard. 

[The present appeal was from tho above 
judgment.] 

Judgment.—We bhiok that the learn¬ 
ed Judge in the Court below was right in 
holding that the defendants’ consent to 
the proposed assignment of tho lease had 
been uaroasonably witlijield, the ground 
being that there had been a dispute, 
between the landlord and the tonant with 
regard to another letting. The learned 
Judge has found as a fact that there was 
a genuine dispute between the parties, that 
there was not a determination on tho part 
of the tenant to decline to pay rent, but 
an objection to pay until the particular's 
of the tenancy had been definitely ascot - 
tained, which was not done till 1919. The 
appeal, there^re, must he dismissed with 
costs. 

Appeal dismissed, 

(4) [1003] 2 Ch. 112 = 72 L.J. Ch. 520=88 L.T 
441. 


(8) [1018] 29 T. L. R. 714 
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Shah, Ag., 0. J. and Kincaid, J. 

Hassanalli Degumiya —Plaintiff Ap- 
jiellaut. 


v. 


Ruhulla Hamad — Defendant — Res¬ 
pondent. 

First Appeal No. 141 of 1920, Decided 
on 10th September, 1921, from the deci¬ 
sion the Sub. J., Surat, in Suit No. 206 
of 1917. 

(а) Pardaaashin lady—Deed by —Oui/s «/ proof 

is on Party f ted — Onus varies axordiny as 

deed is injurious i r wt to tody. 

Where a Pardanashin 1 liy is concerned, the 
burden of proof rests upon him who would seek 
to tike advantage of a document executed by her. 
ft ; S l^r bi n to show t>»at the lady comprehend¬ 
ed thonughlv and deliberately and cf her own 
free will carried out the d^ed. But this rule has 
to b? foMowed infce’ligently. The Court will 
gauge t ,% e burden of the proof, which the plait tiff 
has to d'S^ha^ge, on a careful consideration whe¬ 
ther the document by which be seems to prmit 
was or was not injurious to the T'ardanashin lady 
who executed it. (P 30 > C 1, P 307 C It 

(б) Mah'/m'da *t Law—ftfar-ul-maut—Deed ex¬ 
ecuted dtiriny—Onus of proof lies on party attack¬ 
ing. 

The burden of nroof of a deed of gift executed 
during death-illnoss rests ou the party 
assaiiin? the deed. [P 307 Cl] 

(c) Mah’ine 7 <ri Law—Marr-ui maul- P,oiim<Ue 
danger of (Path, sub r c'tive aoorehmsian a* death, 
and inability to attend to ordinary avo a 9 .ions arc 
essentia 1 . 


In order to establish marz-ul maut there must 
be present at least these conditions ;—(a) Proxi¬ 
mate danger of death, so that there is, a prepon¬ 
derance of apprehension, that is, at the given 
time death must be more probab'e than lift*, (b) 
there must lie some degree of subjective appre¬ 
hension of death in the mind of the sick person ; 
(o) there must be same external indicia, chief 
among wlrch may be p’aced the inability to at. 
tend to ordinary avocations. [P 307 C 1] 

(d) Mahomedan Law — Gift—Declaration of in¬ 
tention , transfer in G vernment Be tis'er a id ask- 
Vl 0 tenants to attorn to d'n:e are enough. 

Whore thp donor dcc’ared his intention to part 
with the possession of the gift-d property and his 
intention was "anifestetf by actual transfer of 
the property in the name of the donee in the 

% • a. and 0overuTn ont Land Record aud he 

asked his tenants to attorn to the donee. 

a :^ 6 [ d; ttj^ thero was nroner transfer of posses- 
sion to validate a deed of gift. [p 308 C 1] 

Bahadurjt and M. S. Mehta - for An- 
pellant. 1 

G N Thakor, R. J. Thakor and J. G. 
Hels for Respondent. 

Kincaid J.— The faota of this case 
though the hearing has taken consider- 
1925 B/39 & 40 


able time, are really not very compli jateu. 
They are shortly as follows. A certain 
Nanumiyan, a Musalman resident of 
Broach, had a daughter called Asha 
Begam. On January 12, 1912, he gave 
her certain property by a deed of gift. He, 
however, retained management of the 
property until his death in 1914. There¬ 
after Asha Begam assumed its manage¬ 
ment until her death in July 1917. On 
April 14, 1917, she passed Exhibit 29, by 
which doiument she created i wakf of 
property worth Rs. 19,999 for the benefit 
cf her deceised father KaDumiyan’s soul 
in favour of her grand-fath tr’s mosque 
Gulamali Fozdar situated in Broach oity. 
By the terms of the document s he was to 
be M itawali during her life time. On her 
death, her maternal uncle was to succeed 
ai Mutawali, an 1 after him his sod Abas- 
alli and others of hi6 descendants. The in¬ 
cone of this property was estimated at 
Rs. 900. Of this income she directed that 
R 9 . 500 should be spent on the mosefue and 
Rs. 400 reserved to the Mutawali. As I 
have said, Asha Begam died iD July 1917, 
and iu ordinary circumstances her hus¬ 
band and her own agnates would have suc¬ 
ceeded to her e‘tate. But Asha Begam 
had never lived with her husband, and her 
father Nanumiyan had been on bad terms 
with his relations. Thus, wbilo her hus¬ 
band took possession of Asha Begara's 
property, claiming to be her heir, the 
maternal uncle has brought the present 
suit to eject him. 


The husband is defendant No. 1 ; defen¬ 
dant No. 2 is ono of the agents and defi n- 
dants Nos. 3 and 4 are tenants of the pro¬ 
perty.in dispute. The defendants contend, 
ed that the gift of Nanumiyan was invalid 
as there had been no poper delivery of 
possession and that Asha Begam’s wakf 
was invalid and inoperative in law. 

In the trial Court, the Subordinate 
J idge, Mr. Bhat, held that the deed of 
gift by Nanumiyan to Asha Begam was 
operative. He also held that the plaintiff 
had not proved that the deed of wakf exe¬ 
cuted by Asha Beganv a pardanashin 
lady, had been made by her >f her own 
free will an i not under duress. He dis¬ 
missed the suit. 


ine plaintiff appealed to the High Court 
and their Lordships per Maoleod, 0. J. and 
Coyajee, J. remanded the ease to the trial 

issues — r * deoi8ion on following 
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(1) Whether Asha Begam thoroughly 
comprehended, and deliberately and of her 
own free will carried out, the deed of 
wakf ? 

(2) Whether the deed was executed 
during her death-illness ? 

On remand the case was heard by Mr- 
Bhat's successor, Mr. Cooper. After dis¬ 
cussing the evidence in a careful and ex¬ 
haustive judgment, he found on the issues 
(1) in the negative aod (2) in the affirma¬ 
tive. 

Against these findings Mr. Bahadurji. 
who represented the plaintiff, has argued 
that they were incorrect, and Mr. Thakor 
for the defendants has supported their cor¬ 
rectness 

I should like, before proceeding further 
with my judgment to thank the learned 
advocates on both sides for the exhaustive 
way in which they have dealt with the 
oase. Their arguments have occupied two 
days,-and every conceivable point, which 
could have been taken on both sides, has, 
I think, been taken. • 

Coming to the two issues, there is no 
^question but that where a Pardanashin 
lady is concerned, the burden of proof rests 
upon him who would seek to take advant¬ 
age of a document exec ited by her. It is 
for the plaintiff in this case to show that 
Asha Begam comprehended thoroughly 
and deliberately and of her own free will 
carried out the deed of wakf. But in my 
opinion, this rule has to be followed intel¬ 
ligently. To put an extreme case, where a 
^Pardanashin lady had bought a property for 
Rs. 5,000, and six months later sold it for 
Rs. 50,000, the person who wished to take 
advantage of the document by which the 
lady transferred her rights for Rs. 50,000, 
would have very little difficulty in persua¬ 
ding a Court that there was neither fraud, 
nor duress nor undue influence. 

In the converse case, however, where a 
Pardanashin lady owning property appa¬ 
rently worth Rs. 50,000, sold it for Rs. 
5,000, the person, who wished to take 
advantage of the second transfer, would 
have to discharge a heavy burden and 
prove fully that the executant knew and 
understood all that she was doing. I am 
foriifiec in this opinion by the cases of 
Mahomed Buksh Khan v. Hosseni Bibi (1) 
and Kali Bakhsh Singh v. IIam Gopal 

(1) [13: 8} 15 Cal. G84=15 I.A. 81=5 Sar. 175 

(P. C.) 


Singh (2). In the former case we find the 
following passage at p. 91 :— 

“Then comes the question, was the deed 
executed under such circumstances that it 
ought not to be allowed to stand ? Duress 
and coercion may he laid out of considera¬ 
tion. The witnesses who speak to any¬ 
thing of that kind were discredited by both 
Courts. But there remains the more sub¬ 
tle form of undue influence. Their Lord- 
ships desire not to say a word which could 
interfere with the f attled principles on 
which the Court acts in considering the 
deeds of pardanashin ladies or could tend 
to lessen the protection which it is the 
duty of the Court to throw around those 
who are unable to protect themselves. 
They do not forget that this lady was a 
pardanashin lady. They do not forget that 
at the time of the execution of the deed 
she was living in more than ordinary se¬ 
clusion ; that she was in very deep dis¬ 
tress ; and that she was surrounded by 
members of that branch of the family to 
which the objects of her bounty more im¬ 
mediately belonged. But bearing all these 
things in mind, and reviewing the whole 
evidence, they come to the conclusion 
that the lady knew perfectly well what 
she was doing, and that in every sense the 
act was her own act." 

In the second case, that of Kali Bakhsh 
Singh v. Ram Gopal Singh, we find this 
passage at p. 31 

“Their Lordships, as already mentioned ' 
have fully in view the fact that the lady 
was a pardanasihn lady, but the evidence 
as to her strength of will and business 
capacity, and the fact that the deed as 
granted is Dot in the circumstances of her 
life in any way an unnatural disposition 
of part of her property, so far, taken to¬ 
gether with the evidence in this case, to 
convince them that the deed was granted 
by her as the expression of her deliberate 
mil d and apart from any undue influence 
exerted upon it. In short their view is 
that if independent outside advice, which 
is an essentially different thing from inde¬ 
pendent outside control, had been obtained 
the lady would have acted just as she did. 
Much as their Lordships support and ap¬ 
prove of the protection given by law to a - 

(-2) [1013] 3G All. 81=41 I.A. 23=1G O.C 
378=13 C.W.N. 282=12 A.L.J. 115=15 
M.L.T. 130=19 C.L.J. 172=5 O.L.J.07=26 
M.L.J. 121=10 Bom. L.K. 147=21 I.O. 985 
=(1014) M.W.N. 112=(P. C.) 
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pardaii.ishhi lady, they cannot transmute 
such a legal protection into a legal disabi¬ 
lity.” 

The learned advocate for the respondents 
has relied on the case of Krnniwnti v. 
Digbijai Singh (3). But there the Par- 
danashin lady had passed a document sub¬ 
stantially without consideration by which 
she relinquished all her rights in respect 
of her inheritance. 

This appears to be really the second 
part of my proposition that the Court will 
guage the burden of proof, -which the 
plaintiff has to discharge, on a careful con¬ 
sideration whether the document by which 
|he seeks to profit was or was not injurious 
to the Pardanashin lady who executed it. 

(His Lordship discussed the facts and 
the evidence in the case and proceeded :—] 

I, therefore, find on the first issue in 
the affirmative, and not in the negative 
as the learned Subordinate Judge has 
found. 

Coming to the second issue, it must be 
borne in mind that here the burden of 
proof rests do longer on the plaintiff but 
on the defendants. The defendants have 
sought to base their arguments on a 
peculiarity of Mussalman law which re¬ 
quires that the document to be effective 
should not be executed during death-illness 
of mnrz-ul-maut. In Sarabai v. Rabiabai 
(4) Batchelor, J. laid down with great 
lucidity the principles of Mahomedan law 
as gathered by him from earlier authori¬ 
ties. The pertinent passage runs as 
follows (p. 650):— . 

I admit that this question is not to be 
decided merely upon medical principles as 
now ascertained among Western peoples: 
but my examination of the authorities 
leads mo to the conclusion that in order 
to establish Murz-ul-maut there must be 
present at least these conditions:— 

(a) Proximate danger of death’, so that 
there is as it is phrased, a prepon¬ 
derance (ghaltba) of lthauf or apprehension 
that is, that at the given time death must 
be more probable than life: 

there must be some degree of sub- 
ective apprehension of death in the mind 
of the siok person: 

(°) there must be some external indicia 
chief among which I would place the in- 
abilit yjo attend to ordinary avo nahimt,, ” 

(3) (waij 13 All. 525=48 I.A. 881=16 L. W ) 

(4) [1905] 30 Bom. 532=8 Bom. L. a as**' °’ 


These incidents, as laid down by Bat. 
chelor, J., were accepted in the case of 
Rashid v. Sherbr. noo (5) by a Division 
Bench of this Court consisting of Batty 
and Pratt, JJ. 

We have, therefore, to consider whether 
the defendants have established that at 
the time when Exhibit 29 was executed, 
Asha Begam was in proximate danger of 
death or was in fear of death, and was 
unable to attend to her ordinary avoca¬ 
tions. There seems no doubt but that 
some months before her death Asha 
Begam was suffering from chronic diar¬ 
rhoea, or ths kindred disease sprue. That 
is the evidence of Dr. Kellawalla whose 
evidence is relied upon by the lower 
Court, and there is no reason to suppose 
it to lie untrue. But both ohronic diar¬ 
rhoea and sprue are diseases which can be 
cured, and there is really no evidence be¬ 
fore us that Asha Begam died either of 
diarrhoea or of sprue. The death register 
merely contains an entry that she Jied of 
fever. But even if it be assumed that she 
did die of sprue, where is the evidence 
that she was at the time when she exe¬ 
cuted Exhibit 29 in fear of death? There 
is absolutely none except that of one 
witness who said that she was ‘sick of 
life. That witness, however, is defendant 
No. 2, who is deeply interested in the 
decision of this case. 

As regards the question whether she 
was unable to attend to her ordinary 
avocations, all the evidence goes to show 
that at the time when she executed Exhi¬ 
bit 29 Asha Begam was not confined to 
her bed, and that she was able to walk 
about and attend to her household 
business. This is indeed what one would 
naturally expect in the case of a lady who 
executed the document, and did not die 
until three months later, even though she 
may have been suffering in April from 

sprue to which she eventually sucoum- 
bed in July. 

This disposes of the two main points in 
the case. But the learned advooate for 
the respondents has referred to two other 
minor points for our consideration. He 

qq 8 . C f ° f n Qi nd6 i? that th ° dooumenfc Exhibit 

29 left 91 shares out of 100 of Aaha 
Begam s property undisposed of. But that 
matter has really been dealt with bv the 
learned Subordinate Judge Mr Cooper I 
agree with him in holdi^ that al!To„ sl 
th_ere was si me confusion m ^ wav tb 1 
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document was worded, the meaning is 
really quite clear, and that the intention 
of the executant was to divide her pro ■ 
perty as 5 is to 4 between the mosque and 
the Mutawali. 

The second point is whether the gift to 
Asha Begato by Nanumiyan, her father, 
was invalid. This point has been dealt 
with very clearly by the first learned Sub¬ 
ordinate Judge who tided this case. The 
argument of the learned advocate was 
that- there was no proper transfer, of 
possession. But the ca«e cannot he better 
stated than in Mr. Bhat’s own words : — 

“It was clear intention to part with the 
gifted property. He effected the transfer 
and he did all that could possibly he done 
under the events....’’ 

“In the present instance Nanumiyan 
did declire his intention to part with the 
possession of the gifted property and his 
intention was manifested by actual trans¬ 
fer of the property in the name of Asha 
Begarn in the Municipal and Government 
Land Records and he asked his tenants 
defendants N 03 . 3 and 1 to attorn to Asha 
Begarn.’’ 

“The act of Nanumiyan in residing with 
Mithi shows his declaration that he want¬ 
ed to make the deed o' gift complete.” 

The view of the learned Subordinate 
Judge is agreeable to the view of their 
Lordships of the Privy Council in Sheikh 
Muhummad \fumtaz v. Zubaida Jan (6). 

For the above reasons we reverse the 
decree of the lower Court and pass a 
decree for possession of the property, as 
prayed for, against the four defendants 
together with mesno profits from the in¬ 
stitution of the suit until delivery of 
possession to the plaintiff or the expira¬ 
tion of three years from the date of tho 
decree whichever event first occurs. Mesne 
profits to he determined by the trial Court. 

The appellant to get costs throughout 
from defendants Nos. 1 and 2. 

Shah, Ag. C. J. — [His Lordship held 
on the facts that the Pardanashin lady 
had executed the deed in full realisation 
of its provisions and their effect on her 
position, and proceeded:—] 

As regards the question whether the 
document was executed during m/irzul- 
maul in addition to the cases which have 
been referred to by my learned brother, I 
would refer to the observation in Fatima 

(f») [1889] 11 All. 400=16 1. A. 205=0 Sar. 438 
(P. 0.) 


Bibi v. Sheikh Ahmed Baksh, (7) that 
“the right test was whether the deed 0 f 
gift was executed by the donor under 
apprehension of death.” 

Even assuming ih this case that she 
died in July 1917 of chronic diarrhoea, 
which she was apparently suffering from, 
it is very dillicult, under the circumstances, 
to draw the inference that she wa 3 under 
the khauf or apprehension of death on April 
14,1917, when the document, Exhibit 29, 
was executed. This was nearly three 
months before death. The evidence of 
witnesses on either side is really very 
unsatisfactory, and does not enable the 
Court to come to any conclusion with any 
degree of confidence. There are, however, 
references to illness in the letters written 
by the plaintiff about this time to her, 
and it is a reasonable inference that in 
April about this time she was suffering 
from diarrhoea. As to what the exact 
nature of the complaint then was, we 
are not in a position t) determine. We 
have the evidence of Dr. Kellawalla, 
which has been believed by the learned 
Judge, and which we may accept. But 
the infirmity of that evidence is that it 
does not fix with any degree of precision 
the time when Dr. Kellawalla examined 


Asha Begarn. There are no notes of the 
case from which the Doctor could have 
refreshed his memory. He gave evidence 
a long time after he examined Asha 
Begam, and he says that he examined her 
once. His opinion that she suffered from 
sprue is entitled to weight. But, od the 
questions whether the disease was diag¬ 
nosed to be incurable then of whether she 
was under apprehension of death in April 
when the document was executed, the 
evidence of the Doctor does not throw any 
useful light. The rest of the evidence as 
to the nature of the illness leaves the 
matter in a very unsatisfactory condition. 
After a careful consideration of the evi¬ 
dence in the case, I have come to the con¬ 
clusion that the document was duly exe¬ 


cuted by Asha Begam, that she knew 
what she was doing, and that the main 
)bject she would have in view, namely, to 
lee that her heirs according to law did 
)ot got this property was secured by this 
locument. Also, on the question of 
llness, I am satisfied that thong h she was 

(7) [1007] 35 Cal. 271=3-) I. A. 67 = 12 O.W.N- 
214=18 M.L.J. 6=7 C.L.J. 212=3 M.L.1. 
110=10 Bom. L. R. -70=14 Bnr. L. R. 26- 
(P. C.) 
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ill in April 1917, she was under no khauf 
of death at the time. It does not appear 
clearly what the duration of the illness 
was at that time: and if it was no more 
than a chronic complaint, there would be 
no good reason to hold that she was under 
any apnrehonsion ol death in April, neailj 
three months before she died. 

Appf.il accepted. 
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Full Bench 

Macledd, G. J„ Shah and Crump, JJ. 
.\Mibiinis*'i Bi’oum —Appellant. 


Meheduniss t Begum — Respondent. 

First Appeal No. 194 of 1923, Deciued 
on l9bh December, 1924, from the deci¬ 
sion of the First Class Sub. J., Surat, in 
Darkhast No. 269 of 1921. 

** ( ivil 21 , K, — Utwerhfiedpath 

-Executin'! Court cannot rccojnie— p» H. 
333 overruled. 

The Court oxeiutiLg a do;roc is barred in 
limine fro i* considering auy allegation that a pay¬ 
ment not certified has been mad*. 4'j /J »a. 333 
Overruled , 1023 Horn. 253 affiimcd . [P.300, C. 2.) 

G.N.Thakor and ff. V. Divatia—tov 
Appellant. 

S. S. Patkeu —for Respondent. 

Macleod, C. J.— The plaintiff applied 
for 1 execution of a dtcree passed on 
June 28, 1916, claiming against defend¬ 
ant No. 1 only, the. four instalments 
which had beoorae payable for the years 
1917-18 to 1920 21. After the darkhast 
was issued defendant No. 1 died and his 
representatives were placed on the record. 
They put in a written statement in which 
they pleaded that though the plaintiff had 
recovered the amount to the extent of 
the shares of all the defendants except the 
deceased defendant No. 1, he had presen¬ 
ted the darkhast for the recovery of the 
whole of the amount due under the 
instalments fixed by the decree without 
giving credit for the amount recovered 
therein, that the plaintiff had dishonestly 
presented the darkhast for the whole of 
the amount and had made a false affir¬ 
mation and so sanction should be granted 
for instituting legal proceedings against 
him, and that he should be made to give 
credit in the suit for the amount recovered 
by him. 

It is admitted that these payments had 
not been certified according to the provi- 
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sion* of 0. -21. R. 2 (1J and (2) Accor- 
dingly the learned Judge hold, following 
the decisions of this Court in Gharry v. 
Goicrw (1) and Gancsh v. YesHwnnt, (2) 
that such payments could i ot be recogni • 

zed. . 

The appellants have relied on the deci¬ 
sion in Ha n s i v. Bhawa , (3) where it was 
held that a Court executing a decree could 
deal with the question whether uncertified^ 
payments had as a matter of fact been* 
made or not. Judgment was given in 
accordance with the opinion expressed by 
Heaton, J. in Trimbach v. Hari Laxman , 
(4) which was obiter for the purposes of 
the dooision in that case, as the executing 
Court had held that the party executing 
the decree was estopped irom disputing 
that payments had been made, and the 
High Court in appeal held that the deci¬ 
sion was wrong. 

I am of opinion that the decision in 
Hanxn v. Bhawa (3) cannot he supported. 

The words in O. 21, R. 2 (3), are too 
plain to admit of any other construction 
than that the Court executing a decree 
is barred in I i mi nr from considering any 
allegation that a payment not certified 
has been made. The party alleging such 
a payment may have a romedy, but not 
before the Court executing the deoree. 

On the questioi whether the written 
statement of the legal representatives of 
the deceased first defendant can be treated 
as an application to record the alleged 
payments, I agree with the remarks of 
my brother Shah. 

The appeal, therefore, must be dismis¬ 
sed with costs. 

Shah, J. —After consideration of the 
arguments and the conflicting rulings, I 
am of opinion that in view of the provi¬ 
sions of O. 21, R. 2, sub-rule (3), the 
executing Court cannot recognise any pay¬ 
ment nob certified or recorded as provided 
in sub-rules (1) and (2) of the same rule. 
The wording of sub-nilo (3) is quite clear 
and admits of no escape therefrom on 
such general considerations as have been 
referred by Heaton, J. in Trimbach v. Hari 
Bax man (4) and acoepted in Hansa y % 
Bhawa (3). Suoh considerations may 

(1) 1928 Bon. 380=40 Bom. 220=28 Bom 
b, It. 981. 

(2) 1923 Bom. 253=25 Bom. L. R. 247. 

(3) Cm'’.HO Bom. 833=33 I. 0. 232=18 Bom. 

(4) Bo,n - 575=7 l - °* 040 -22 Bom, 
U. K, 6*6, 
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a ff ord a sufficient ground to modify the 
provisions of sub-rule (3) or to repeal 
a) tide 174 of the Indian Limitation Act 
so as to make it permissible to the judg¬ 
ment-debtor to apply at an} time to have 
the payment recorded. But they cannot 
afford any sufficient ground for refusing to 
give etlect to the plain and unambiguous 
words of the sub-rule in question. 

With great respect, I think that the 
new taken by the Court in the later 
decision referred to in the referring judg¬ 
ment is correct. 

As regards the question whether the 
written statement of the legal represen¬ 
tatives of defendant No. 1 can be treated 
as an application to record the alleged 
payments the difficulty is that even treat¬ 
ing it as an application for that puri ose it 
is beyond time : and there is no ground of 
exemption mentioned in the application. 
The only ground suggested by the learned 
counsel for the applicants is that under 
S. 18 of the Indian Limitation Act, on the 
ground of fraud exemption could be 
claimed. It is difficult to deal with a 
suggestion of this nature in the absence 
of any specific allegation of fraud and to 
decide whether S. 18 can help the appel¬ 
lants. It maybe possible for the appel¬ 
lants on a proper application to have the 
alleged payments recorded by the Court 
under R. 21 of 0. 21. I express no 
opinion on that point. 

I am satisfied that, having regard to the 
allegations in the written statement, it is 
not reasonably possible to allow the 
appellants’ contention as to exemption 
from limitation on the special ground that 
by means of fraud they were kept away 
from the knowledge of their right to make 
an application to have the payments 
certified. 

I agree, therefore, that the appeal should 
be dismissed with costs. 

Crump, J. —I agree that there is no 
doubt or difficulty about the point referred 
to the Full Bench and that the answer 
must be that the Court executing the 
decree cannot in any case recognize an 
uncertified payment. I alsc agree that in 
this case it is not possible to treat the 
written statement of the judgment-debtor 
as an application to certify the payment 
made within tfce period allowed by law. 

A ppeal dismissed. 
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Pratt and Crump, JJ. 

Supadi Lukadu —Appellant. 

v. 

Emperot —Opposite Party. 

Criminal Appeal No. 14 of 1925, Deci¬ 
ded on 24th March, 1925, from conviction 
snd sentence passed by Add. S. J., 
Kandesh. 

Pen/il Crde, S. 304 .!—Causing death of child — 
Accused attempting to commit suicide ly jumping 
inaicellirith child on her neck—Child dying in 
consequence — Offc ce is one under S. 304.4 but n t 
under S. 30 '. 

Where a girl of 17 years of ago being tired of 
her busbaud’s ill-treatment attempted to commit 
suicide by jumping into a well and she had no 
conciousuess that her child was on her neck and 
she jumped with the child ard the child died of 
the jump though the girl survived. 

Held that the girl was onlv guilty under 
S 304 A. [P. 311,01.] 

8. S. Patkar —fer the Crown. 

N'c one appeared for the Accused. 

Pratt, J.— This appeal has beeD admit¬ 
ted though time-barred and I would deal 
with it in our revisional jurisdiction. 

The accused has been convicted of an 
attempt to commit suicide and of the 
murder of her infant daughter. 

The accused Supadi is a girl of seventeen 
years of age unhappily married to a man 
called Lukadu Her mind was distracted 
by the illness of her infant daughter and 
she was anxious to go back to her father’s 
house where she would get rest after the 
drudgery of her unhappy home, and time 
to attend to her ailing infant. Her father 
and sister came to see her home but the 
husband refused because he wanted her 
to stay at home and do the household 
work. Supadi was much disappointed and 
the next morning her father tried to take 
her back when the husband was absent. 
But the husband intercepted the cart 
and forced Supadi to return. This fresh 
disappointment was too much for Supadi 
who was already sorely tried by her hus- 
bai d’s ill-treatment and the illness of her 
infant. She did go hack, butinsted of going 
to her husband’s house she jumped into a 
well in order to drown herself. At the 
time she jumped in, her infant was tied 
od her back. She was found in the well 
the next day but the infant was drowned. 
When she was taken out she burst into 
tears and clasped the dead body of her 
child. 
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lean in favour of the accused Therefore 
I agree with the order proposed. 

Conviction and sentence altered. 


She has been rightly convicted of 
attempt to commit suicide but I cannot 
bring myself to believe that she is guilty 
of murder of the infant. 

The Sessions Judge does not believe 
that she had any intention of causing the 
death of the child. He applies S. 300(4) 
on the ground that she must have known 
that jumping into the well with the child 
■was so imminently dangerous that the act 
would in all probability cause the child’s 
death. That would be true if the accused 
at the time she jumped into the well were 
conscious of the presence of the child on 
her back. But her mind was in so abnor¬ 
mal a condition that she was at the 
moment attempting to oommit suicide. I 
believe, therefore, that she was not think¬ 
ing at the time'of the child and that she 
was not oonscious of the child's presence. 
As she was not conscious of the child there 
was not such knowledge a9 to make 
S. 300 (4) applicable. But that lack of 
consciousness implies negligence for, as 
said by Holloway, J. in Nidamarti Naga- 
bhushanam, (1) ‘ culpable negligence is 
acting without the conscionsness that the 
illegal and mischievous effect will follow, 
but in circumstances which show that the 
actor has not exercised the caution incum¬ 
bent upon him, and that, if he had, he 
would have had the consciousness." 

The offence which accused has commit¬ 
ted ig, in my opinion, not murder, hut 
oausbg death by a negligent omission. 
i. e., the omission to put the child down 
before jumping into the well. 
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MACLEOD, C. J. AND CoYAJEE, J. 

Mahadev Narain ■Tcshi Plaintiff Ap- 
pel lant. 

v. 

Shridharbhat Gopilbliat Joshi — De¬ 
fendant—Respondent. 

Second Appeal No. 43 of 1924, Decided 
on 22nd January, 1925, from the decision 
of the Dt. J., Belgaum, 

* * Civil P. C. S. 11 —Several mortgages on the 
same properly— Mortgagor suing for accounts undm 
5.15 D of the Dckkhnn Aj. Bel. A't und* r one mart 
gage — Moriga>jec putting forth othtr mortgag e 
C<wt deidinj suit onl t»«ith respect to one mortgage 
— Su'.si • cut suit on other mortgages mortgagee « 
not barred . 

If a mortgagor executes several mortgages on 
the same property, and asks for an account on 
one mortgage under S. l’> P of the Dokkhan Agri¬ 
culturists’ Relief Act, and the mortgagee claims 
that an account should te taken of all the mort¬ 
gages existing on the property, so that the mort¬ 
gagor would not he entitled to redeem csoept on 
paying what is due on all the mortgages, and 
still, if tho Court takes an account of the one 
mortgage only, and decides nothing with regard 
to the validity of or the existence of other mort¬ 
gages at the time when the account is taken, a 
subsequent suit by mortgagee to recover under 
the other mortgages is not barred under S. 11. 

[P. 813, C 1.2J 

Nilkanth Atmaram —for Appellant. 

A . G. Desai —for Respondent. 


I would alter the conviction under 
8. 302 to one S. 304 A and reduce the 
sentence to six months’ simple imprison¬ 
ment to run concurrently with the sen¬ 
tence under S. 309. 

Crump, J,—It is a matter of 9ome 
difficulty to determine what was the pre¬ 
cise intention or knowledge of-the accused 
at the moment when . she threw herself 
into the well, and though it might be 
argued that she must have known that her 
ohild was with her, and that even if she 
did not intend its death, she knew that 
her arot was so imminently dangerous that 
death was the most probable result, still 
♦he conclusion which commends itself to 
my learned brother is equally one whioh 
can be drawn from the proved facts. 
Where the balanoe is so equal I prefer to 

Tl) [1872] 7 M. H. O. R. 119. ' 


Macleod, C. J.—The plaintiffs sued 
to recover on a mortgage bond for Rs. 200 
dated August 28, 1912 passed by the de¬ 
fendant bo one Krishnaji Goviud Joshi the 
grand-father of the plaintiff. The defend¬ 
ant contended that the plaintiffs had no 
right to file the suit; that the debt had 
not come to plaintiffs’ share ; that the land 
in suit had been mortgaged with possession 
in 1882 to the great-grandfather of the 
plaintiffs : that it had been deoided in suit 
No. 325 of 1917 that this mortgage had 
been paid off; that the suit debt having 
not been claimed in that suit the present 
suit was barred by res judicata ; and that 
the suit debt had been paid off by the in¬ 
come of the land from the date of the 
suit mortgage. 

The trial Judge held that the claim was 
barred as res judicata on aooount of the 
decree in Suit No. 325 of 1917. 
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The fact; are that the land in suit, Sur¬ 
vey No 44, and another survey number 
were mortgaged by the defendant's lather 
to the plaintiffs' grandfather in 1882. 
The defendant filed Suit. No. 325 of 1917 
under S. 15D of the Oekkhan Agricul¬ 
turists' Relief Act for accounts to be taken 
of what was due under that mortgage. 
The present plaintiffs, who were defend¬ 
ants in that suit, pleaded that there was 
a simple mortgage for Rs. 200 passed in 
1912 still outstanding, and that the then 
plaintiff would have to redeem that mort¬ 
gage also in the suit No issue was 
raised on the question- The Court took 
an account of the mortgage of 1882 and 
decided that nothing was due on the 
mortgage deed in the suit. S. 15D of the 
Dekkhan Agriculturists’ Relief Act pro¬ 
vides that at any time before the decree 
in the suit is signed the plaintiff may 
apply to the Court to pass a decree for the 
redemption of the mortgage. Accordingly, 
as the plaintiff prayed for redemption and 
possession, and as the suit could he so 
converter! at any cime before the decree in 
the suit was signed the Court made the fol¬ 
lowing order:—" It is declared that the 
mortgage charge cn the plaint properties 
held under the mortgage deed dated 
Septemoer 20, 1882, is fully satisfied, and 
that nothing remains due to defendants 
on that account. The plaintiff to recover 
immediate possession of plaint lands from 
defendants free of the above said mort¬ 
gage charge." 

On these facts the learned Subordinate 
Judge said : — 

" Explanation V of S. 11 of the Civil 
Procedure Code does not also apply as it 
refers only to the relief claimed in the 
plaint. But the provisions of S. 11 are 
not exhaustive as laid down in Ramamurti 
Dhora v. The Secretary of State (l) and 
Hukum Chan if Boid v. Kamalanaud Singh 
(2). The matter can he res judicata even 
between co-defondants u3 suggested in 
Han Annaji v. Vasudev Janardan (3). 
Reading this decision with Explanation 
V of the section, I think it can be held 
that the relief claimed by the defendants 
in Suit No. 325 was refused by the Court. 
I find that the suit is barred by res judi¬ 
cata." 

(1) [1911] MG Mad. 141=19 I. C. f,50=24 M.L.J 

409. 

(2) [1905] 33 Cal. 927=3 C. L. J. 67. 

(3) [1914] 38 Bom. 438=23 I. C. 944=10 Born. 

L. R. 2«3. 
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In appeal the learned appellate Judge 
said (referring to Suit No. 325 of 1917) ; — 
In that suit the present plaintiffs 
pleaded that the mortgage bond (Exhibit 
22) now in suit must be redeemed as well 
as the 1882 mortgage. As however they 
failed to produce any evidence, the trying 
Court held that nothing was due to them 
and directed the return of both Survey 
Nos. to Shridhar ' free of the above said 
mortgage charge." 

That is not a correct exposition of what 
took place in the previous suit as appears 
from the judgment and the decree passed. 
The Court raised no issue on the question 
whether the mortgage of 1912 was out¬ 
standing, and could be redeemed in the 
suit, but took an account only of the 
mortgage of 1882, and directed the return 
of both survey numbers free of that mort¬ 
gage charge, without making any reference 
to the mortgage of 1912. The appellate 
Judge went on to say 

L’he wording of the decree would seem 
to fa iour appellant’s contention that the 
later mortgage of 1912, the one now in 
suit, was not dealt with in Suit No. 325 
of 1917. It has, however, been laid down 
in Babaji v. Flan, (4) that in case of 
there being several mortgage bonds the 
account (taken under S. 15 D, Dekkhan 
Agriculturists’ Relief Act) must bo taken 
of all of them in the same suit. Appellant 
himself drew the Court’s attention to the 
existence of the 1912 mortgage but did 
not attempt to prove it, in Suit No. 325 
of 1917. As he failed to prove it in that 
suit lie cannot he allowed another oppor¬ 
tunity of doing so now. His claim was 
advanced in Suit No. 325 of 1917. It was 
not proved by him and it must lit held to 
have been rejected by the .Court. I agree 
with the lower Court that the present suit 
is barred as res judicata .” 

The suit referred to by the learned 
Judge in Babaji v. Har\ (1) was brought 
by the mortgagors of certain land against 
the mortgagee under S. 15 D of the Dek¬ 
khan Agriculturists Relief Act for an 
account of the amount due. There were six 
mortgages in all and the aggregate amount 
secured was Rs. 5,750. In the course of 
the suit- the plaintiff’s pleader being doubt¬ 
ful as to the jurisdiction of the Court of the 
Seoond Class Subordinate Judge, the . 
pecuniary limit of which was Rs. 5,000, 
was allowed to amend the plaint and to 
withdraw the claim with regard to one of 

(4) [1«91] 16 Bom. 351. ’ 
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fche mortgages lor Rs. 900, thus reducing 
she aggregate amount to Rs. 4,850. Od 
i reference made to the High Court for 
its opinion, fche Court said (p. 359) 

We think fchafc 8. 15 D of Act X\ II 
J 1879, which provides for a suit of an 
exceptional character, was intended to 
give the mortgagor the power of obtaining 
an account of what was due on mortgage 
of his property, and, therefore, in case of 
there being several mortg ige-bonds, the 
account must he taken of all of them in 
the same suit, and if the total amount, 
as in fche present case, exceeds Rs. 500, 
the case doe? not fall under Chapter 2 of 
the Act. If it exceeds Rs. 5,000 the 
First Class Subordinate Judge alone has 
jurisdiction." 

It will be seen that that case doe* not 
touch the question of res judicata. The 
only way in which the principle of res 
judicata can be made applicable would be 
if Explanation IV to S. 11 was in point. 
It provides that ‘ any matter which 
might and ought to have been made 
ground of defence or attack in such former 
suit shall \ e deemed to have been a mat- 
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perty. so that fche mortgagor would not be 
entitled to redeem except on paying what 
is due on all the mortgages, still, if the 
Court takes an account of fche one mort¬ 
gage only, it decides nothing with regard 
to the validity or the existence of other 
mortgages at fche time when fche account 
is taken. In my opinion, therefore, the 
decision of the lower Court was wrong 
and the appeal must be allowed. The 
case must go back to the trial Court for 
decision oh the merits. The plaintiffs are 
eufcifcled to their costs in this Court and 
in the Court below. All costs in the trial 
Court will he co-ts in the cause. 

Coyajee, J. —I .agree. 

.1 ppea! alltn r-j. 

* 1925 BOMBAY 313 

Macleod, C. J. and Coyajee, J. 

Hnahhai DahyahJi 7 i —Plaintiff — Ap¬ 
pellant. 

v. 

Manek f.nl Uinchhod — Defendant— 
Respondent. 


ter directly and substantially in issue 
such suit.” 

Now the defendant in the previous si 
pleaded, on the quefticn whether an a 
count should be taken of the mortgage 
1' 82. that an account should also be tak< 
of the mortgage of 1912. The questi. 
m issue would have been whether t 
plaintiff was entitled to an account of tl 
mortgage of 1882 only. That would n 
touch the question Whether the plainti 
the then defendant, was entitled to sue < 
the mortgage of 1912. It is difficult th« 
to see how the principle of res judica 
can apply to the present. case. We c 
not know the circumstances which su 
rounded the trial of Suit Nc. 325 of 191 
or why no issue was raised on the defem 
ant s plea. It may very well havp bee 
that the plaintiff did not wish the a 

wTh! fc ,° f be , fcak « n basis suggest* 

y the defendant. However that may b 

we cannot know what the actual facts « 

° n ' r r6fer tl 

&eve n raTmnS iOQ ‘ f 4 T lbgaS ° r eXecu ’ fc( 

Z alaT 8 ! 863 ° n the 9ame P r °P‘ rfc : 

under S * n aoc °unt on one morfcga* 
S ” 0 «» Miluui ^ 

could ask tW^* 61611011811 the mortgage 

of^U the l. an aC00unfc 9h0Dld be take 
aU the mo *tg&ge a existing on the pre 


First Appeal No. 48 of 1924, Decided on 
21st January 1925, from the decision of 
the First Class Sub. J.. Ahmednbad. 

♦ Civil P. C., S. 144— Monty paid under decee 
by one defendant — Plaintiff pursuing hi* appeal 
nnainst another defendant and suefedhy — First 
defendant while icithdrairinn money is entitled to 
interest thereon. 

Plaintiff having got a decree against the 1st 
and ‘2nd defendants in the suit for the return of 
the earnest money and damagos for breaolt of 
contract proceeded to appeal on the ground that 
he was entitled to specific performance of the 
contract against the defendant No. a. Ponding 
the appeal the 1st defendant paid into Court, the 
amount which had been awarded agaiust defen¬ 
dants Nos. 1 and >. The plaintiff continued the 
appeal and was successful. On an application by 
defendants 1 and 2, for restitution and claiming 
interest on the money which remained in 
Court. 

flcW. that plaintiff could not resist the claim 
on the ground that he acquired no benefit from 
the money. [l>. 314, C. 1. 2] 

Ratanlal Uanchhoddas and V. Divatia 
—for Appellant. 

G. N. Thakor, with ft. J. Thakor—iov 
Respondent. 

Macleod, C. J. The facts are oor- 
reotly stated in the judgment of the lower 
Court. The plaintiff having got a deoree 
against the 1st and the 2nd defendants in 
the suit for the return of the earnest 
money and damages for breaoh of oontraot 
proceeded to appeal on the ground that he 


314 Bombay Jamshedji v. Maganlal Bankeylal & Co. (Macleod, C. J.) 1925 
was entitled to specific performance of the 


contract against the defendant No. 3. 
Pending the appeal the 1st defendant paid 
into Court, as he was entitled to do, the 
amount which had been awarded against 
defendants Nos. 1 and 2. The plaintiff 
continued the appeal and was successful. 
Consequently these defendants were enti¬ 
tled to get their money hack. 

So defendants Nos. 1 and 2 filed Dar- 
khast No. 283 of 1922 for institution, 
claiming interest on the money which re¬ 
mained in Court, until the plaintiff's 
Darkhast No. i72 of 1923. The plaintiff 
says that he acquired no benefit from the 
money which had been paid inti Court, 
and therefore he was not liable to pay in¬ 
terest demanded by the defendant No. 1. 
The learned trial Judge said :— 

“ Then it is said that no benefit was 
derived by the plaintiff by the deposit of 
the decretal money in Court. The answer 
to this lies on its very surface, for the 
principle of the doctrine of restitution is 
that on the reversal of tjie judgment the 
law raises an obligation on the party to 
the record who received the benefit of the 
erroneous judgment to make restitution to 
the other party for what he had lost. T. 
L: R. 23 Mad. 30G. 

“It was the pleasure of the plaintiff not 
to take the available money in pursuance 
of the decree of the trial Court, but this 
act has caused loss to defendant, and 
when the Hon'ble High Court set aside 
the claim for damages, the parties need to 
be relegated to their original position. 

“ Under the circumstances, I think that 
it was incumbent on the plaintiff, when 
informed, to take the money, otherwise 
the amount was lying in Court at his 
risk, entailing all the natural consequences 
in the evont of a refund or restitution, as 
provided for under S. 144 for the wrong¬ 
ful loss thus caused by him to the defen¬ 
dant. In any case by filing Darkhast 172 
of 1923 on 10th March 1923, which is 
dismissed this day, lie caused the deten¬ 
tion of Rs. 3,83i-4-0 in order to secure 
satisfaction of his Darkhast claim." 

We think the case for the defendants 
might have been put rather stronger, be¬ 
cause the plaintiff retained the benefit of 
the payment into Court made by the de¬ 
fendants during the whole time when the 
appeal was pending, and even when the 
appeal had been heard he sought to take 
advantage in the Darkhast referred to of 
the payment into Court. He oannot 


therefore now be allowed to say that he 
derived no benefit from that payment. 
But oven if he derived no benefit, still, the 
onus lay upon him, if he wanted to be 
relieved of the risk of any such appli¬ 
cation as has now been made, to give notice 
to the defendant to take his money out. 
He has had the advantage of the money 
lying in Court until the appeal was heard, 
and that would be a sufficient advantage 
to enable defendant No. 1 to succeed. 
The appeal, therefore, is dismissed with 
costs. 

Appeal disviissed. 
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Macleod, C. J. and Coyajee, J. 

Jamshedji Naoroji Gamndia — Defend¬ 
ant—Appellant. 

0 v. 

Maganlal Bankeylal St Co.— Plaintiffs - 
Respondents. 

0. C. J. Appeal No. 95 of 1924 and 
Suit No. 2358 of 1922, Decided on 27th 
February, 1925, from the decision of 
Kemp J. 

(a) Contract Act, S. 17S, Proviso—' Fraud’ i» 
the proviso implies total absence of consent. 

The use of the term ' fraud ' in juxtaposition 
to offence in proviso to S. 178 would seem to 
indicate that it is confined to the substantive 
wrong of deceit. If possession of goods obtained 
under a contract voidable on the ground of 
fraud, is possession obtained by fraud a 
pledge by the possessor could be invalid even 
before the rescission of the contract although an 
out and out sale would be valid under S. 108. 
The obtaining of goods or documents by fraud as 
contemplated by S. 17,S proviso, must mean ob¬ 
taining possession by such a trick cr fraud as 
excludes rial consent and therefore cannot be the 
foundation of any contract.fP 817,C 2 ; P 318,C1] 

(b) Contract Act, S. 178—" Goods ” includes' 
share certificates ." 

The term “goods " used in S. 178 is sufficient¬ 
ly wide to include share certificates.[P. 318, C. 1] 

Kanga and Khergamvalla — for Appel¬ 
lant. 

Thomas Strangman and Kania for 
Respondents. 

Macleod, C. J.— The plaintiffs filed 
this suit seeking to recover the sum of 
Rs. 26,671-9-0 from the first defendant, 
and praying for a declaration that the 
pledge of the shares mentioned in- Ex. E 
to the plaint was binding on the second 
defendant, and that the second defendant 
had no right to prohibit the transfer of 
the said shares to the name of the plain¬ 
tiffs. They also prayed that they might 
be authorised to sell the shares mentioned 
in Ex. D and appropriate the net proceeds 
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towards part satisfaction of the decree to 
be passed in their favour. 

Plaintiffs alleged that the first defend¬ 
ant bad borrowed certain amounts from 
them on security of certain shares. On 
April 12, 1921. it was found that Rs. 
38,000 were due by the first defendant 
and the first defendaht passed a writing to 
the plaintiffs whereby be promised to pay 
the plaintiffs the said sum of Rs. 38,000 on 
demand with interest, and gave details of 
the shares which were to remain as secu¬ 
rity Thereafter the plaintiffs had receiv¬ 
ed a :ertain amount of interest on certain 
shares and alsosold certain shares under the 
instructions of the first defendant. On 
making up the account the amount of Rs, 
26,671-9-0 was found due to the plaintiffs, 
against which the plaintiffs had in their 
possession the shares mentioned in Ex. D 
to the plaint, out of which fourteen shares 
of the Emperor Edward Mills and one 
share of the Nagpur Mills stood in the 
name of the second defendant. Toe plain¬ 
tiffs had in their possession the share 
certificates and transfer forms signed by 
the second defendant, who had given 
notice to the companies concerned not to 
transfer the shares to any other person. 
The first defendant had failed to pay the 
sum of Rs. 26,671-9-0, and hence the suit 
was filed claiming the relief abovemen- 
tioned. 

The first detendant tiled a written state¬ 
ment asking for an account but at the 
hearing he admitted the claim. 

The second defendant in his written 
statement alleged that in April 1920 the 
first defendant had induced him to join 
the first defendant in cotton business as 
financing partner, representing that he 
only owed Rs. 16,000 on the transaction 
of the firm of Framroze Boga & Co. of 
which he had been a partner and whioh 
had been dissolved. Relying on the repre¬ 
sentation the second defendant agreed to 
become a partner with the first defendant 
npon the terms of two writings dated 
April 24, 1920, and as the second defend- 
ant had not sufficient cash it was arranged 
that he should hand over to the first de¬ 
fendant certain shares with blank transfers 
signed by him on whioh the fi .st defend¬ 
ant should be at liberty to borrow money 
for the purposes of the said business. The 

CHVMnao 0 j aIue of the ahare9 'was Rs. 
AU3.889 and amongst them were fourteen 

shares of the Emperor Edward Mills and 

one share of the Kanpur Mills. Thereafter 


the second defendant discovered that the 
first defendant's liabilities in the firm of 
Framroze Boga and Co. far exceeded Rs. 
16.000 and that he had employed the 
money raised on the security of the said 
shares of the second defendant in paying 
off these liabilities. When the second 
defendant threatened the first defendant 
with proceedings he executed a writing in 
favour of the second defendant on May 20, 
1920, and on January 28. 1921, executed 
a mortgage of his property known as the 

Bharda Building ” to secure repayment 
of one lakh. 

Accordingly the second defendant con¬ 
tended that the first defen laht had obtain¬ 
ed possession of the said shares by means 
of an offence and fraud, eo that the pledge 
of the shares in favour of the plaintiff's by 
the first defendant was not valid and bind¬ 
ing on the second defendant. 

By way of counter-claim he prayed that 
the plaintiff’s might be ordered to return 
the shares to him. 

The following issues were raised at the 
trial :— 

(1) Whether the suit shares were hand¬ 
ed over to the first defen Ian; under the 
circumstances mentioned in para 3 of the 
written statement ? 

(2) Whether the first defendant obtain¬ 
ed possessi >n of the shares by means of 
an offence and fraud ? 

(3) Whether the pledge alleged hy the 
plaintiffs was valid and binding on the 
second defendant ? 

(4) W hether second defendant was en¬ 
titled to his counter-claim ? 

The trial Judge believed the story of the 
second defendant that the first defendant 
told him that the liabilities of the old firm 
amounted to Rs. 16,000 only, but was of 
the opinion that the second defendant 
was willing that the money to be raised 
on pledge of the shares was to he utilised 
in paying off that liability besides helping 
to start the new business. 

On the second issue he deoided that the 
first defendant obtained the shares by a 
material misrepresentation of fact, but 
that as the interests of a bona fide pledgee 
under S. 178 of the Indian Contvaot Aob 
bad intervened, the second defendant 
could not be placed in the status quo ante . 
Consequently he held that the pledge was 
valid and binding on the seoond defendant 
who was entitled to redeem the shares on 

payment of the amount for whioh thev 
were pledged. 
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A tilth issue had been raised whether 
the second defendant had not ratified all 
the acts of the first defendant whereby he 
was 63topped,from disputing his liability 
to the plaintiffs. 

L'he Judge held that the mere fact that 
he took further security from the first 
defondant did not amount to a ratifica 
tion. 

The second defendant has appealed. 

His main ground of appeal was that the 
learned Judge should have held that the 
first defendant had obtained possession of 
the shares from the appellant by means 
of an offence or fraud. 

Ho contends that first defendant falsely 
represented that his old debt was only 
Rs, 16,000 and that if lie had known 
that the debt amounted to a very much 
greater sum he would not have given the 
first defendant the shares to pledge. 

What the appellant's case against the 
first defendant was on January 2-3, 1921. 
is made clear from his solicitors’ letter of 
date, Ex. No. 2. After referring to tiic 
writing of April 21, 1920. whereby first 
defendant agreed to execute a mortgage in 
respect of two of his properties in favour 
of the second defendant whenever called 
upon to do so for securing the moneys to 
he advanced and the fact that second de¬ 
fendant handed over certain shares with 
blank transfer forms signed b\ him to 
enable the first defendant to raise moneys 
thereon for financing the new business 
which was to be started, he complains 
that the moneys so raised were utilised 
for liquidating the private debts of the 
first defendant in abuse of the confidence 
reposed on him by the second defend¬ 
ant without his knowleoge and consent 
so that the new business was never start 
ed. On second defendant discovering 
this he wanted to prosecute the first de¬ 
fendant but be promised to redeem the 
shares very shortly. A 3 the first dtfen- 
dant had neither redeemed the shares nor 
executed the mortgage though he had 
given afresh writing on August 10. 1920 
(Exh. 2), he was called upon to redeem 
the shares within twenty-four hours or 
pay the value thereof and in default pro¬ 
ceedings either civil or criminal would be 
taken against him. There is no sugges¬ 
tion in that letter that the original inten¬ 
tion was that first defendant should pay 
off old debts to the extent of Rs. 16,000 
out of the amount borrowed cn the shares 
or that second defendant would be entit¬ 


led to give notice to the different compa¬ 
nies Dot to register any transfers. 

In his evidence the second defendant 
said :— 

" Framroze Boga was dissolved in April 
1920. First defendant proposed I should 
finance his business after the dissolution. 

I said 1 had shares and he could raise 
money on them to continue a business with 
me as partner. He said the existing liabili¬ 
ties were Rs. 16,000. My shares were not to 
go towards that. I would not have given 
those shares to the first defendant if I had 
known the liabilities were Rs. 80.000... 
About August 1920 I came to know he 
had raised monies on my shares and used 
them for his own purposes. Tlieo I got 
the writing of August 10, 1920, executed 
by first defendant. I also got the first 
defendant to execute a promissory note 
for Rs. 1.30,000 on April 30, 1920. On 
January 28, 1921, I took a second mort¬ 
gage of the first defendant's Bombay Build¬ 
ing. I threatened first defendant with 
legal proceedings (that was by the letter of 
January 25, 1921), and he gave me the 
second mortgage." 

On April 24, 1920, the second defend¬ 
ant had given the first defendant a writing 
Exb. F .authorising him to borrow monies 
on the shares given to him either by mak¬ 
ing badlas or by over-drawing monies by 
depositing tee said shares with some bank 
or with shroffs. 

Cross-examined about that document he 
said :— 

1 did not understand when 1 signed it 
that I was giving first defendant unreser¬ 
ved liberty to pledge. The letter is plain 
enough. I say it did not authorise first 
defendant to pledge the shares for any 
purjtose he warned. First defendant said 
he had to discharge liability of Rs. 16,000 
and he wanted money for that also. The 
shares of value of those I deposited were 
to finance to this business als >. First de¬ 
fendant got these shares from me by 
fraud, viz., obtaining them for partnership 
and thus misapplying them." 

It is difficult owing to these contradic¬ 
tory statements to arrive at any satisfac¬ 
tory conclusion whether first defendant 
was authorised or not to spend out of the 
monies borrowed on the shares, Rs. 16,000 
or any other sum towards discharging his 
own liabilities. It is true that there ia 
some foundation for the allegation to thw 
effect of the second defendant in the wri¬ 
ting Exh. 6 given hv the first defendant to 
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the second defendant on April 24, 1920, 
but against that there is the statement of 
the second defendant in his evidence that 
his shares were not to be used by the first 
defendant for raising money to pay off his 
own liabilities. The first defendant said 
he did not tell the second defendant his 
private liabilities were Rs. 16,000. Second 
defendant did not ask, wtiat were the lia¬ 
bilities of the firm the first defendant was 
continuing. The shares were not given for 
the new business. They were given so that 
he could raise margin money. Second de¬ 
fendant had given him shares before by 
way of margin money. On his own con¬ 
fession the first' defendant was guilty of 
misappropriation of the monies borrowed 
on the shares. The second defendant’s 
case cannot stand higher than this : “ I 

know the first defendant wishec to wind 
up his old business. He told me the lia¬ 
bilities of that business wsre Rs 16,000 
and I was willing that monies should be 
raised to pay off those liabilities and pro¬ 
vided the capital for our partnership busi¬ 
ness. If I had kn>wn that first defend¬ 
ant’s liabilities were Rs. 80 000 I would 
not have consented to start a new busi¬ 
ness - with him, and I would not have 
handed over the shares." 

But in my opinion the case set up in 
Exh. 2 is the right one and that the se¬ 
cond defendant gave the shares to the first 
defendant to raise money thereon for tho 
now business. 

The question, therefore, is, as propound¬ 
ed by tbe Ad vocate General whether the 
persons who advanced money to the first 
defendant on tho shares standing in the 
name of the second defendant were bound 
to make mquihes as to the first dofend- 

ant s title to deal with the shares, or whe 
; r , th V 9 T; defendant by putting into 
3 ,° thQ first d0fe °dant his sharas 

b / transfers ^ned by him was 
estopped fro m disputing the title of a 

_ h e H° r ,°. f , fche . shares and transfers who 
received the n in good faith from the first 

defendant and advanced money to the 
first defendant on seourity of the shares. 

rule m? lpo33lble to la V d own any general 
depend on theTofcs “l th^oasT The P* 

'.ei ' 11 - r 2 

(!) U884] 26 Oh. D. 257—159 r t m - - 

L- T,l=a R. 46G L ^ 382=50 


him a blank transfer signed by himself. 
Clark deposited the shares and the trans¬ 
fer with a third party as security for 
£ 250. The third party filled in the 
transfer in his own name and sent 
it in for registration. It was held he had 
no title against Franco except to the 
extent of what was due from France to 
Clark. A person who without inquiry 
takes from another an instrument 
signed in blank by a third party and fills 
up the blanks cannot even in the case of 
a negotiable instrument claim the benefit 
of being a purchaser for value without 
notice, so as to acquire a greater right 
than the person from whom he himself 
received the instrument. Clark was re¬ 
garded in the light Of an equitable mort¬ 
gagee of the shares. The documents 
themselves showed that Clark was not the 
owner and there was no evidence of a 
mercantile usage that the holders of such 
documents were treated as having the 
right to transfer. Blank transfers with 
share certificates were not negotiable ins¬ 
truments. In this case the first defen¬ 
dant was the a:ent of the second defen¬ 
dant to raise money on tho shares. I 
caunot agree with the learned Judge when 
lie says the first defendant was a princi¬ 
pal. The letter of April 24, 1920, is 
clearly an authority to the first defendant 
to raise money on tho shares on behalf 
of the second defendant, the moneys to he 
utilised according to tho terms of Exh 2 
in the business to be started bv defen¬ 
dants^ os. 1 and 2 as partners. *The first 
defendant being authorised to pledge the 
shares it cannot he said that he had ob¬ 
tained possession of them by moans of an 
Qtleiice or fraud. At the most it may he 
saia that he induced tho second defendant 
to negotiate with him with regard to start¬ 
ing a new business by misrepresenting the 
amount of his liabilities in his old busi- 

t ? U ° h a misre P r0 9°ntation would 
enable the second defendant to avoid the 

agreement to start the new business and 

the fW V °J f th f shares Posted to 
def ™dant for the purpose of 
raising money for that business. The 

beforeThe th - 0r - thO , pledge of the ahar ^ 
be invalid . reao,8S !° n of th ® contract would 

wd Muu ft rr' d0red by Mes3ra - p oiiook 
and Mulla m their notes to S. 178 of the 

~acsss , ,.- i as n - 
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substantive wrong of deceit. If possession 
of goods obtained under a contract void¬ 
able on the ground o! fraud is possession 
obtained by fraud a pledge by the posses¬ 
sor could be invalid even before the res¬ 
cission of the contract although an out 
and out sale would be valid under S. 108. 

I agree with their conclusion that it was 
not the intention of the legislature to 
depart from the common law, and that 
the obtaining of goods or documents 
by fraud of which the proviso to 3. 178 
speaks must mean obtaining- possession by 
such a trick or fraud as excludes real 
[consent and therefore cannot be the 
foundation of any contract. The fraud if 
any committed by the first defendant was 
not committed in obtaining possession of 
the shares but in his disposition of the 
moneys obtained by pledging them. 

Even assuming that the pledgee on 
being asked to lend money on the 
shares with blank transfers standing in 
the name of the second defendant was 
put on inquiry with regard to the title of 
the first defendant, he would have been 
shown the letter of authority signed by 
the second defendant. 

I think, therefore, the deoision of the 
learned Judge was right and that the ap¬ 
peal should be dismissed with costs. 

Coyajee, J. —I agree in holding that 
the pledge of the share certificates created 
by the first defendant in favour of the 
plaintiffs is valid: S. 178, Indian Contract 
Act. T«he te?m “goods" used in that sec¬ 
tion is very wide (S. 76 of the said Act), 
sufficiently wide to include share certifi¬ 
cates: Fazal v. Man/jaldas (2). In my 
opinion the evidence in this case, which 
is fully discussed in the judgment of the 
learned Chief Justice, makes it clear that 
the first defendant had not obtained those 
certificates from the second defendant by 
means of fraud" within the meaning of 
that expression as used in the proviso to 
S. 178. The proviso, it would seem, does 
not exclude from the operation of the 
section the case of goods obtained under a 
contract voidable on the ground of fraud. 
For it would be anomalous that although 
a person who has obtained possession of 
goods under a contract voidable at the 
option of the other party to it can transfer 
full ownership of these goods before the 
contract is rescinded (exception 3 to 

(‘2\ 1922 i oin. 30S=4G Bom. 489=23 Bom.L.R. 

1141. 
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8. 108), he cannot make a valid pledge at 
all of the same goods. 

In this case the second defendant hand¬ 
ed over the share certificates and transfer 
forms duly signed to the first defendant 
on April 24, 19-20. On that day two docu¬ 
ments (Exht. E and Ex. No. 6) were ex¬ 
changed between them. The one passed 
by the second defendant gave the first de¬ 
fendant authority to raise moneys on the 
pledge ol those certificates in language 
both plain and wide. It says:—‘‘I autho¬ 
rise bim and give my consent to borrow 
monies either by making Badlas or by 
overdrawing monies by depositing the said 
shares with some Bank or big shroffs." 
The material statements in the other 
document are:— “With regard to the 
cotton brokerage business which I have 
been carrjing on...in the name of Messrs. 
Framroze Boga and Company and with 
regard to the current business of the said 
broker»ge which I have taken upon my¬ 
self in the said firm you have this day 
(given) to me certain shares...to enable 
me to borrow monies thereon...For the 
monetary assistance which you have given 
to me I bind myself to make an agreement 
with you as soon as the accounts of my 
old customers are settled.” The agree¬ 
ment here referred to was a contemplated 
partnership agreement between the 
parties. It seems to me that the effect of 
the evidence of the second defendant read 
with these documents and with his attor¬ 
ney’s letter of January 25, 1921 (Exh. 
No. 2), is this: Not that the pledge of the 
share certificates was unauthorised, but 
that the monies so borrowed were wrong¬ 
ly applied by the first defendant to un¬ 
authorised uses. But with this the plain¬ 
tiffs have no concern. The) have acted 
in good faith in making the loan on the 
pledge of the share certificates. 

In my opinion the decree of the learned 
Judge is right and this apppeal must 
fail. 

Appeal dismissed. 
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Macleod, C. J. and Coyajee, J. 
Comviissioncr of Income-Tax —Referor. 

v. 

Sir Purshotlamdns Thakordns-Assessee. 
Civil Ref. No. 19 of 1924, Decided on 
16th January 1925. 
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* Income-Tax Act S. 4 (V (VII)-R*muneralion 
obtained for setting cotton of a finn—Asses sec 
hims-'lf (i cotton merchant—Remuneration is not 
exempt from tax. 

Resnuneratiou received by a ootfcou merchant 
for affecting the sale of cotton belonging to an¬ 
other firm are receipts arising from business and 
not therefore exempt from taxation. 

[P 810, C 2 ; P 820, C 1] 

Kanga and John Bowen —for Referor. 

Chimanlal Setalvad , Captain and 

Vaidya —for Assessee. 

Macieod, C. J.— This is a reference 
under S. 66 (2) of the Indian Income Tax, 
Act XI of 1922 by the Commissioner of 
Income-Tax, Bombay Presidency, in the 
matter of the assessment of the income 
of Sir Purshottamdas Thakordas, here¬ 
after called the assessee. In his return 
of income for ohe purposes of assessment 
for the year 1923-24, the assessee, while 
declaring his income from all sources, had 
made a note as under :— 

“ Besides this, I received during Sam- 
vat Year 1978 Rs. 1,88,750 as remune* 
ration for winding up the estate of Umar 
Sobhani which being an extraordinary 
source of income is not liable to taxation/’ 


some one who would command the confi¬ 
dence of themselves and of all concerned 
to hold the cotton already purchased and 
sell it to the best advantage. The assessee 
consented to be appointed under a power 
of attorney to dispose of all the cotton 
bales for and on behalf of the firm, to pay 
what was due to the several lluccadams 
and Banks, and after deducting out of the 
nett sale proceeds of the cotton bales all 
his costs, charges and expenses in respect 
thereof and his remuneration, to distri¬ 
bute the balance amongst the several 
persons and firms whose names had al¬ 
ready been submitted by the firm of Umar 
Subhapi to the assessee. Under that power 
of attorney the assessee sold over 
1,00,00^ bales which realized about Rs. 
1,63,00,000, and receivsd as his remune¬ 
ration Rs. 1 V 8S,750. It will be noted that 
in his return of income when claiming 
exemption for this sum, the* assessee 
refers to it as an extraordinary source of 
income. He joes not refer to it as being 
income not arising from business or the 
exercise of his profession, vocation or 
occupation, which was of a casual and 


The Income-Tax Officer, however, did 
not exempt this item from assessment. 
Thereupon an appeal was lodged before 
the Assistant Commissioner of Income- 
Tax who held that this item was rightly 
taxed. Thereupon the assessee applied 
for a reference, and the Commissioner of 
Income Tax has made this reference on 
the question raised with his opinion there¬ 
on. 


It seems strange that in a reference of 
this kind, the Commissioner has not stat« 
ed whatrwas the profession, vocation or 
occupation of the assessee. But it has 
been admitted during the course of the 
argument that the assessee is a cotton 
merchant. 


In 1922 there was a orisis in the cott 
market owing to endeavours made by t 
firm of Umar Sobhani to corner t 
market. He had been compelled to ke 
on making very extensive purchases 
cotton in order to maintain prices, b 
his resources failing it became knm 
to the creditors of tho firm, and t 

market in general, that the firm was r 

in a position to finance further the hu 
purchases which had been made so th 
its failure had become imminent. As 

neoes9aril y result if all 
purchases were thrown upon the mark, 

the firm and its creditors looked out i 


non-recurring nature. However we may 
take it that the question now before us is 
whether the receipts in question can be 
exempted under S. 4 (3) (vii) of the Act, 
which says : “ Any receipts not being 
receipts arising from business or the 
exercise of profession, vocation or occupa¬ 
tion, which are of a casual and non-recur¬ 
ring nature, or are not by way of addition 
to the remuneration of an employee. " 

It has been argued for tho assessee that 
these receipts did not arise from business; 
that business ” cannotes continuity ; 
and that only the receipts arising from a 
business which is carried on continuously 
can be assessed. But the Section refers 
to receipts arising from " business " and 
not to receipts arising from “a business.” 
The definition of” business ” in S. 2 (4) 
is as follows ; Business " includes any 
trade, commerce or manufacture or any 
adventure or concern in the naturo of 
trade, commerce or manufacture, and 
consequently it is not necessary that the 
receipts should arise from a business 
continuously carried on during the year to 
make them liable to assessment. Even if 
they arose from a single adventure in 
business they would be liable to be taxed 
Now it seems dear that the profession 
or occupation of the assessee being that 
of a ootton merchant, any receipts arising 
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from the buying and selling of cotton 
would be considered as arising from trade 
or commerce, and the argument that 
receipts from an extraordinary transaction 
connected with business, such as the one 
in this case, which has only occurred 
owing to exceptional circumstances, and 
which would not be likely to occur again 
for many years, can be placed in the same 
category as receipts entirely disconnected 
with busiuess or the profession or voca¬ 
tion or occupation of the assessee which 
might be considered of a casual and non¬ 
recurring nature, cannot be accepted. 

We are clearly of opinion, therefore, 
that the remuneration earned .by the 
assessee owing to his having been appoint¬ 
ed under a power of attorney by Umar 
Sobhani to realise the cotton which he had 
purchased, must be considered as receipts 
arising from business, and, therefore, 
to taxation. 

There is no need consequently to con¬ 
sider the argument of the commissioner 
with regard to the meaning of the word 
“business” or the “casual,'' or the English 
authorities which have been cited before 
us. 

The answer to the reference will bo that 
in our opinion the receipts in question are 
not entitled to be exempted from taxation. 

The assessed to pay the costs on the 
Original Side scale. 

Answer accordinqln. 
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Macleod, C. J. and Ooyajee, J. 

Narsingacharya Go palach ? rya S h u r- 
pi'i ^Plaintiff — Appall int. 

v. 

Tulsabai Rambliat Dandavati and 
others —Defendants—Respondents. 

Second Appeal No. 102 of 1921, Decid¬ 
ed on 16th January 1925, from the deci¬ 
sion of the Asst. -J., Dbarwar, in appeal 
No. 108 of 1921. 

Guardians and Wa'ds Act., S. 30 —Salt’ by 
guardian without Court’s permission—Sale is valid 
till set aside by minor. 

Vendee fro n guardian of a minor, under a sale 
for which the guardian had not obtained court's 
per nission obt kins a good title to the property 
till the sale is set aside at the instance of the 
minor. CP- 820, C. 2] 

A. G. Desai —for Appellant. 

H. B. Gumaste —for Respondents. 


Macleod, C. J. —The property in dis* 
pute"in this suit was a shop at Dharwar 
belonging to one Narsappa, who died 
leaving a daughter, the present defendant 
No. 1, then a minor. A guardian was 
appointed of her person and property by 
the District Court in 1904. On April 9, 
1913, the guardian sold the shop in suit 
to the second defendant for Rs. 200, 
without obtaining permission from the 
District Court for the sale. In 1915 one 
Shardabai, who had obtained a decree 
for maintenance against Narsappa got 
the shop attached and sold in execution 
and one Dyavappi purchased it at the 
auction sale. Defendant No. 3 later 
purchased it from Dyavappa. Plaintiff 
purchased the property from the second 
defendant in 1919 and brought the suit 
to recover possession. The trial Court 
decreed the claim. 

The lower appellate Court ha9 dismissed 
the plaintiff’s suit. The learned Judge 
has misconstrued S. 30 of the Guardians 
and Wards Act VI11 of 1890. The sale 
by Righunath in 1913 to the second 
defendant without the permission of the' 
District Court was voidable at the in¬ 
stance of any other person affected there 
by. The only person affected at the time 
of the unauthorised sale was the minor, 
and when she came of age, she would he 
entitled to file a suit to get the unathorised 
sale set aside, and as long as she did not 
do that, and as long as no one obtained a 
better title to the property, the sale 
by the guardian continued to be a vilid 
sale. There was nothing Jeft, therefore, 
at the time of the execution sale of the 
property which the minor had inherited 
from her father, which could be convey¬ 
ed to the auction purchaser. The right 
of the minor to sue to get the unauthoris¬ 
ed sale set aside could neither he attached 
nor sold, and consequently the purchaser 
at the auction sale could not oust the 
purchaser from Raghunath, even although 
the sale was not sanctioned by the 
District Court. That was really the only 
issue in the case, and the issue whether 
the sale was made fer any legal necessity 
or for the benefit of defendant Mo. 1 s 
estate was irrelevant. It would only he 
relevant in a suit by the minor herself. 

The appeal will he allowed and the 
deoree of the trial Court restored with 
costs throughout. 

Appeal allowed , 
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Macleod, C. T. and Ooyajee, J. 
Habib Rowjt— Defendant—Appellant. 


v. 

Standard Aluminium X Hras- iVor.’.s, 
fjimited —Plaintiffs— Respondents. 

0. C. J. Appeal No. 1 IS of 1924, and 
Suit No. 2669 of 1921, Decided on 17th 
March, 1925. 

★ 'if T. mi Lit inn Ak f , An % 11J— Arfv'ic- of 
rompant/ creating Habib'y i r . remnitiivii <"P.? 
,mv>i om /dr/cifHfT— Share- of d.fnulmi* /.••*v ! :, «*' ; 
/’»?/ <1 —Crt'rr 0/ a r i»#i 2 A»r /•» /•«*- 'W'* 

/7i«? /immoi' r*/ uni^iitlcAU ntbcs m ihc Ante of 
forfeiture , 


Where Art. 32 of the Co mpany's articl.s pro¬ 
vided * any member whose shares have been 
forfeited shall, notwithstanding be liable to pay. 
and shall forthwith pay to the company all calls, 
instalments, interest ami expenses owing upon 
or in respect of such shares at the lime of the 
forfeiture together with interest thcreo.i, from 
the time of forfeiture until payment, at nine per 
cent, per aunum, and the directors may enforce 
the payment thereof if they think fit 1 ’, and 
defendant, a share-holder did not pay calls and 
therefore his shares were forfeito! and tin* 
company filed a suit to recover according to 
article 32. 

Held: that there was a special contract whore* 
oy the defendant agreed that in the event cf hi* 
shares beiDg forfeited he wen Id be liable to pay 
to the company all the moneys that wero duo 
by him for allotment, calls and further calls 
made on the shares allotted to him with interest, 
and the cause of action arose when the ccinpanv 
forfeited the shares, and, therefore the suit to 
recover what was due from tho defendant on his 
shares was within fcimo, if filed w.thio 3 years of 
the date of forfeiture. (p. 323, C. 2.] 

B. J. Dcsai —for Appellant. 

Kangdi and Thomis Strangmih —for 
Respondents. 


Macleod, C. J — The plaintiffs were 
jomt-stock company incorporated < 
February 27, 1920, under the provisio 
of the Indian Companies Act VII of 191 
and having their registered office 
Thakurdwar without the Fort. The cai 
tal of the company was rupees twenty fi 
lacs divided into 25,000 ordinary shares 
the value of R 3 . 100 each. On Maroh 
1920, the defendant applied for one hu 
dred shares of tjie said company and du 
paid the application money thereon vi 
Rs. ^OOO Pursuant to the resolution 
that behalf the board of directors of t 
plaintiff company allotted to the defenda 
one hundred shares, and the necessa 

allotment letter duly addressed was du 

posted to the defendant. By a resoluti, 

5? 3 n se . d ° n ™ y , 20 ' 19 20. the hoard 
■directors of the plaintiff company macc 
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first call of ID. per share upon tho 
members of the said company payable on 
or before August 5, 1920. Due notice cf 
the said resolution was given to the defen¬ 
dant, and he was required to pay the 
amount «f the said call on or before 
August 5. 1920, at the office of the com¬ 
pany. The defendant was further inform¬ 
ed that intorest at nine per cent, per 
annum would he charged on the amount 
of the said call from August o, 1920, until 
payment. A further call of IIs. 15 per 
share payable c n or before February 20, 
i92i. was made by a resolution passed on 
January 27, 1921, and due notice was 
given to tho defendant. The defendant 
did not pay the amount due ou the allot¬ 
ment or on the calls made bv the plaintiff 
company. Ace rdingly the directors served 
a notice on the defendant, dated April 15, 
1921, requiring aim to pay the same 
together with interest thereon in accord¬ 
ance with the provisions of tho articles 
of association of the company and 
stating therein that in the event cf 
non-payment of the said allotment and 
call money with iuteresf thereon at nine 
per cent, within twenty days from the 
date of the notice, that is, on or before 
May 5, 1921, the directors would forfeit 
the shares and proceed to recover the 
unpaid amount. Tho defendant failed to 
comply with the requisitions contained in 
tho notice of April 15. 1921, whereupon 
by a resolution passed on August 3, 1921, 
by the hoard of directors the shares held 
hy the defendant were duly forfeited in 
accordance with the provisions of the 
articles of association of the company. 
The plaintiff sought to recover from tho 
defendant the sum of Rs. 5,959-5-0 with 
interost on Rs. 4,694-12-3 at tho rate of 
nine per cent, per annum from Julv 29 
1924, till judgment. 

The defendant admitted the statements 
in the plaint hut submitted that tho suit 
as against him was barred hy the law of 
limitation in respect not only of the 
allotment money’s but also in respect of 
the hrst and sooond culls, inasmuch us 
the same hecame due and payable more 

than three years before the filing of the 
suit. 


ns *ne nearing issues were raised who 
ther the claims in respect of the allotmen 
money, the first call and the second oa’ 
respectively were lmrred by Umitatior 
I he learned Judge held that the plaintiff' 
claim to recover all the three amount 
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was not barred by limitation and passed a 
decree as prayed. 

In appeal it has been argued that that 
decision is wrong, that the suit was in fact 
a suit; for pay ment of the allotment money 
and the calls made by the company on 
the shares, and that as the suit fell under 
Article 112 of the Indian Limitation Act 
the suit was barred. It was also argued 
that although under Article 32 of the 
articles of association the company was 
entitled to enforce payment of the allot¬ 
ment money and the calls in spite of the 
defendant’s shaies having been forfeited, 
the cause of action was the same, and the 
period of limitation for the suit was the 
same as on the original cause of action. 

Article 32 runs as follows :— 

Anj member whose shares have been 
forfeited shall, notwithstanding be liable 
to pay, and shall forthwith pay to the 
company, all calls, instalments, interest 
and expenses owing upon or in respect of 
such shares at the time of the forfeiture 
together with interest thereon, from the 
time of forfeiture until payment, at nine 
per cent, per annum, and the directors 
may enforce the payment thereof if they 
think tit. ’ 

It is admitted that but for the provi¬ 
sions of that article if tho shares o( any 
member are forfeited ho ceases to be a 
member of the company in respect of the 
forfeited shares, and so would no longer 
be liable so pay to the company all 
moneys which, at the date of forfeiture, 
were presently payable by him to the 
company in respect of the shares. It 
follows that if a member s shares are for¬ 
feited -and he ceases to ho a member of 
the company, it is only by virtue of 
Article 32 that he becomes a debtor to tho 
company for the amount of calls, instal¬ 
ments, interest and expenses due at the 
time ot forfeiture, and it can he said that 
on that account a new causo of action 
arises tinder that opecial contract between 
him and the company. Tho question has 
not arisen in any reported case as to 
when the period of limitation begins tc 
run for a suit by a company against a 
late member for money in respect of calls, 
instalments and expenses which were due 
from him at the time his shares were 
forfeited. The learned Judge has relied 
upon tho decision in Stocken Exparte 
(]). In that c ^e by the article* of asso- 

(i) Uses] 3 Ch. 41*2-37 lTJ., Ch. 230=17 
L. T. 551=10 W. R. 322. 


ciation of the company overdue calls were 
to carry interest at twenty-five per cent, 
and, by clause 50, it was provided that 
the forfeiture of a share should involve 
the extinction at the time of the forfei¬ 
ture of all interest in, and all claims and 
demands against, the company in respect 
of the share, and all other rights incident 
to tho share but tha t tho shareholder 
should, notwithstanding he liable, “ to 
pay to the company all calls owing on 
such share at the time of such forfeiture.” 
An action was brought by tho company 
to recover from Stocken the amount duo 
on the shares belonging to him which had 
been forfeited under clause 50. Tho 
company having gone into liquidation 
after forfeiture Stocken successfully resist¬ 
ed being placed on the list of contribu¬ 
tories, but then received a notice in writ¬ 
ing, calling upon him to pay to the official 
liquidator tho amount of the call which 
was due at the time of forfeiture, ' and 
interest thereon, calculated according to 
the articles of association and the notice 
of call issued to the shareholders." The 
question then was whethe? Stocken was 
hound to pay not only the amount due to 
the company but also “ interest there¬ 
on. ” Tho Master of Rolls decided that 
no interest was payable. In appeal Lord 
Cairns, C. J. said (p. 414) : 

I think that the 50Mi clause of the 
articles of association, whether it bo 
called a jenal clause or not, must receive- 
a strict construction, and that tho rights 
of tho parties on one side and the other 
must depend upon its construction...But 
whether that he so or not, the construc¬ 
tion of that clause, as it seems to me, is 
reasonably clear. The first part runs 
thus :—' The forfeiture of any share shall 
involve tho extinction at the time of the 
forfeiture of all inteiest in and all claims 
and demands against the company in 
respect of tho shares and all other rights 
incident to the share.’ Now suppose the 
clause had stopped there, and there had 
been nothing more in the articles. I ap¬ 
prehend that clearly no action could, 
after forfeiture, have boon maintained for 
the recovery of the calls previously dua, 
and that for two reasons. First. I think 
so in consequence of the words used, 
namely, that all rights incident to the 
share are extinguished, which words can¬ 
not. in my opinion, be confined to rights 
against the Company, but must extend to 
all rights incident to the share. In addi- 
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tion to that, I am strongly disposed to 
think that the mere fact of a duly au¬ 
thorised forfeiture of shares without any¬ 
thing in the articles defining the effect of 
forfeiture, would of itself, in the very 
nature of things, 'render any proceedings 
at law for past calls incompetent, because 
such proceedings must, I apprehend, ho on 
the footing that the person sued was a 
shareholder in the company; and if his 
interest in the company had been destroy¬ 
ed, it is by no means clear that the action 
could bo maintained. The following part 
of the 50th clause shows that the con¬ 
struction which I have put upon the lirs-. 
part is the construction put on it by the 
framer of the articles; for he evidently 
thought that if he stopped there any right 
to proceed for calls would be gone, anc he 
therefore introduces a provision which 
seems to me to he in substance and in 
words the creation of a new light." 

Accordingly it was held that no inter¬ 
est was payable, as no demand had been 
made for payment with interest after 
forfeiture on the sum payable under the 
forfeiture clause. It simply gave an in¬ 
dependent right to recover after forfeiture 
the sum due at the date of forfeiture. 
That was the sum which appeared to the 
Court, could he recovered and nothing 
beyond that. 

A reference has also been made to the 
case of Tadics Dress Association v. Pul- 
brook, (2) in which the defendant was 
sued after the company went into liquida¬ 
tion for the unpaid calls due by him, and 
it was held that, “notwithstanding 
the provisions of S. 38 of the Companies 
Act, 1882, sub-Ss. 1, and 3, the action 
was maintainable, inasmuch as the defen¬ 
dant was liable not as a contributory, hut 
as a debtor to the company," 

By analogy a reference may also he 
made to S- 61 °f the Indian Companies 

4 Cfc l ° 1882 ^ whicl1 makes it clear 
that when a company has gone into liqui¬ 
dation every present and past member of 
such company shaH be liable to contribute 

° f th6 COmpany an “™unt 
liaS ? 16 fo f r Parent of the debts and 

hahihtms of the company, and the costs, 

And n / nd e ^ p ® n809 of thQ winding up.” 

And under sub-clause (rf); ”l n the C ase 
of a company United by shares, no coi- 

required from mem- 

_!L^ggggj ng the amount, i f any. unpaid 


on the -hares in respect of which lie is 
liable as a present or past member. So 
that when a company goes into liquida¬ 
tion, although as again?t the members the 
company's right go recover the money due 
on tiie call- may be barred, the members 
of the company are liable to contribute to 
the assets of the company to the extent of 
the amount unpaid on their shares in 
order that the debts and liabilities of the 
company should he paid. It^ seems to me, 
therefore, that by Article 32 of the Arti¬ 
cles of Association, there was a special 
contract whereby the defendant agreed 
that in the event of his shares being for¬ 
feited he would he liable to pay to the 
company all the moneys that were due by 
him for allotment, calls and further calls 
made on the shares allotted to him with 
infceiest, and it was on that contract that 
the plaintiff’s were suing. The cause of 
action then arose on August 3, 1921, when 
the company forfeited the shares, and, 
therefore, the suit to recover what was 
due from the defendant on his shares was 
within time. The appeal, therefore, fails 
and must bo dismissed with costs. 

Coyajee, J. —I concur. The founda¬ 
tion of the suit is the special contract evi¬ 
denced by Article 32 of the plaintiff com¬ 
pany's Articles. On forfeiture of his 
shares, the defendant ceased to be a mem¬ 
ber, and the company coull not there¬ 
after sue him for past calls. But although 
his liability to pay such calls came to an 
end, he incurred, under the terms of 
Article 32, a frosh liability to “forthwith 
pay to the company all calls, instalments, 
interest and expenses owing upon or in 
respect of such shares at the time of the 
forfeiture, together with interest thereon 
{Tom the time of forfeiture until payment.” 
This in my opinion, was a now obligation 
giving the company a fresh cause of ao- 
tion against the defendant; and the 
period of limitation for a suit to enforce 
this new obligation began to run from the 
time the shares were forfeited. I n this 
case, the plaintiff company exercised the 
power of forfeiture on August 3, 1921, and 

,, instituted on July 

31, 1J24, 13 not barred by liagitation. 

Appezl dtsmissed. y 
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Macleod, C. J. and Coyajee, J. 

Mahadev Yitho Patil and others — 
Plaintiffs—Appellants. 

v. 

Ganoo Changoo Patil — Defendant— 
Respondent. 

Second Appeal No. 121 of 1924, De¬ 
cided on 30th January 1925, from the 
decision of the Joint Judge, Tliana, Appeal 
No. 137 of 1922. 

if Contract Act., S. 253 — Partner failing to 
carry O"! duties im/o-cd on him—S <it /< r ai^sohi- 
lion—Partner is not liable for jrnlablc /■■vs. 

One partner is not liable, in a suit for accounts 
upon a dissolution ol partnership, for the proba¬ 
ble loss sustained by the firm owing to the neg¬ 
lect or failure of one partner to carry out the 
duties imposed upon him by the partnership 
agreement to the prejudice of the firm's business. 

[P. 324. C. 1. 2.1 

T. N. Wala calkar —for Appellants. 

P. B. Shiugne—lov Respondent. 

Macleod, C. J.— This was a suit for 
accounts of a partnership entered into 
between the parties to the suit to ply a 
mo chaw a for hire. The macho tea itself 
has been sold, and the dispute now ranges 
about some minor matters in th9 account. 
The trial Court came to a decision on 
those matters. It is contained in what 
is called a preliminary decree at page 11 
of the print. That was not a real preli¬ 
minary decree, as all the questions in dis¬ 
pute were actually decided, and nothing 
remained to he done except to make the 
necessary calculations to give effect to the 
Court's findings. 

The defendant appealed and the Court 
cam9 to a different conclusion on certain 
items of the account, and passed a decree 
accordingly. * 

The plaintiffs have appealed, and the 
first ground on which they roly is that 
the lower appellate Court had no jurisdic¬ 
tion to interfere with the preliminary 
decree in an appeal from the final decree. 
As a matter of fact the decree wa3 not a 
preliminary decree although the Judge 
called it so. Consequently that ground 
of appeal cannot be supported. 

An objection is taken to the lower ap¬ 
pellate Court's disallowing an item of 
Rs. 225 to the plaintiffs on the ground 
that one partner is not liable in a suit for 
accounts upon a dissolution of partnership 
for the probable loss sustained by the firm 
owing to the neglect or failure of one part¬ 
ner to carry out the duties imposed upon 


him by the partnership agreement to the; 
prejudice of the firm’s business. 

It was contended that the defendant 
was negligent in not plying the boat for 
freight. The appellate Judge has con¬ 
sidered that, and has come to the con¬ 
clusion that there was no negligence on 
which an action could be founded and so 
the plaintiffs would not be entitled to re¬ 
cover damages for negligence against their 
partner. 

We have been referred to Lindley on 
Partnership, (9th Edo.), page 472. The 
passage runs :— 

“ Before the Partnership Act, 1S90, was 
passed, if a partner was guilty of a breach 
of his duty to the firm, and loss resulted 
therefrom, such loss fell on him alone. 
As was said by the Court in Bury v. Allen 
(l), ‘ Suppose the case of an act of fraud, 
or culpable negligence, or wilful default 
by a partner during the partnership to the 
damage of its property or interests, in 
breach of his duty to the partnership, 
whether at law compellable or not com¬ 
pellable. he is certainly in equity com¬ 
pellable to compensate or indemnify the 
partnership in this respect." 

But it cannot be said that the defendant 
has been guilty of fraud, culpable negli¬ 
gence, or wilful default. 

Reference was also male to Thomas v. 
Atherton (2). But in that case the mana¬ 
ging partner of a mine carried on the 
workings beyond the boundary. Au 
action was brought by the adjoining owner 
against the managing partner, and the 
proceedings before the arbitrators ended 
in an order against him. In a suit 
brought by the managing partner against 
the other partners for contribution, it was 
nokl that the other partners were not 
liable. 

Thai would he an entirely different 
question from the one now argued before 
us, namely, that the defendant, owing to 
his not having plied tbo boat for freight, 
would be liable to bring into account the 
freight that could have been earned as 
contended for by the plaintiffs. 

We think, therefere, that the decision 
was right and the appeal must be dis¬ 
missed with costs. The cross-objections 

are dismissed with costs. 

Appeal dismissed. 


(Ill 1345] 1 Coll. 589. , • in 

(>) [1878] 10 Ch. D. 185=48 L. J. Cb. 3/0=40 
L. 1. 77. 
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Maclbod, C. J. and Coyajee, J. 

Sioidnrnhii Vilhal D:shpin h -m l a i- 
olher —Defendants Ai'pellantsi 

v. 

Lakshnvvi Raiwichanrlrii Deshpindc —> 
Plaintiff - Respondent-. 

Second Appeal No. 120 of 1924, Decided 
on 29th January, l92o, from the decision 
of tho Dt. Judge, Belagum, in Appeal No. 
120 of 1924. 

timnhay Hereditary Ojlia't Ad C* »»/ 1*741 .Si 
5 —tram Wntandnr i* fiabi* )*iy 
mesne profits if he retai ls posSC>sian ajtcr mort- 
tjeujor's death. 


AN (Macieod, C. J J 


Bombay 32-3 


that the mortgagor was personally liable 
to pay the amount without any hindrance 
in his life-time. The convenant did not 
refer in terms to his heirs and successor^. 
The receipt of rent after 1901 could not 
he deemed to he payment for the purposes 
of S. 20 of the Indian Limitation Act, 
1908, and, therefore, the claim was barred 
by limitation. The question, however, 
whether the mortgagee from a watandar is 
liable to pay the mesne profits after the 
original mortgagor's death for the period 
between the death of the mortgaor and 
tho time when his successor to the watan 
obtains possession, does not seem to have 
been clearly decided in any case to which 
we have been referred. 


Mortgagee from a wataudir is liable So pay the 
mesne profits after tho original mortgagor’s death 
for the period between tbu dtath of the mort¬ 
gagor and the time when his successor to the 
watan obtains possession. 41 /.'•>»;«. .">00 Di<t. ill 
Bom. 555 (P. CM Foil. [P. 325, C. 2) 

A. G. Dcsai —for Appellants. 

D. R. Manerthar—iox Respondent. 

Macleod, C. J.—This action was in¬ 
stituted by the plaintiff to recover mesne 
profits of certain watan land foi three 
years 1918-1920, with interest from Octo¬ 
ber 21, 1918, the date of death of plain¬ 
tiff's father who had mortgaged that watan 
property in 1908. The land was restored 
to the plaintiff by the revenue authorities 
in 1921 od the ground that plaintiff’s 
father was not competent) to alienate 
watan land beyond tho term of hie life. 
The trial Court dismissed the plaintiff s 
suit on the ground that the possession of 
the mortgagee, alter the death of the 
original watandar-mortgagor, was not 
wrongful; and that although under S. 6 of 
the Bombay Hereditary Offices Act, 1874, 
the mortgage itself did not subsist, the 
personal remedy did not cease. 

In appeal the plaintiff's claim 'was 
decreed for two years 1919-1920. The 
District Judge relied upon the decision in 
Rrishnaji Sakharain v. Kashim, (l) 
where it was held that the mortgage of 
the watan property came to bd end on 
the death of the mortgagor, Thereafter 
the possession of the mortgagee became 
that of a trespasser. In that case the 
mortgagee sued to recover the mortgage 
amount with interest relying on a personal 
covenant in the deed. It was held that 
the covenant in the mor tgage only meant 

(1) [1919] 44 Bom. 500=57 L C. 76=32 Bom. 

L. R. 385. 


In Ptuhipa v. Sicamirao (2) it was held 
that an alienation by way of mortgage of 
watan property, or any part of it, execut¬ 
ed when Regulation XVI of 1827 was yet 
in force, had no operation beyond the life 
of the watandar who mortgaged. The 
mortgage was in its inception void agaiust 
the heir of the watandar, and had not be¬ 
come validated against the heir by reasoo 
of the repeal of the section in Regulation 
XVI of 1827, relating to this subject, by 
Bombay Act III of 1874. The Sub¬ 
ordinate Judge passed a decree that the 
plaintiff should recover possession and that 
the investigation of the mesne profits 
should De reserved. That decision was 
eventually confirmed by their lordships of 
the Privy Council. The only question 
argued before their lordships was whether 
the mortgage itself was void, and there 
does not appear to have been any argu¬ 
ment on the question whether the succes¬ 
sor to tho watan could recover the mesne 
profits from the date of the death of the 
mortgagor. It may be taken, however, 
that the order of the Subordinate Judge 
with regard to mesne profits was approved. 
The question whether the successor to the 
watan can bo sued on the personal cove¬ 
nant in the mortgage of his predecessor is 
an entirely different one. The trial Judge 
appears to have been led away by the 
argument which h-s been again renewed 
in this Court that because his father, the 
mortgagor, was liable to he sued on his 
personal covenant, tho plaintiff was also 
liable to be sued, so that he could not 
seek to recover the mesne profits. That 
q uestion is irrelevant t o tho present suit 

(2) [1900] 24 Bom. 556=27 1. A. 86=2 R 0 m- 
L. U. oJS=4 O.W.N. 517 IP. C.) 
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iV^e think that it is clear that the plain- 
tin was entitled to succeed, and conse¬ 
quently the appeal will he dismissed with 
cost'. 

A ppeal dismissed. 
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Maclf.od, C. J. and Crump, J. 

Gnlabrao Yrslncant Thirphnle — Appel¬ 
lant. 

v. 

M <i(i a n G ltd a 1dm i G n jam t h i —Respond - 
ent. 

Second Appeal No. 237 of 1924. Decid¬ 
ed on 5th January, 1925, from the deci¬ 
sion of the Dt. J., Poona, in Appeal No. 
231 of 1922. 

★ (a) Civil P.C. , (190$) S. iS— Decree passed hr • 
fere new Code came into fort c—Section applies . 

S. 4$ of the f’ivil p. C., has retrospective effect, 
and governs ao application for the execution of 
a mortgage decree lassed before the new Code 
came into force. 22 Pom. L. /?. 14*20 I'cL m. 

[P. 320, C. i] 

* (6) Execution of decree — Instalment decree c-'Oses 
to le so, on default. 

Where a decree payable by instalments provid¬ 
ed for full payment on default. 

Held, that such decree ceased to be instalment 
decree on a default taking place. [P. 2J2G, C. 2] 

(r) Civil P. C., S. AS—Instalment decree 'erasing 
to 1* so on default — Court cannot rc*t< re decree to 
original status. 

Court cannot order at the instance of the judg¬ 
ment-creditor that a decree which has ceased to 
be an instalment decree should be restored to Us 
previous status so ns to | revet t time from rui ¬ 
ning against him. 1922 Han. 170 Dis'. 

[P. 320. C. 2] 

K. V . Joshi — for Appellant. 

K. //. Kdhn —for Respondent. 

Macleod, C. J.— In this case a decree 
was passed against the present appellants 
in 1899 in a suit for sale of certain mort¬ 
gaged property. Redemption was allowed 
on payment of Rs. 2,000 by annual instal¬ 
ments of Rs. 50 and it was directed that 
if there was a default in payment of two 
instalments, the plaintiff was entitled to 
take out execution for the whole amount. 
It is admitted that there was default in 
conforming to the terms of the decree so 
far back as 1901. The plaintiff had then 
the right to execute his decree for the 
whole amount, and necessarily time was 
running against the plaintiff from that 
date with regard to that right. It seems 
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that thereafter various attempts were 
made by the plaintiff to recover the decre¬ 
tal amount by Darkhasts, and it is not 
suggested that the present Darkhast was 
liled more than three years after the date 
of the last Darkhast. Accordingly it was 
held by the Subordinate Judge and also 
by the District Judge in appeal that the 
Darkhast was in time. 

It was argued before us that as this 
application for execution was made more 
than twelve years after 1901 it was barred 
under S. 48 (i) {!>) of the Civil Procedure 
Code. Against that view the decision in 
Kaunsilla v. Ishri Singli (l) was relied 
upon. But that decision has been dissent¬ 
ed from by this Court in 6 opaldas v. Tri- 
hhovan (2) where it was held in a consi¬ 
dered judgment that S. 48 of the Civil Pro¬ 
cedure Code has retrosj ective effect, and 
governs an application for the execution 
of a mortgage decree passed before that 
Code came into force. Hence such an ap¬ 
plication if presented twelve years after 
the date of the decree was barred. 

Therefore, the application to execute 
the decree for the whole amount cannot 
he within time, since time began to run 
against the decree-holder iD 1901. He 
cannot be allowed to continue to execute, 
for the instalments as they fall due, as on ; 
default the decree was no longer an instal¬ 
ment decree. 

The respondent relies upon the case of 
Kars imho v. Hal rant (3). In that case the 
judgment-debtor applied for an extension 
of time to pay one of the instalments, and 
this Court held that in cases of default of 
payment of instalment decrees the Court 
in Equity has power to relieve the debtor 
from the consequences of his default. But 
we do not think we can order at the 
instance of the judgment-creditor that a 
decree which has ceased to be an instal¬ 
ment decree should be restored to its. pre¬ 
vious status so as to prevent time from 
running against him. 

We, therefore, think that the appeal 
should be allowed and the Darkhast dis¬ 
missed with costs throughout. 

* Appeal allowed . 


(1) [19101 32 All. 499=G I. C. lS8='i A. L. J. 
420. 

(2) [1920] 45 Bom. 305=59 1. C. 790=22 Bom. 
L.R. 1420. 

(3) 1922 Bom. 170=40 Bo n. 463=23 Bom. L 
R. 1238. 
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Macleod, C. J. and Coyajee, -I. 
Em pcroi —Appellant. 
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of accused Nos. 1 to 3' 


v. 


Kris'; 1<Ippi Kli'iu'hipp i —Accused. 

Criminal Appeal No. 369 of 1924, Deci¬ 
ded on 28th January. 1925, from an order 
of the Asst. S. J. Dharwar. 

★ Pena! Code, S. 29— Letters imprinted on trees 
for didinetiw and identification are 'document’ 

Letters imprinted oA the trees aud iuteuded 
to b* evidence that the trees had been passed by 
the forest Ranger, and so could be removed from 
the place where they were lying in the forest 
are a ‘document’ within the meaning of S. 29. 

£P 329, C 1] 

,S. .8. Patfoir —for the Crown 

V. V. Bhadkamkar and H. B. Gitviisle — 
for Accused. 

Macleod, C. J. —Six persons were 
charged before the Sessions Judge of 
Dharwar with having conspired and 
abetted each other in the felling and 
removal of twenty sandalwood trees from 
a Government reserved forest, and further 
with intending to commit forgery in 
respect of the trees by impressing thereon 
certain marks. Accused No. 4 was charg¬ 
ed with possession of a counterfeit stamp 
for the purpose of impressing those marks. 
All the accused were acquitted. The 
Government have appealed with regard to 
the order of acquittal in favour of accus¬ 
ed Nos. 1 to 4. We think that the 
record shows conclusively that accused 
Nos. 1 to 3 were concerned in the removal 
of sandalwood trees from Coupes Nos. 2 
to 4 of Block No. 15 in the reserved forest 
of Shirgod-, and removing them to the 
adjoining Malki No. 41. We do not 
understand on what material the Assistant 
Sessions Judge came to the conclusion 
that the evidence against those accused 
failed to prove their guilt. Admittedly 
accused Nos. 1 to 3 having cut down the 
trees without permission, we fail to see 
who else would go to remove the logs 
except these accused. On the night of 
September 12, from the noise that was 
heard, Ismail, the Beat Guard, and his 

Lf w ^ h °.y ere lying in ambush to 
catch the thieves, felt sure that logs 

, remo y ed from the reserved 
forest and when the removal was com- 

plefce they came out from their ambush 
and discovered accused Nos. 1 to' 3. The 
Judge says: I cannot believe that part 

of the proseoution story which relates to 


the vouncung up -- - . . 

The story is grotesque in its details' 
verv improbable and the witnesses con¬ 
tradict each other in material particulars. 
There can he no doubt that these three 
persons were caught in the forest 
coupe, from which-the logs were re¬ 
moved, and there can be no justifica¬ 
tion for suggesting that the logs had 
been carried off by some other persons. 
These three accused, however, were only 
poor persons who had been employed by 
others who had purchased the right to 
cut trees from Government. Accused 
No. 5 and 6 who had purchased the trees 
in the Malki No 41, on September 9, 
reported to the Forest Officer that they 
had sold their right to accused No. 4. 
Accused Nos. 1-3 told the Forest Officer 
that they had instructions from accused 
Nos. 5. and 6 to cut down trees and 
remove them and they expected accused 
Nos. 5 and 6 to arrive on the scene short¬ 
ly. Accused Nos. 1 and 2 volunteered ta 
go ind fetch them with the stamp. About 
2 P. M. on September 13, accused No 1 
came back with accused No. 4. The 
Forest party was again lying in ambush. 
Accused No. 1 pointed the logs to accused 
No. 4 saying that they were ready for 
stamping. Accused No. 4 replied that the 
stamp belonged to accused No. 5 who was 
soon coming and he would then stamp the 
logs. Accused No. 4 then, as he was 
walking about, saw Ismail and Ramchan- 
dra (also called Havaldar), and cried out 
their names. The hiding party then 
emerged and caught accused. No. 4. He 
was questioned by the Havaldar, told 
that he must have the stamp, and 
threatened with a search of his person. 
Accused No. 4 then of his own accord 
produced the stamp from a cloth round 
his waist. The Judge has believed that 
accused No. 4 produced the stamp but 
considered that he was not guilty of any 
offence under the Indian Penal Code, We 
are fully satisfied that accused Nos. 5 and 
fi had originally employed acoused Nos. 1 
to 3 to cut down trees from the Govern¬ 
ment portion of the forest, and that the 
lntentmn was to carry the wood into 
Malki No. 41, where accused Nos. 5 and 
6 had got the right to cut. Application 
would then have been made to remove 
these trees, as if they had been out in 
Malki No. 41. 

The only question is wether possession 
of the counterfeit seal, plate or other ins 
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trument tor making an impression, renders 
accused No. 4, liable as having committed 
an offence under S. 473, Indian Penal 
Code, in that he had made or counterfeited 
a sea), plate or other instrument for 
making an impression intending that the 
same should be used for the purpose of 
commiting any forgery, which would he 
punishable under any section of Chapter 
J8 other other than S. 167, or with 
such intent had in his possession any seal, 
plate or other instrument, knowing the 
same to ho counterfeit. It has been con¬ 
tended that as forgery implies the making 
of a false document, a person counterfeit¬ 
ing marks on a tree would not he making 
a false document within the meaning 
8. 464, and this contention found favour 
with the Assistant Sessions -Judge who 
relied upon the decision in Empress v. 
ltiasnt Mi (1). It seems to us that the 
learned Chief Justice for the purposes of 
that particular decision did not consider 
the provisions of S. 29, Indian Penal Code. 
The question here is wether a document 
must necessarily he something which is 
signed, sealed or executed. S. 29 says 
the word ‘document' denotes any matter 
expressed or described upon any sub- 
stance by means of letters, figures or 
marks, or by more than one of these 
means, intented to he usod...a 9 evidence 
of that matter. Explanation 2 says: 
Whatever is expressed by means of 
i letters, figures or marks as explained bv 
mercantile or other usage, shall be 
deemed to be expressed by such letters,' 
figures or marks within the meaning of 
this sec;ion although the same may not he 
actually expressed.” 

Now these letters when imprinted on 
the trees were intended to he evidence 
that the trees had been passed by the 
Ranger, and so could he removed from 
the place where they were lying in the 
forest. The letters, therefore, imprinted 
on the trees would ho a documont within 
the meaning of S. 29 of the Indian Ponal 
Code. 

Then it is suggested that accused No. 4 
could not have had the intention of 
making the imprint intending to use the 
same for the purpose of forgery. Rut on 
the evidence it seems perfectly clear to us 
that when accused No. 4 came where the 
trees were lying with this particular 
counterfeit mark in his possession, he 

(I) [1881] 7 Cal. 83-.' - i. 1„ R. .',7•>. 
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must be taken to havt had the intention 

of using it for the purpose of imprinting 
the trees with false marks. 

It seems to us, therefore, that the order 
of acquittal in respect of accused Nos. 1 
to 4 was wrong. Accused Nos. 1 to 3 
must be convicted under S. 379 and 
accused No. 4 undo) - S. 473, Indian Penal 
Cede. M e do not think that any ex¬ 
emplary punishment is called for against 
accused Nos 1 to 3 They were only 
persons who were employed as labourers 
to cut and remove the wood. We, there¬ 
fore, discharge them under S. 562, Cri¬ 
minal Procedure Jode. The case against 
accused No. 4 is more serious. Wo think 
that a sentence of six months’ rigorous 
imprisonment should he passed on accused 
No. 4. 

Appeal allowed. 
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Macleod, C. J. and Cqyajee, J. 

Basayya Ayappi Saryhnachayat —Pla¬ 
intiff—Appellant. 

v. 

AI la m/a Maharudrayiju Ganacliari— 
Defendant—Respondent. 

Second Appeal No. 101 of 1924, Decided 
cn loth January, 1925, from the decision 
of the Dt. J. Bijapur, in Appeal No. 8 of 
1923. 

C .vil O. 17. Hr. 2 am! 3 —Failure of plaintiff 

to appear at adjourned hearing—Court should 
proceed utuler Jt. 2— Trial Court and not the Ap¬ 
pelate i'ourt ran consider if paxntiff had goo*l 
reason* fur non-aiprarance. 

If a party fails to appear at an adjourned hear¬ 
ing, the proper order for tlie trial Court to pass 
is one under R. 2 and not tinder rule 3 but if 
it proceeds under R. 3 and dismisses the suit on 
merits, it is the trial Court and not the appellate 
Court which can consider if the plaintiff had 
sufficient cause for non-appearance. 'P 32;), C 1J 

Nilkant AImaram --for Appellant. 

II. R. Cumastc —for Respondent. 

Macleod, C.J. —This suit was originally 
’fixed before the trial Court for hearing on 
November 2, 1922. On that date the 
plaintiff’s pleader asked for an adjourn¬ 
ment undertaking to produce his witnesses 
without summonses. The Court granted 
an adjournment till November 30, 1922. 
On November 30, the case was called on 
but the plaintiff was absent. The Court 
instead of making an order under Order 
XVII, rule 2, proceeded under rule 3 to 
decide the suit and rejected the plaintiff’s 
claim with costs. 
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On appeal the District Judge was of 
opinion that that order was wrong, but he 
considered the appeal before him on its 
merits holding that the plaintiff had not 
shown sufficient cause for his non-atten¬ 
dance on November 30. But if the proper 
order hid been made by the trial Judge 
under Order XVII, rule 2, it would be 
the trial Judge who would have to decide 
on the application to restore the suit to 
the board, whether the plaintiff had 
sufficient cause for his non-attendance : so 
we do not think that the decision of the 
District Judge on that question is one 
which was competent. As the initial 
order was wrong, the appellant was en¬ 
titled to be heard on the question of his 
non-appearance by the trial Court. We 
think, therefore, that the suit should be 
restored to the board on the appellant’s 
first paying all costs which have been 
incurred by the 1st defendant up to date. 

These costs should be paid w.thin one 
month after tho proceedings have been 
returned to the trial Court. 

A ppeal allowed. 
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Crump, J. 

Mahome t Esmiil Fazla —In re. 
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V 

ha vacated. The rule was argued before me 
on January 20, 1925, and 1 reserved my 
judgment. 

The nature of the controversy between 
the parties can be gathered from the affida¬ 
vits. The insolvent in his affidavit of 
September, 27. 1921, in support of the 
application for an order under S. 36, sets 
out a number of very serious charges 
against the petitioners. The substance of 
those charges is that they, by coersion, 
fraud, undue influence, and forgery obtain¬ 
ed mortgages of the insolvent's property 
for which no adequate consideration was 
paid. Tho properties in dispute are valued 
at many lakhs of rupees. The petitioners 
in their affidavit of December 16, 1924, 
deny those charges. The insolvent in his 
counter-affidavit of January 19, 1925, 
re-affirms them. In paras 4 and G of that 
affidavit it is stated that the object of the 
proposed examination under S. 3G is to 
obtain on order under clause 5 of S 36 for 
the delivery of the property to the Official 
Assignee thereby avoiding the expense and 
delay of a regular suit. 

I am not concerned at this stage with 
the merits of this dispute. It may, how¬ 
ever, be noted that the Official Assignee at 
one time expressed an intention to file a 
suit. In the circumstances is it proper to 
allow the proposed examination under 
S. 36 ? In my opinion the object in view 


Insolvency Petition No. 143 of 1924, 
Decided on 23rd January/1924. 

Presidency Insolvency Act, S. 3G els. 4 if ■>— 
Clauses do not apply to cases where insolvent alleyes 
fraud practised on him by' moitgayce. 

S. 36 CIs. (4) and (5) were intended to prove a 
summary procedure for ordoring payments of 
debts due and delivery of property where there is 
no dispute. But tho procedure under that sec¬ 
tion Is inappropriate in the case of disputes arisiug 
out of allegations by insolvent that he was com¬ 
pelled to execute mortgages ou his proporty by 
fraud, undue influenco apd suoh other moasurcs. 

. [P 329 C 2,] 

The Official Assignee in person. 

Mulla —for Insolvent. 

Judgment.— -Mahomed Imail Pazla 
was adjudicated insolvent on February 1, 
1924. On September 27, 1924, the Offi¬ 
cial Assignee applied to the Court for an 
order for the examination of five persons 
under S. 36 of the Presidency Towns In¬ 
solvency Aot On December, 16, 1924. 
the three petitioners, being three of these 
Pfsons, obtained a rule nisi calling upon 
the Official Assignee to show cause why 
the order for their examination should not 


is beyond the scope of that section. It 
would not be possible to obtain the relief 
desired without sotting aside the mortga¬ 
ges on the ground suggested. As to the 
scope of S. 36, I agree with tho remarks 
of Chitty, J. in a somewhat similar cuse : 
{In re Lucas (l). If it is correct to say 
as I think it is, that S. 86 (4) and (5) was 
intended to provide a summary procedure 
for ordering payments of debts due and 
delivery of property where there was no 
dispute, (see p. 114), it is obvious that the 
procedure under that section is inappro 
priate in the case of suoh disputes as we 
have here. 

The rule must be made absolute. No 
order as to costs. 

Rule made absolute. 


(1) (1914) 42 Cal. 109. 
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' Pratt, J. 

Ardcshar Coirasji P itcl — Plaintiff, 

v. 

K. I). mid Brothers —Defendants. 

0. C. .T. Suit No. 2211 of 1924, Decided 
on 23rd January, 1925. 

Idl r. P, .-1(7, S. 10 S (■!) — Assignment by lessee — 
Persona! liability continues. 

A lessee dees rot by assignment escape person¬ 
al liability on the covenant of the lease. 1 Doug. 
4G5 and 1 T. P.. 04 Foil. [P. 010, C. P] 

★ 16) T.P.Act, S. 70 —Mortgage of Irascho'il — 
Mortgagee is brnaid to jay ground rent. 

A mortgage by the lessee creases privity of 
estate, and the mortgagee is liable to the lessor 
on all covenants that run with the land includ¬ 
ing the covein n! to pay re at. [P. 830, C. 2] 

(c) T. Act, S. 40— Covenant to pay ground rent 
runs with laud. 

Covenant to pay ground rent and taxes is a 
covenant which runs with the land as it affects 
the land, which is the subject of the demise. 

[P. 331, C. 1] 

T. II. Vakeel — for Plaintiff. 

Kanin —for Defendant. 

Judgment. —Plaintiff is a lessee of a 
plot of land at Kirkee measuring 13.G39 
square yards, under a lease from the 
Secretary of State for the term of thirty- 
three years from April 1, 1918. 

The plaintiff sub-leased to the first de¬ 
fendant a plot out of the slid land measur¬ 
ing 8,704 square yards. The sub-lease 
was dated April 8. 1922, hut the term 
began from September 1, 1921, and was 
for seven years. The rent reserved by tbe 
sub-lease is Rs. 600 per mensem, and the 
sub-lessee covenanted to pay a projection 
of the ground-rent and taxes of the pro¬ 
perty so demised, The ground-rent was 
a proportionate part of the rent reserved 
by the head-lease to the Secretary of 
State. 

On June 1, 1922, defendant No. 1 with 
the consent of the plaintiff assigned by 
way of mortgage his intoresj as sub-lessee 
to the third defendant. 

Plaintiff has been paid rent up to 
January 31, 1923, hut nO ground-rent or 
taxes have been paid ever since the com¬ 
mencement of the term, i.e., from Septem¬ 
ber 1, 1921. 

Plaintiff" sues to recover these arrears 
up to February 29, 1924. 

Defendant No. 1 was adjudicated in¬ 
solvent on January 24, 1924, and defend- 
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ant No. 2 is the Ollicial Assignee. No 
relief is claimed against the Official Assig. 
nee and ho is not li ible and he is not°a 
necessary party for the term was assigned 
prior to the insolvency and did not vest in 
him ; and the liability on which defend- 
dant No. 2 is sued is purely personal and 
contractual. 

There is no question as to the liability 
of defendant No. 1 who has not appeared. 
Fie is the lessee of the plaintiff and is 
liable on his covenant for rent from Feb¬ 
ruary 1. 1923, and for a proportion of the 
ground-rent and taxes from September 1, 
4921. S. 108 (j) of the Transfer of Pro¬ 
perty Act expressly enacts that a lessee 
does not by assignment escape personal 
liability on the covenant of the lease, and 
follows on this point the English law, for 
which see Eaton v. -Tuques (l) and Auriol 
v. Mills (2). 

The arrears of rent are from February 
1. 1923, to February 29, 1921, Rs. 7,800. 
The plaintiff drops his claim for a propor¬ 
tion of the taxes. The proportion of the 
ground-rent from September 1, 1921, till 
February 29, 1924, is the fraction of 
8,704 / 13,639 multiplied by 150 per mouth, 
>.e., Ri. 95 per month for thirteen months. 
For defendant No. 3, the assignoe of the 
lessee, it is contended that his liability is 
limited by S. 76 of the Transfer of Pro¬ 
perty Act as he is a mortgagee. That 
section defines his duty to his mortgagor 
hut has no hearing on his liability to the 
lessor. The Transfer of Property Act de¬ 
fines the right and liabilities of the lessor's 
transferee in S. 109. hut is curiously 
silent as to the assigneo of the lessee. 
But under English law it is clear that an 
absolute assignment by the lessee creates 
privity of estate, and that the assigneo n 
liable to the lessor on all covenants that 
run with the land including the covenant 
to pay rent: Walker v. Reeves (3) and 
Williams v. Bosanqiiet (1). And this law 
has been followed by the Madras High 
Court before and after the Transfer of 
Property Act in Kamila Nayak v. Ranqn 
Ran (5) and Kunhannjan v. Anjclu (6) 
and has been applied by this High Court 
in Timmtppa v. Rama Vcnkanna. (7). 

(1) [r.80] 2 Doug. 455. 

(2) [1700] 4 T. R. 04. 

(3) [17*0] 2 Douc. 4G1. 

(1) [1810] 1 Br. & B. 233=3 Moore 500=21 R. 

R. 535. 

(5) [1SG2] l M. H. C. 24. 

(G) [133.'] 17 Mad. 29G. 

(7) [1307] 21 Bom 311. 
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The mortgage to defendant No. 3 is by 
way of absolute assignment and therefore 
creates privity of estate : see Thelhalan 
v. The Eraljml Rajah, Calicut (8). De¬ 
fendant No. 3 is therefore, liable to pay 
rent from the date of the assignment, i c., 
from June 1, 1922. The covenant to pay 
"round rent and taxes is a covenant which 
runs with the land as it aflects the land, 
which is the subject of the demise. See 
Sfencer’s case ; (9) Dyson v. Forster (lOj 
and Matheicsou v. Ram Kauai Singh Deb 
(11). In South of England Dairies, Limit¬ 
ed v. Bahcr (12) a similar covenant to pay 
rents and taxes was held to he a covenant, 
running with the land. Defendant No. 3 
is, therefore, liable to pay a proportionate 
share of the ground-rent and taxes from 
June 1, 1922. The plaintiff drops his 
claim for the share of taxes, i.e., water 
rent and conservancy, and it is agreed 
that bhfc proportion of the ground-rent is 
Rs. 2,644. 

There will therefore, be a decree for the 
plaintiff against the first defendant for 
the sum of Rs. 95 per month for nine 
months from September 1, 1921, to May 
31, 1922. There will also be a decree 
against defendants Nos. 1 and 3 for rent 
of Rs. 600 per mensem from February 1, 
1923, till February 29, 1924, and for a 
proportion of the ground-rent at the 
agreed figure of Rs. 2,644 with costs and 
interest and interest on judgment at six 
per cent. _ Suit decreed . 

(S) [191'.] 40 Mad. 1111=82 M.L.J. 442—40 I. 
C. $41=21 M.L.T. 401. 

(91 1 Sin. L. Cas. 55. 

(10) [1909] A. C. 98=78 L.J., K.B. 24G=99 L.T. 
942=25 T.L.R. ICG. 

(11) [19091 30 Cal. 675=1 1. C. 626 =9 C. L. J, 
523. 

(12) [190G] 2 Ch. G31. 
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Taraporewala, J. 

Gordhandas Kalyanji Bhat —Plaintiff— 
Decree-holder. 

v. 

Gautamcliand Rupchand —Defendant — 
Judgment-debtor. 

0. 0. J. Suit No. 2407 of 1924, Decided 
on 13th October, 1924. 

★ CiwI 2', C., O. 30, R. 3— Proviso — Partner- 
«/tip dissolved to plaintiff's knowledge—One partner 
not served—Decree passed-Firm w liable uruler 
the decree though the partner not served is not 
bound. 

In the case of a firm which has been dissolved 

H„,, now « e i 80 °Jl th ? plaintiff before tjie in- 
fititution of the suit, the plaiutifi must serve 


each and everv persou whom he wants, to hold 
liable personally in respect of the decree pas¬ 
sed against the firm. If lie does not so serve 
lie cannot execute the decree against the j art - 
ner whom he has not served personally. But the 

right to execute the decree again-t the,firm is 

in no way affected by the proviso. [R ’32, C a] 

■Jinnah — for Decree-holder. 

B. J. Drsai —for Judgment-debtor. 

Judgment.—This is a rule taken out 
by one Gautamchand Rupchand, a partner 
in the defendant firm, calling upon the 
plaintiff to show cause why the decree 
passed in this suit on August 19, 1924, 
should not be sot aside. The rule is 
taken out on the basis that the said de¬ 
cree was obtained e.r parte. 

The defendant firm, according to the 
said Gautamchand Rupchand, consisted 
of two partners, Gautamchand Rupchand 
and Dwarkadas Premji. The plaintiff is 
the tenant of a shop in the Mulji Jetha 
Market. He sub-let a portion of the 
shop to the defendant firm and filed this 
suit to recover from the defendant firm 
the arrears of rent for the said portion 
of the shop. The summons was served 
upon the said Dwarkadas Premji. Ho 
appeared at the hearing and admitted the 
plaintiff’s claim. A decree was thereupon 
passed in favour of the plaintiff. 

In his affidavit in support of the rule 
the said Gautamchand Rupchand alleges 
that the partnership was dissolved iu 
November 1923, and further that the 
plaintiff was aware of the said dissolution 
and with the knowledge of such dissolu¬ 
tion he served the summons on the said 
Dwarkadas Premji, that the said Dwarka¬ 
das Promji in collusion with the plaintiff 
did not inform the said Gautamchand of 
the filing of the suit and allowed the 
decree to bo passed e.r parte : and that 
the said Gautamchand did not como to 
know of the deoree till after the same 
was passed. * 

The question as to whethor the said 
Gautamchand is entitled to have the de¬ 
cree set aside turns upon the faot whether 
there was proper service of the summons 
on the defendant firm. If there was, then 
the decree was not passed cj parte as 
Dwarkadas Premji, an admitted partner 
of the firm, appeared at the hearing and 
admitted the plaintiff s claim. If the 
service of the summons was not proper, 
then the said Gautamohaud would be en¬ 
titled to have the deoree set aside. 
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Mr. Jinnah, who appeared lor the said 
Gautamchand, argued that under Order 
•30, rule 3, in the ca-e ot a partnership, 
which lias been dissolved to the know¬ 
ledge of the plaintiff before the institution 
of the suit, the service of the summons 
must he effected upon all the partners in 
the tirm who are resident within British 
India. Order 30, rule 3, provides for 
the service of the summons in cases where 
suit is filed against a partnership tirm in 
the firm's name. The service may be 
et: ected upon any one or mors of the 
partners, or at the principal place at 
which the partnership business is carried 
on within British India upon any person 
having, at the time of service, the control 
or management of the partnership busi¬ 
ness there ; and it is provided that such 
service should be deemed good service 
upon the tirm so sued, whether all or any 
of the partners are within or without 
British India. Then, there is a proviso 
that in the case of a partnership which 
has been dissolved to the knowledge of 
the plaintiff before the institution of the 
suit, the summons shall be served upon 
every person within British India whom 
it is sought to be made liable. The said 
rule, to my mind, is quite clear and capa¬ 
ble of only one construction, namely, that 
where a suit is, under Order 30, rule 1, 
properly tiled against a partnership tirm 
in the firm's name, service on any one or 
more of the partners or on the manager 
shall he deemed good service upon the 
firm. There is no difference at all as to 
the mode of effecting service whether the 
lirm is going on or has been dissolved at 
that date of the service of the summons. 
If the service is effected as provided by 
rule 3, the suit can he proceeded with 
against the firm and the plaintiff is entitl¬ 
ed to obtain a decree against the firm. In 
the case of partnerships, which are going 
%concerns at the date of the institution of 
the suit, the decree which is obtained 
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liable personally in respect of the decree 
passed against the firm, and if he has not 
done so he cannot execute the decree 
against the partner whom he has not 
served personally. The right to execute 
the decree against the firm is in no way 
affected by the proviso. 

Mr. Jinnah argued that it would mean 
great hardship where a partner in a dis¬ 
solved firm colluded with the plaintiff and 
allowed the decree to be passed against 
the firm in case the tirm had assets which 
would be liable under the decree, as the 
share of the partner, who has not been 
served, in such assets would be liable for 
the payment of the decree and would thus 
be lost to such partner. 

In the present case Gautamchand had 
alleged that ho was the financing partner, 
that Dwarkadas Premji wis only a work¬ 
ing partner, that all the assets of the 
partnership belonged to him, Gautam¬ 
chand, and if the deoree was executed 
against the partnership assets it meant 
that he, Gautamchand, would be the 
sufferer and not Dwarkadas Premji. No 
doubt in cases like the present one, as¬ 
suming that the allegations of the said 
Gautamchand are correct, there would be 
hardship : hut in such a case the partner 
in the position of Gautamchand has a 
remedy by tiling a substantive suit for 
setting aside the decree on the ground of 
fraud and collusion between the plaintiff 
and the partner who accepted service and 
submitted to the decree. If there is no 
such collusion, no doubt the capitalist 
partner would have to hear the whole 
loss : But that is the necessiry conse¬ 
quence of the provisions allowing suits to 
be filed against partners in firm's name 
oven after the dissolution of partnership 
provided that the cause of action accrued 
when the partnership was carried on. 
The cocstruction which Mr. Jinnah asks 
me to put upon Order 30, rule 3, would 
make the provisions of the whole Order 


against the firm is binding on all the nugatory, with regard to a firm which has 
partners iD the firm, whether they have been dissolved to the knowledge of the 
been served individually or not. In the plaintiff. To my mind, if the object of 
case of a lirm, which has been dissolved the legislature was to omit dissolved firms 
to the knowledge of the plaintiff before from the operation of the Order, the rules 
the institution of the suit, an exception is under the Order would have been diffe- 
mado as to the liability of tho partners rently worded. If further the legislature 
in tho lirm under the decree passed intended that in tho case of dissolved 
against a tirm by the proviso to Order 30, firms the service should be different from 
rule 3, and it is this, that in case of such tho service in the case of a firm which is 
■ a firm the r'aintiff must serve each and being carried on at the date of the institu- 
e very person whom he wants to hold tioa of the suit, the legislature could have 
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very well made a clear provision for such 
different service. The fact that there is 
only OD6 provision for service in the case 
of a suit tiled against a partnership firm 
shows that the intention of the legis¬ 
lature was that in the case of such suits 
the service should be in the same way 
whether the partnership was dissolved or 
not dissolved at the date of the institu¬ 
tion of the suit. 

Admittedly here the summons was serv¬ 
ed on Dwarkadas Premji. Therefore, in 
my opinion, there was good service against 
the defendant firm under Order 30, rule 3. 

Then Dwarkadas Premji appeared at 
the hearing, as he was entitled to do, as 
a partner in the defendant firm. The 
decree, therefore, passed in the suit was 
not ex parte. 

That being the case the said Gautam- 
chand is not entitled to tne relief prayed 
for by him under this rule. The rule 
must, therefore, be discharged with costs. 

Rule discharged. 
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Pratt, J. 

Pranlal Tri bhuwandas —Plaintiff. 

v. 

Goculdas Damodar —Defendant. 

0. 0. J. Suit No. 2426 of 1924, Decided 
on 26th February 1925. 

Letters Patent ( Bombay ) Cl. 12— Mortgage pro¬ 
perty outside jurisdiction—Suit t) determine rights 
of competing mortgagees—Court has no jurisdic¬ 
tion. 

High Court has no jurisdiction to grant a de¬ 
claration, as to who out of two competing mort¬ 
gagees is a prior one, when the property mortgag¬ 
ed is situated beyond the jurisdiction of the 
Court (in this case in Cutoh), though the mort¬ 
gage transactions were entered into in Bombay. 
14 Bom. 853 Considered. 20 Bom. 249 Foil. 20 Bom. 
Tj.R. 695 Doubted. [p 334 q 4 ] 

Kanga— for Plaintiff. 

Munshi for Defendant. 

Judgment.— In this suit plaintiff sues 
as mortgagee of certain property in Cutoh 
belonging to the first defendant. The 
mortgage was made in Bombay on No- 

deSs 20 ’ 1923 ’ by dep ° 3it of feitle 

He has joined jn that suit the second 
defendant on the ground that the second 
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defendant falsely alleges that he is now 
in 'posse?sioD as prior mortgagee of the 
properties and denies the plaintiff s right 
to a charge on the said properties. Plaint¬ 
iff accordingly prays not only for a decree 
for the sale of the properties but also fo/ 
a declaration of his charge a3 against the 
second defendant. 

The suit as between the plaintiff and 
the first defendant was decides by a con¬ 
sent decree taken on August 19, 1924, 
whereby a decree for sale was made on 
behalf of the plaintiff, with however this 
reservation as regards the second defend¬ 
ant, that that decree was to be without 
prejudice to the rights of the plaintiff and 
the second defendant, and the suit was 
adjourned in order that the rights of the 
plaintiff and the second defendant should 
be determined. 

The second defendant claime a prior 
charge on the properties by a mortgage of 
May 1923. By a prayer in the original 
written statement he prayed for a decla¬ 
ration of the enforcement of that charge, 
but that written statement was amended 
on November, 11, 1924, and by the 
amendment the second defendant pleaded 
that the Court had no jurisdiction to make 
a declaration of plaintiff* s charge as 
against him and all the other pleas in his 
written statement were subject to that 
objection. The point which has now been 
argued before me is as to whether I have 
jurisdiction in this suit to make a decla¬ 
ration that the mortgage alleged to have 
been created by the fir^t defendant in fav¬ 
our of the plaintiff was not subject to the 
prior charge by the first defendant in 
favour of the second defendant in Mav 
1923. 

Now-in the suit against defendant No. 1 
jurisdiction was assumed following the 
rule in Yeshwantrao Holkar v. Dadabhai 
Oursetji Ashbumer (l) that the provision 
of olause 12 of the Letters Patent as to 

suits for land’ does not override the equi¬ 
table jurisdiction assumed by English 
Courts in'suoh oases. My own view, how¬ 
ever, is that Holkar v. Dadabhai Carsetjee 
Ashbumer (l) is not good law and that 
Holkar v. Dadabhai (l) has been in fact 
overruled by the Privy Counoil in Haren- 
dra Lai Roy Chowdhuri v. Hari Dasi 

(1) [1690] 11 Bom. 359. ' 
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Debt (-2), but as the contrary has been 
held by two other Judges of this Court 
and as Hollar v. Dadabhai(l) has been up- 

a decision of the 
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held and followed m 
Appeal Court in Venkatrao Setkupuky v 
KJiimji Assur Virji (3), subsequent to 
the Privy Council decision, I have to treat 
Holkar v. Dadabhai (l) as being still good 
law. 

The question then remains whether it 
necessarily follows that 1 -have jurisdic¬ 
tion to give plaintiff declaration that he 
peeks as against the second defendant, 1 
think not. Such a declaration is not 
within the equitable jurisdiction that is 
assumed in English Courts in such cases, 
and which was the basis of the decision in 
Holkar v. Dadabhai (l). That eqitahle 
jurisdiction was explained in Norris v. 
Chambres (4) and its limits stated in Dei- 
champs v. Miller (5). That equitable 
jurisdiction has also been very well sum¬ 
marised by Sir Lawrence Jenkins in 
Vaghoji v. Camyi (6). The learned 
Judge there says (p. 2o6) : — 

"An examination of the authorities ap¬ 
pears to me to 'establish the proposition 
that a Court of Equity in England only 
assumed jurisdiction in relation to land 
abroad, where as between the litigants or 
their predecessors some privity or relation 
was established on the ground of contract, 
trust or fraud, hut in no case of which 1 
am aware has the Court of Equity enter¬ 
tained a suit, even if the defendant was 
within the limits of its jurisdiction, where 
tho purpose was to obtain a declaration of 
title to foreign land." 

It seems to me clear that there is no 
such privity between tho plaintiff and 
second defendant and that Vaahoji v. 
Camaji is an express decision of this 
Court that I have no jurisdiction to give 
a declaration that has been asked for. Al¬ 
so in Norris v. Chambres (4) the - Court 
refused to declare a lien on foreign land. 

Then the Advocate General contends 
that the charge which defondant No.2 has, 
was created in Bombay. But that is a 

(2) [1914] 41 Cal. 972=41 LA. 910=1 LAV. 
1050-27 M.L.J. M)=(1914) MAV.N. 402= 
10 M.L.T. 0=18 C.W.N. S17=l9 C.L.T. 
484=10 Bom. L.R. 400=23 I.C. G37 l| 12 
A.L.J, 774 (P, C.) 

(3) [1910] 20 Bom. L.R. 535 =80 I.C. 442. 

(4) [18:51] 29 Beav. 240=30 L.J ; Ch. 285=7 
Jur. (N. S.) 59. 

(5) [190s] l Ch. 856=9s L.T. 564=77 L.J ; Ch. 

110 . 

(G> [1904] 29 Bom. 249=0 Bom. L.R. 953. 


consideration which seems to me irrele¬ 
vant. It would only be material it the 
suit were between the tirst and second 
defendants. 

A reference has also been made to 
Order 24, rule 1, and it is said that plain¬ 
tiff could not have filed this suit without 
making—as require! by that rule—every 
person interested in the mortgage, party 
to the suit. But that rulo is a rule of 
procedure and not a rule that can be in¬ 
voked in order to extend jurisdiction. The 
object of the rule is that the rights'of all 
parties interested in the mortgage should 
he determined in one suit and a multipli¬ 
city of suits avoided. That cannot apply 
where the Court has no jurisdiction to 
adjudicate on the rights. It is true that 
in the case of Sorabji v. 'Rattonji (7), 
whore a foreclosure suit was brought by 
the mortgagee in respect of land outside 
the original Civil jurisdiction of this 
Court, au order was made to join as a 
party the prior mortgagee Jivraj Ludha, 
but it does not appear from the judgment 
in ;hat case that the point of jurisdiction 
was taken or that there was any conllict 
in that case between Jivraj Ludha the 
prior mortgagee and the puisne mortgagee 
who brought the foreclosure suit, or that 
a declaration against Jivraj Ludha was 
sought. 

The Advocate General also refers to a 
dictum in Venkatrao Sethupalhi v. Khim- 
ji Assur Virji (3) stated above by Scott,C. 
J. to the effect that a suit in which a mort¬ 
gagee seeks to have land sold is not a suit 
for land. I find it difficult to understand 
this dictum. An interest in land is a land 
and a suit iD which an interest in land is 
realised must ho a suit for land. 

Again it is contended that if there is 
jurisdiction as in Holkar v. Dadabhai (1) 
against the first defendant, it stands to 
reason that there must lie jurisdiction 
against the second defondant who derives 
his interest from him. But a mortgage 
not in the English form does not even 
create privity of estate [see Thelhalan v. 
The Eralpid Rajah, Calicut (8)] but it is 
not privity of estate that equity is con¬ 
cerned with but privity of contract or 
notice. There can be and is no such pri¬ 
vity between the plaintiff and the second 
defendant. 

-- - --- 

(71 [1898] h Bom. 701. 

(S) [1917]40 Mad. 1111=32 M.L.J. 442=40 
I.C. 341=21 M.L.T. 401. 
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It is true that the effect of my decision 
will lead to an anomaly, for whereas ac¬ 
cording to Holkar v. Dadabliai (l) each 
of the mortgagees may file a suit against 
the mortgagor and have their rights as 
between each of them and the mortgagor 
determined in a suit in fchi s Court, while 
the respective interests of the mortgagees 
inter sc cannot be so determined. Tins, 
however, is the necessary effect of the 
judgment in Holkar v. Dadabhai (l) and 
until that judgment is reversed by the de¬ 
cision of a Full Bench, that anomaly must 
persist. 

I, therefore, decide the issue -No. 1 in 
the negative. 

The suit is accordingly dismissed with 
costs as against the second defendant. 

Suit dismissed. 
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Taraporewala, J. 

• 

Bahadurmal Gurmitklirai Nemani — 
Plaintiff, , 

v. 

Mohanlal Sure hand and others —Defen¬ 
dants. 

0. C. J. Suit No. 3061 of 1924, Decided 
on 19th December 1924. 
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in the west wall on the second and third 
floors of the plaintiff's building as they 
exist at present. The said right to open 
the shutters at wilt* and to maintain the 
said weather-frames on the windows is 
based on the ground that the said win¬ 
dows have been so opened and the said 
weather-frames have been in existence for 
more than twelve years and that the 
plaintiff is entitled to the said rights not 
by way of easement but by way of ad¬ 
verse possession of the column of air on 
the defendants’ property, in which the 
said shutters open and on which the said 
weather-frames project. 

• The defendants have contended that 
the right to open the shutters of the win¬ 
dows as well as the right to maintain the 
weather-frames on the windows are in the 
nature of an easement and they can be 
acquired only, under the Indian Easements 
Act, by enjoyment for twenty years prior 
to the date of the 9uit. It is conceded by 
the plaintiff that if the said rights can 
only be acquired by way of easement, he 
has not done so, and must fail. 

The question as to the nature ot the 
right acquired by the owner of one tene¬ 
ment having a part of his tenement pro¬ 
jecting over his neighbour’s tenement va9 
considered in Mohanlal Jcchand v. Amrat- 
lal Bechardas (1). In that case the pro¬ 
jecting part was the roof of the defen- 


★ ★ Adverse Possession—Riy’U to ni>in slu 
lers and maintain weather frames is aequira'/le 
adverse possession. 

Where the plaintiff had opened his shutte 
and maintained his weather-frames projeotii 
for more than twelve years on the defendant 
soil. ‘ [[> 33a C 

Held : that he acquired a right thereto by a 
verso possession, and was eutitled to an injun 
tion against the defendants restraining the 
from building, so as t> interfere with tho right 
the plaintiff to open the shntters on the defei 
daut’s land or to interfere with the said weathe 
frames.- 3 Dm. 174 ; 28 Dom. 428 Foil. 

[P 33G 0 

■ Kanya and Mulla— for Plaintiff. 

Bahadurji—ior Defendant. 

Judgment: —In this base the plainti 
abandoned at the hearing his claim t ha 
certain, windows in the weft wall of hi 
building were anoient windows and tha 
he was entitled to an easement of ligh 

« r /^ OU *l h ths 8aid Endows. He ha 

onnnflf h K aUe 8 0d *Ight t 

cjpen the shutters of the said windows oi 
Mle defendinfcs property, and, further, fc 
maintain weather-frames on the window 


dant’s house. The said roof had project¬ 
ed for more than thirty years. There¬ 
fore, in eithor view of the case whether 
it was treated as an easement cr as pos¬ 
session of the space occupied by the pro¬ 
jecting roof, the defendant was entitled 
to succeed. Mr. Justice West, however, 
expressed his opinion, that the view that 
the enjoyment by the defendant of the 
right to project his roof wa9 in the nature 
of possession by him of tho space occu¬ 
pied by the projecting roof, commended 
itself to the Court. 

The question again came before this 
Court in Ranchod Shnnji v. Alxlulabhai 
Mithabhai (2). There the question was 
whether the plaintiff's beams whioh were 
over-hanging the defendant’s soil gave the 
plaintiff a right to the oelumn of air 
above the said beams. .Jenkins, 0. J., who 
gave the judgment of the Court, held that 
the defendant being the owner of the soil 
was entitled prima facie to all above it, 
that the diminution in his rights by rea- 

ll) 11878] 3 Bom. 174. 7”^-- 

(2J [1904] 28 Bom. 428=0 Bom. L. R. 856. 
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son of the beams did not extend beyond 
the protrusion of the beams themsel¬ 
ves, that is to say, so far as the beams 
protruded on the defendant's soil, the 
plaintiff was entitled by possession So the 
column of air on which the beams rested. 
He relied upon the judgments in Corbett 
v. Hill (3) and Harris v. l)c Pinna (4). 
Those cases clearly lay down that where 
any part of the house of one owner pro¬ 
jects over the soil of the teighbouring 
owner the right acquired by the first own¬ 
er is in the nature of possession of nhe 
column of air occupied by the said pro¬ 
jection and that the said right is in the 
nature of the dimunition of the freehold 
of the neighbouring owner and not merely 
in the nature of an easement. 

It was contended before me by Mr. Ba- 
hadurji on behalf of the defendants that 
in view of the definition of “ easement " 
in the Indian Easements Act those cases 
do not apply to India. The " easement " 
is defined by S. 4 as follows :— 

An easement is a right which the 
owner or occupier of certain laud posses¬ 
ses as such for the beneficial enjoyment 
of that land, to do and continue to do 
something, or to prevent and continue to 
prevent something being done, in or upon, 
or in resect of certain other land not his 
own.” 

Mr. Bahadurji has argued that the 
opening of the windows and the mainte¬ 
nance of the weather-frames being for the 
benefit of the dominant tenant, the right3 
acquired in respect thereof come within 
the definition of " easement.'' In my 
opinion, the fallacy in the argument is 
this that whatever is for the benefit of the 
dominant tenant must bo an easement 
and cannot be anything else. The enjoy¬ 
ment of the freehold is also for the bene¬ 
fit of the dominant owner. The right of 
easement is something less than the right 
of freehold and that something can ho 
acquired for the benefit of the freehold 
under certain circumstances as laid down 
in the Indian Easements Act, but that 
does not mean that whatever is for the 
benefit of the dominant owner must neces¬ 
sarily be an easement and nothing else. 

Mr. Bahadurji has relied upon two 
latter judgments of this Court in sup¬ 
port of his contention, namely, Clihotalal 

(a) [IK70] 9 Eq. 671=39 L. J. ; Ch. 517=22 
Tj. T. :!«9. 

< 1) [1KS6] SW Gb. D. 238=59 L. J. ; Ch. 314 = 
51 L. T. 58=50 j. P. 30-. 


Hint cli a ml v, Manila! Gayalbhai (5) and 
Mnlia Uhaua v. Sundar Dana (6). The 
question in those cases was a claim to 
maintain eaves projecting on the defend¬ 
ant's soil for the purpose of discharge of 
water on the defendant's land. Now the 
right to discharge water over the defen¬ 
dant's land clearly can never be in the 
nature of possession of freehold. It must 
necessarily he in the nature of an ease¬ 
ment. The cases, therefore, are not 
directly in point so far as the claim to 
maintain a projection over the defendant's 
soil, which may bo in the nature of pos¬ 
session, is concerned. 

The learned Chief Justice has tried to 
distinguish the deiisions in Corbett v. Hill 
(3) and Ranchhod Shainji v. Abdullabhai 
Mithabhai (2). He concedes that the 
projection in Corbett v. Hill was reserved 
from the freehold by the transferor, which 
means that a projection on the neighbour’s 
soil might he in the nature of a freehold : 
if it could not he, then, it could not he 
reserved even by the transferor. If such 
a part of the freehold could he reserved 
by the transferor by allowing a projection 
on his own soil, there is no reason why 
the neighbouring owner should not be 
entitled to acquire a right to such projec¬ 
tion by adverse jrossession by encroaching 
upon the freehold of his neighbour to the 
extent of the projection. 

Mr. Bahadurji had to contend that 
possession could only lie of the soil and 
everything above and everything below it, 
and that there could not he possession of 
a column of air over-hanging the soil, 
because once it is conceded that you can 
have freehold in a projection over-hang¬ 
ing on the defendant's soil, and occupying 
a cortain*coluran of air above that soil, a 
neighbouring owner would Ire entitled by 
adverse possession to claim such a right in 
freehold. What was considered in Corbett 
v. Hill (.3) war whether the projection 
carried with it the right not only to tho 
column of air occupied by the projection 
hut the air above and the air below it to 
the soil, and the Court held that the 
possession was only of the column of air 
occupied by the projection and that the 
column of air above and below bolonged , 
to the neighbouring owner who was the 
owner of tho soil. 

(5) [1913] 37 Bom. 491=201.0. 246=15 Bom. 

T . R. 551. 

(f.l [1913] 38 Bom. 1 -2! I. C. >'52=15 Bora. 

I . R. -S70. 
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The same principle is laid down in 
Harris v. De Pinna (4). In that case 
also the projection was treated as part of 
the free-hold and the claim to the air 
above the projection which was in dispute 
was considered to be in the nature of an 
easement. There was no question in that 
case of the plaintiff being entitled to 
maintain his projection which had been 
there for twelve years 

The point was also considered in 
Ralhinavelu Mudaliar v. Kolandavelu 
Pillai (7). The Madras High Court fol¬ 
lowed the decision in Mohanlal Jechand v. 
Amratlal Bechardas (J), and held that the 
cornice over-haDging a neighbour’s land 
could not be removed, if it had been in 
existence for more than twelve years. 
There also it was held that such projec¬ 
tion was in the nature of possession and 
not an easement. 

A later English case, Laybourn v. 
Gridiey, (8) was also cited to me where 
Corbett v. Hill was followed by the 
learned Judge. 


The last case cited before me was a 
judgment of this High Court in Kashibai 
Ealiddas Patel v. Vallavbhai Wagjibhai 
Patel (9). There also the right in ques¬ 
tion was the right of the discharge of 
water from the eaves of the defendant on 
to the plaintiff's land. In that case, the 
real point considered was the right which 
was claimed, namely, to discharge rain 
water from the projecting eaves. There 
the learned appellate Judge, from whose 
judgment the appeal was preferred to this 
Court, held that the plaintiff had lost his 
title to the land up to the line of the 
defendant’s projection. Mncleod, C. J. 
rightly criticised that decision as very 
startling and obviously wrong. No doubt 
even where the projection exists over a 
neighbour’s property for more than twelve 
years, the person owning the projection 
cannot claim anything more than the right 
to possession of the column of air which 
the projection occupies. 

The point which is before me was not 
before this Court in any of these three 
subsequent cases, but in my opinion, it 

i ? 9ue in the first two cases 
of JfoAonlal Jechand v. Amratlal Bechar - 
das W and Ranokod Sham ji v. Abdula - 

III 511=16 M. L. jTwI 

W R? 4?4 68=61 L< J " Ch. 352=40 

^ 805? B ° m ‘ 88=46 Bom - 827=24 Bo n. L. B, 
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bhai Mithabhai (2). I entirely agree with 
the views in those judgments. I hold that 
the plaintiff having opened his shutters 
and maintained his weather-frames pro¬ 
jecting for more than twelve years on the 
defendants’ soil, he has acquired a right 
thereto by adverse possession, and he is 
entitled to an injunction' against the 
defendants restraining them from building 
so as to interfere with the right of the 
plaintiff to open the shutters on the defen¬ 
dant’s land or to interfere with the said 
weather-frames. 

There will, therefore, be a decree in 
favour of the plaintiff for an injunction 
restraining the defendants from building 
so as to interfere with the weather- 
frames and the column of air on 
which the plaintiff's shutters open. 
Plaintiff to pay all the defendants’ 
costs occasioned by the plaintiff’s claim as 
regards easement of light and air, and the 
defendants to pay the plaintiff's costs of 
the issues raised in the suit. 

Suit decreed. 
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Taraporewala, J. 
John Robert Ball —Plaintiff. 


Charles William Ball —Defendant. 

0. C. J. Suit No. 3988 of 1924, Decided 
on 3rd February, 1925. 

★ Will—Construction — Priority of legacies— 
Statement that a particular legacy should be given 
first and then another—Intention to give i>riorily 
cannot necessarily be presumed. 

Tho intention of the testator to give priority 
to a particular general legatee cannot b> gathered 
from a mere use of the weds that a particular 
legacy is to bo given immediately or that a par¬ 
ticular legacy is to be given first and another 
legacy in the second place, nud after the pay¬ 
ment of these leg-cios a third legaoy is to be 
given. (1912) 2 Ch. 241 followed. The notion 
that his assets would provo insufficient to pav 

off all legacies should uot be attributed to the 
testator. [p 339 c j 

Patidid — for Plaintiff. 

Judgment —Jn this oase the estate 
, the deceased testator is not sufficient 
to pay all the legacies directed to be given 

2f. '£? • Wl1 and the Questions raised in 
this Originating Summons are as to whe- 

ther the legaoj of Be. 15,000 under clause 

Ball £ uT ° f M F 9 - M «y Josephine 
Ball should have pnonty over the 
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cies in favour of the grand-children and 
great grand-childreD under clause 2 {b), 
and further whether the legacies under 
clause 2 (c) should rank pan passu with 
the legacies under clause 2 (a) or should 
also be paid after the legacy under cl. 2 (a) 
has been fully satisfied. 

It has been argued on behalf of the 
plaintiff that because in clause 2 (b) the 
the words u=ed are " subject to the afore 
said,'' the legacy under clause 2 ( b ) can 
take effect only after the legacy under 
clause 2 {a) has aeen fully satisfied and 
that there being no such words in clause 
2 (c), the legacy under clause 2 (c) should 
rank with the legacy under clause 2 (a) 
and that unless and until they are satisfied 
the legacy under clause 2 (b) cannot take 
effect. 

The other view of the matter is that all 
the legacies under clauses 2 (a), (b) and 
(c) should proportionately abate in view 
of the insufficiency of the estate. 

Mr. Pandia cited to me the observations 
of Williams on Executors at p. 109G and 
the case of Lewin v. Lewin, (1) in support 
of the proposition that the words in this 
will clearly indicated an intention of the 
testator to give the legacies under 
clauses 2 (a) and (c) priority over the 
legacy under clause 2 (/>). The observa¬ 
tions at p. 1096 are elaborated at pp 1097 
aid 1098, and there are subsequent cases 
on the point which show how the inten¬ 
tion of the testator is to be gathered from 
the will. In Levin v. Lewin (l) the priority 
wa3 given to one general legitee on the 
ground that the legacy was in favour of 
the wife and children and on the words of 
the will the testator could not have in¬ 
tended that the legacy in favour of the 
wife and children should ibate along with 
the legacies in favour of other legatees. 

In my opinion, that case has no bearing 
on the construction of the will in this 
case. But the cases which have a hear¬ 
ing and which, to my mind, cover the 
point raised in this case, are Blower v. 
Morret (2); In re Schweders Estate: 
Oppenheim v. Schweder (3) and In re 
Harris: Harris v. Harris (4) These 
cases clearly show that the intention of 
the testator to give priority to \ particular 
general legate e cannot be gathered fro m a 

(1) [1752] 2 Ves, Sen 415. 

(2) [1752] 2 Ves. Sen. 420. 

(3) [1891] 3 Ch. 44=60 L. J; Ch. 656=65 L. T. 

04=39 W. R. 588. 

(4) [1912] 2 Ch. 241=81 L. J; Ch. 5i2=106 L. 

T. 755. 
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mere use of the words that a 'particular 
legacy is to be given immediately or that 
a particular legacy is to he given first and 
another legacy in the second place, 
after the payment of these legacies a 
third legacy is to be given. 

The question is elaborately discussed by 
Mr. Justice Warrington in In re Harris 
and there he cites with approval a passage 
in the judgment of Knight Bruce, V. C. in 
Thwaites v. Foreman, (b) which is as 
follows:— 

Primn facie, all bequests stand on an 
equal footing, and it lies upon those who 
assert the contrary, to prove it. It is cot 
sufficient that the words of the will 
should leave the question in doubt. They 
must positively and clearly establish, that 
it was the inten;ion of the testator that 
the bequests should not stand upon an 
equal footing. Kow, in considering whe¬ 
ther such was the intention of this testa¬ 
tor, we must recollect that words that are 
merely introductory cannot, generally, by 
themselves he .held to direct any order of 
payment: we should also hear in mind an 
opposite observation of Sir John Leach, [I 
think contained in Becston v. Booth (6)], 
that, unless the testator tells you himsefl, 
that he believes his assets to be insufficient, 
you must attribute to him the notion that 
he has assets sufficient to satisfy all the 
bequests that he makes: and, if you 
attribute that no:ion to nim, you cannot 
well infer that he intended to make pro¬ 
vision for an order of payment applicable 
only to the case of the assets being in¬ 
sufficient." 

Mr. Justice Warrington on these obser¬ 
vations goes on to hold in In re Harris 
that although the testator in that case 
hsd used the words that certain legacy 
should be paid in the first place and an¬ 
other legacy in the next place, and that 
afterwards or after payment of the earlier 
legacies, certain further legacies should be 
paid, those words were not capable of the 
construction that the testator thought 
that'his estate would be insufficient and 
in that case certain legacy, which was 
asked to be paid first, should have p iority 
over subsequent legacies. 

The words in this will, to my mind, are 
in no way stronger than the words in 
In re Harris. If anything, they are 
weaker. The words "subject to the 
aforesaid" do not indicate the intention of 
(51 [1844] 1 Coll. C. C. 409=10 Jur. 483. 

(G) [1819] 4 Ma<ld. 161=20 R. 11. 287. 
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the testator that the legacy in favour of 
Mrs. Mary Josephine Ball should he paid 
first. The legacy under clause 2 ( b ) is in 
favour of grand-children and great-grand¬ 
children. It is inconceivable that the 
testator should have intended that his 
companion and friend Mrs. Mary Josep¬ 
hine Ball and her sons should get the 
leg-cy in the first place and only after 
they had been paid, the legacies in favour 
of his own kith and kin—his own grand 
and great grand-children—should be paid. 
It is further clear from the will that there 
was no such intention on the part of the 
testator as shown by sub-clause ( e ) of 
clause 2, where the testator specifically 
mentions that after satisfaction of the 
above legacies if anything remains as 
residuary estate, the same should be divid¬ 
ed equally among his grand-children and 
great-grand-children It clearly indicates 
that the testator considered, that the 
estate would be sufficient to pay the slid 
legacies and that there might be a surplus 
and therefore he tried to provide for the 
disposition of such surplus. 

The first question is not correotly put. 
The legacies other thaD the legacies in 
favour of Mrs. Mary Josephine Ball are 
legacies given by clause 2, sub-clause ( b ) 
and sub-clause (e). 

I, therefore, answer the questions as 
follows:— 

Q, 1. Whether the legacy of Rs. 15,000 
in favour of Mrs. Mary Josephine Ball 
given by clause 2, Sub-clause (a), of the 
said will has priority over the other 
legacies given by clause 2, Sub-clause (a), 
clauses 1, 2, 3, and 4 of the said will ? 

A. In the negative. 

Q. 2. Whether the said legacy of Rs. 
15,000 in favour of Mrs. Mar^ Josephine 
Ball is liable to rank pan passu with the 
said abovementioned legacies and to abate 
proportionately with them having regard 
to the estate ? 

A. In the affirmative, 

Q. 8. Whether the said legacy of Rs. 

15,000 in favour of Mrs. Mary Josephine 

Ball has priority over the legacies given 

by clause 2, Sub-olause (c), of the said 
will? 

A. In the negative. 

y hether the said legacy of Rs. 
15 00° m favour of Mrs. Mary Josephine 
Ball is liable to rank pari passu with the 
said abovementioned legaoies and to abate 
proportionately with these having regard 
to the estate? • 
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A. In the affirmative. 

Costs to come out of the estate. 

Order accordingly. 


* 1925 BOMBAY 339 

MACLEOD. C. J. AND CRUMP, J. 

Indur.ii Bhaurai Desai Plaintiff 
Appellant. 

v. 

Shiiial Nabhubhai —Defendant Res¬ 

pondent. 

Second Appeal No. 29 of 1923, Decided 
on 8th January. 1925, from the decision 
of the Asstt. J., Ahmedabad, in Appeal 
No. 217 of 1919. 

4c I.imi'ation Act, Art. 14>— Mortgage execut¬ 
ed in 1.61— Acknowledgment alleged in l >58— 
Suit to redeem filed in 1916 —Suit is birred. 

In 1916 a suit was filed by plaintiff to redeem 
and recover possession of property said to have 
been mortgaged by a mortgage deed of June 8, 
1761. The plaintiffs relied upon au acknowledg¬ 
ment said t- have been made by the descen¬ 
dants of the mortgagee in 1>58 in order to save 
his right from the bar of limitation. 

Held ; that the acknowledgment, assuming 
there was one in W>s, having been given more 
than sixty years after the date of the mortgage 
did not save limitation and the plaintiff's suit 
was barred under Limitation Act IX of 1871 
which ap- lied to the case. 27 Cal. 1004. Rel. On. 

[P. 340, C. 1] 

G . N. Thakor , with M, E . Mehta —for 
Appellant. 

E. G. Coyajee , with H. V . Divatia <— for 
Respondent. 

Macleod, C. J.- -This action was in¬ 
stituted by the plaintiff to redeem and 
recover possession of property said to 
have been mortgaged by a mortgage deed 
of June 8, 1761. The lower Courts have 
held the mortgage proved, though there 
may be considerable doubts whether the 
original document, of which Exhibit 84 
purported to be a copy, was really a mort¬ 
gage within the terms of S. 58 of the 
Transfer of property Act. However, we 
may assume, for the purposes of this ap¬ 
peal, that the property was mortgaged in 
1761. 

The next question is whether the suit 
is within time. The plaintiff relied upon 
an acknowledgment said to have been 
made by the descandants of the mort¬ 
gagee in 1858. Assuming again that there 
was suoh an acknowledgment, which I 
am not prepared to aocopt without 
doubts, would that be an acknowledgment 
sufficient to save tho time bar? It is 
conceded that the Indian Limitation Aot 
IX of 1871 applied to this mortgage, and 


Indurai V. SmVLAL (Macleod, C. T.) 
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consequently a suit to redeem would have 
to be brought within two years of the 
Indian Limitation Act coming into force, 
as the mortgage had been executed more 
than sixty years before that date, and if 
a suit was brought thereafter the plain¬ 
tiff would have to rely on an acknowledg¬ 
ment of his title to redeem, given in 
writing and signed by the mortgagee or 
some one claiming under him within 
sixty years of suit. But the acknowledg¬ 
ment, assuming there was one in 1858, 
having been given more than sixty years 
after the date of the mortgage, will not 
avail the plaintiff, as it seems, in spite of 
the ingenious argument of the appellant's 
counsel, that it comes within the deci- 
of the Privy Council in Fatimatul- 
Begum v.Sundar Das. (]). In that 
case the mortgage was dated October 17, 
1788. The suit would have been barred 
in the absence of any acknowledgment 
made within sixty years from the date of 
the mortgage on October 17, 1848. by the 
effect of Act XIV of 1859, S. 1, clause 
15, which barred the suit after January 
1. 1862. Act IX of 1871, by S. 29, pro¬ 
vided that at the expiration of the period 
granted to any person for instituting a 
suit for the possession of land his right 
to luch land should be extinguished. 
Their lordships dealing with the conten¬ 
tion that there had been a written 
acknowledgement prior to October 

17.1848, held that it had not been prov¬ 
ed. with the result that as from October 

17.1848, the right of the mortgagors to 
sue was barred by force of the Act of 
1859 and their right to the land was 
extinguished by force of the Act of 1871. 

In this case, therefore, not only was 
the right to sue barred by the force of 
the Act of 1871, the first Act of limita¬ 
tion applicable to the case, but the mort¬ 
gagor’s right to the land was also extin¬ 
guished, for it is impossible to distinguish 
the case I have cited on the question of 
principle from the case before us. There 
are many other grounds on which the 
plaintiff s suit could be dismissed, but it 
is sufficient for our purpose to bold that 
the suit for redemption is barred. 

I should like before concluding this 
judgment to make special reference to the 
really admirable judgment of the Sub¬ 
ordinate Judge in the trial Court. The 
appeal is dismissed with costs. 

d7 [iflco] U7 Oil. 1004=7! I 1. A. 103—4 C.\V~N 
566=7 F.« r. 716 (P. C.) 
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Crump J.— I agree that this suit is 
barred by limitation. The land is situat¬ 
ed in the Panch Mahals District, which 
up to 1851 was not part of British India. 
At the time of the cessbn of that District 
to the British Government, the Act 
governing limitation was Act XIV of 1859, 
but that Act had no application to non¬ 
regulation or scheduled districts unless 
specially extended, and it is not disputed 
fc hat before the enactment of Act IX of 
1871 there was no statute providing a 
period of limitations or suits in the Panch 
Mahals District. The position, therefore, 
was that prior to the enactment of 1871 
there was no limitation to a suit of this 
nature. But assuming that before the 
Act of 1871 came into force any person 
was subject to the provisiors of that Act, 
such a person had the option of filing the 
suit before April 1, 1873, But if he did 
not do so, then the period of limitation 
will be that provided in the Schedule to 
the Act of 1871. 

The question which we have to deter¬ 
mine is whether any such 6uit, as I have 
indicated, not having been filed, a suit of 
the nature now before us would be barred 
under the Act of 1871. For that purpose 
reference must be made to Art. 148 of the 
second schedule. The period allowed by 
Art. 148 is sixty years, and in the third 
column it is said that the time will be 
extended where an acknowledgment of 
the title of the mortgagor or of his 
right of redemption has been made with¬ 
in the prescribed period. Now assuming 
that we have here such an acknowledg¬ 
ment then the question is whether that 
acknowledgment is within the prescribed 
period. Fqr the purpose of Art. 148, I 
take it that the Indian Limitation Act of 
1871 should be construed as having a 
retrospective operation. Proscribed 
l>eriod" reall\ means a period of sixty 
years from the date cf the mortgage, aDd 
it is conceded that if the document, on 
which reliance is placed, cm be road as 
disclosing an acknowledgment, that ac¬ 
knowledgment was made more than sixty 
years fro n the date of the mortgage. It 
seems to me, therefore, clear that had the 
Aot of 1871 been applicable to a suit filed 
for redemption that suit would have been 
barred, and it ii alsi perfectly clear that 
the right to sue cannot have been revived 
by any subsequent enactment. 

Appeal dismissed. 
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Macleod, C. J. and Grump, J. 

Bhikalal Gitdharlal— Petitioner. 


v. 

Achratlal Lallubhai— Respondent. 

Civil Extraordinary Application No. 51 
of 1923, Decided on 10th December, 1924, 
against the order of the Sub. J.. Nadiad 
in Suib No. 333 of 1920. 

★ (a) Civil P.C. t S. 115— Decree )xiss, d on an 
award—Revision is competent . 

An application can )>e entertained under S. 115 
against a decree passed in terns of an nwaid. 
Cal HIT Expl m Berm. 105 Foil [P, *11,0. i] 

ft (6) Civil P.C., 115— Inter/' re nee i\ discretion¬ 

ary and not <bli(iatory. 

There is no obligation on the High Court to 
interfere on an application made under S. 115, 
even if facts are proved which bring the applica¬ 
tion within the section. It is purely a matter of 
discretion, and uo rules can be laid down how 
that discretion, is to be exercised. Whether the 
court will interfere or not is entirely for the 
Court, which hears the application, to decide on 
the particular circumstances of the case before 
it. [P. 34*.', 0. 1] 

G . N. Thakor, and M. K. Tluikor for 
Petitioner. 

H. C. Coyojee, and H. V. Divatia —for 
Respondent. 


Macleod, C. J. —This is an application 
by the petitioner asking this Court to 
interfere under its powers given hy S. 115 
of the Civil Procedure Code with the order 


made by the First Class Subordinate Judg 
drawing up a decree in terms of the awart 
which was made in pursuance of aD orde 
of the Court, dated June 27, 1922, appoini 
ing the second opponent as arbitrator. 

The first question is whether such a 
application is competent. We do nc 
think that the authorities on the point g 
so far as to decide that no applioatio 
can be entertained under S. 115 against 
decree passed in terms of an award. It i 
true that the head-note in Ghulam Jilati 
y. Muhammad Hussan (l) is to this effec 
but it is not warranted by the terms c 
their lordships’ judgment, as we read it 
At page 60 the judgment says :— 

The award having been duly made au 
not having been corrected or modified, an 
the application to set it aside having bee 
■ refused, the Subordinate Judge had n 
o ption but to pronounce a deoree i 

(1) 2 ? 0»1.187=29 I. A. 51=4 Bom. 

M. L. J. 77=6 OWN 226- 
. 8 Bar. 154 (P. a) w. N. 220 - 


accordance with it. The Subordinate 
Judge does not appear to have exercised 
a jurisdiction Dot vested in him by law, or 
to have failed to exercise the jurisdiction 
so vested, or to have acted in the exeroise 
of his jurisdiction illegally or with 
material irregularity. He appears to have 
followed strictly the course prescribed hy 
the Code. 

Inasmuch as their Lordships hold that 
the application in revision was incompe¬ 
tent. it would be a work of supererogation 
to discuss the various objections raised by 
the appellants in the High Court." 

The inference is clear, that if it had 
appeared that the Subordinate Judge had 
brought himself within the provisions of 
3. 115 the application for revision would 
have been competent. But none of the 
objections in that particular case were 
directed to those ) rovisions. W6 caunot 
agree, iherefore, with the expression of 
opinion of Mr. Mulla in his notes to 
Paras 15 and 16 of the SecoDtl Schedule 
to the Cxle, that no application for revi¬ 
sion should be admitted in the case of an 
award, and we agree with the decision of 
this Court in Mcrali Visram v, Sheriff 
Dewji (2). In this case the petitioner raised 
certain objections to the award of the arbi¬ 
trator, making various allegations against 
the arbitrator, which, it was contended, if 
proved, amounted to misconduct. It is 
true that the Judge, on the application to 
set aside the award, did not deal seriatim 
with all the allegations made by the 
petitioner against the arbitrator. He 
dealt with some of the objections, notably 
with regard to an item of Rj. 13,430, 
which the arbitrator, who hid been a 
party to the partnership suit, had allowed 
himself, and an item of Rs. 14,862 
which the arbitrator had allowed to 
another partner Pranjivan, and conclu¬ 
ded hy saying: “ There is thus no 

misconduct proved and I hold the award 
oannot be set aside and should be filed 
and a decree drawn up in terms of the 
award.” 

It would have been better if the Judge 
had referred to all the objections in the 
petition, stating whether they had been 
relied upon or not when the matter was 
argued before him. 

But we think the proper inference for 
this Court in revision to make is that the 
Judge acted properl y in dealing with the 

12 ) [1911]^83 Bom. 105=12 1.0 697=13 Bom*’ 
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objections, and that though he may not 
have made a reference to every one of 
them in his judgment, the omission points 
rather to the fact that those objections 
were not pressed before him. One of the 
allegations was that the arbitrator acted 
unfairly towards the petitioner in not 
hearing him or his evidence. Mr Coyajee 
has pointed out to us that although a 
summons was issued* to the arbitrator to 
be examined as a witness, yet no attempt 
was made to examine him, but that was 
not the fault of the respondent. 

We think, therefore, that it is more 
probable that the petitioner felt that these 
objections could not be pressed, so that 
there are no grounds on which we should 
exercise our discretion by interfering under 
S. 115. In fact there are some reasons 
for believing that this application was 
simply made for delay. 

It- seems necessary to point out again, 
as lias been done in many other cases, 
that, there is no obligation on the High 
Court to interfere on an application made 
under S. 115, even if facts are proved 
which bring the application within the 
section. It is purely a matter of discre¬ 
tion, and we cannot lay down any rules 
how that discretioi is to he exercised. 
Whether the Court will interfere or not is 
entirely for the Court which hears the 
application to decide on the particular 
circumstances of the case before it. 

We would, therefore, discharge the rule 
with costs. 

Rule discing red. 
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Macleod, C. J. and Coyajee, J. 

Chandulal Suklal Shet and others —De¬ 
fendants—Appellants. 

v. 

Dagdu Mahadu Cliaudhuri and others — 
Plaintiffs— Respondents. 

First Appeal No. 104 of 1923, Decided 
13th January, 1925, from the decision of 

the Suh J., .Jalgaon, Suit No. 15 of 1921. 

★ Civil P. C. % 0. 2, Pi. 3 —Five j>erso)is making 
fire contracts v'ith the same defendant—One suit 
by all five on the contract is not maintainable. 

Where a joint suit was brought against the 
same defendant by five different pe**ons, each of 
whom had contracted to supply a certain number 
of inaunds of cotton to the defendant, to recover 
from him the price thereof, 

Held: the suit is not maintainable and must bo 
wliolly dismissed. [P 342 C Ij 

D. C. Virkar —for Appellants. 

F. B. Virkar —for Respondents. 


Dagdu (Macleod, C. J.) 1925 

Macleod. C. J.— The plaintiffs sued to 
recover Rs. 6,369-13-6 with interest and 
costs being the balance alleged to he due 
on account of 861 maunds and 29V6 seers 
of cotton jointly sold by all the plaintiffs 
to defendant No, 1 on or about March 1, 
1920, at Rs. 12 per mauud. A decree wa 3 
passed in favour of the plaintiffs for 
Rs, 1.609 with one third of their costs. 
It was proved in the trial Court that there 
was not one contract for the sale of 
861 maunds of cotton by the plaintiffs to 
the defendant bu; that each plaintiff con¬ 
tracted to supply a certain number of 
maunds of cotton to the defendant, the 
total amount of the five contracts being 
861 maunds. It was quite impossible, 
therefore, for the plaintiffs to join in one 
suit five different causes of action on five 
different contracts made by five different 
plaintiffs. But they do not seek to do 
that. They seek to base their claim 
against the defendants on a single con¬ 
tract, though it is perfectly clear on the 
evidence that there was not one single 
contract hut five contracts. Consequently 
the suit must inevitably fail. The - pro¬ 
visions of the Civil Procedure Code as re¬ 
gards the misjoinder of parties or the mis¬ 
joinder of cause* of action canDot possibly 
apply to this case. There is neither a 
misjoinder of parties nor a misjoinder of 
causes of action. But it is a case where a 
number of plaintiffs file a suit on a cause 
of action which does not exist. Conse¬ 
quently to allow any one of these plain¬ 
tiffs to change the suit which was brought 
in the name of all into a suit brought by 
one of them would not come within the 
provisions of the Code which provide that 
no suit shall he defeated on a technical 
ground by reason of the misjoinder of 
parties or causes of action. Assuming 
that wo were to accede to the respondents’ 
suggestion that one of them should be al¬ 
lowed to continue the suit as based on 
his own contract, which of the plaintiffs 
is to he allowed to do this ? There can 
be no answer to that question, and conse¬ 
quently the decision of the Court below 
was wrong, the appeal must be allowed 
and the suit dismissed with costs through¬ 
out. 

Appeal allowed. 
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MACLEOD, C. J. AND CRUMP, J. 

Kallappa Ramappa Deyannawar and 
others — Defendants — Appellants. 

v. 

Balwa.nl Daso Bettigeri and others 
Plaintiffs—Respondents. 

Second Appeal No. 133 of 1923, Decided 
on 11th December, 1924 from the decision 
of the Asst. J., Belgauin, in Appeal No. 
181 of 1921. 

T.P.Ad, (IV of 1SS2), S. 41 —Charge create1 by 
decree on property —Owner of such prop'rly is no* 
ostensible owner and.annot pass title to a transferee 
for value without no'icc. 

A charge was created by a decree o*.i the pro¬ 
perty in the possession of the judgment-debtor 
having the effect of reducing his full ownership 
to a limited ownership. 

Held ; he is uot an ostensible owner of that 
property within S. 41 so as to give a title to a 
transferee for value without notice [P. :M3, C. 2] 

H. C. Koyctjec and Nilakanth Atmaraia 
—for Appellants. 

Bahadurji, A. G. Desai and Y. N. 
Nadhimi for K. H. Kelkar —for Respon¬ 
dents. 

Macleod, C. J.— This suit was origi¬ 
nally dismissed on the ground that it was 
not competent according to the provisions 
of S. 47 of the Civil Procedure Code. In 
second appeal to this Court we held 
that that decision was wrong, and sotting 
aside the proceedings of both the lower 
Courts remanded the case to the trial 
Court for decision on certain issues which 
this Court considered were the proper 
questions to be determined between the 
Darbies. It is now suggested that there 
sas another issue which pught to have 
been sent down for trial, namely, whether 
tho plaintiffs 1 objection to the sale adver¬ 
tised by the Mamlatdar should have been 
considered, and whether the fact that the 
objections were not considered was suffi¬ 
cient to invalidate the 'sale. More than 
four years ago this Court passed that order 
and no .v for the first time it has been sug- 
gesfced that that issue ought to have been 
remanded for trial. It is impossible now 
at this stage of the proceedings to oonsider 
that question. All the issues sent down 
by the High Court were found in favour 
Ot the plaintiffs, and consequently a decree 
was passed in their favour. 

" 3k!fL mP °.? an - fc “ Bu ® was fche th ird issue: 

whether the judgment-debtor was the 
ostensible owner of the suit lands with 

' W 9 or implied, of the 
deoree-hoider within the meaning of S, 41 

of the Transfer of Property Aob.” That 
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would depend upon whether the charge 
created by the decree on the property m 
the possession of the judgment-debtor 
reduced his full ownership to a limited 
ownership. If his ownership was so redu¬ 
ced, then he could not he the ostensible^ 
owner so as to give a title to the transferee^ 
for value without notice. ^ In Maina . v. 
Bachchi (l) it was held, ‘‘that.it being 
clear upon the construction of the decree 
that it was the intention of the parties to 
create a charge on the property for the 
pavmont of maintenance within the mean¬ 
ing of S. 100 of tho Transfer of Property 
Act, the charge could be enforced against 
tho bona fide transferees for value without 
notice.” The following passage appears in 
the judgment at p. 059 :— 

“ The Transfer of Property Act recogni¬ 
ses in the clearest manner that immovable 
property can be made security for the pay¬ 
ment of money by way of charge, just as 
it recognises the various kinds of mortga¬ 
ges. It equally recognises the right to 
enforce the mortgage or charge. It would 
appear that the provisions as to registra¬ 
tion contained in the Registration and 
Transfer of Property Acts apply to charges 
(when created by acts of pavties) just as 
much as to mortgages, and if they do so 
apply I can see very little reason for draw¬ 
ing a distinction between mortgages on the 
one hand and charges (within the meaning 
of S. 100) on the other, a ore particularly 
as registration amounts to notice.” 

It follows that there oan be no difference 
between a decree directing that certain 
property should‘be & charge for the plain¬ 
tiff's maintenance as deoreed in the suit, 
and a deoree directing, as in this case, thab 
certain property should be a charge for 
payment of the deoretal amount. 

Consequently the judgment-debtor in 
this case was in no better position than a 
mortgagor who ratlins for himself the 
equity of redemption, so that it would only 
he the equity of redemption that he could 
dispose of. The result must be that the 
plaintiff only got at the sale what was lefb 
to the judgment-debtor, as he took the 
property subject to the oharge created by 
the decree. The appeal must be allowed 
and the suit dismissed with oosts through¬ 
out subject to any previous order thereon. 

The plaintiff to pay oosts of the present 
appellants throughout. 

' Appeal allowed. 


(D ;(t90G] 28 All. GM=(U)0U) A. W, N. 165= 
o A. L. J. 551. ii 
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Taraporewala, J. 

yal Shi vial —Plainti ff. 
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Y. 

Adam Goohn 'homed —Defendant. 

Application in O. S. No. 1162 of 1919 
Uecidea on 12th February 1925. 

* Civil i '- C., O. 2!, ft. 52 — Monas in 

af/^ST * *“* Vah0bl *' 1 j u dgmenMeblor 

Moneys in the hands of the- Official Assignee- 

creditor'' 3 1° th 1 j^gment^ebtors as 

,1 k "!, U ''- Solvont b y way of dividend de- 
r,< b\ the Onicial Assignee, are attachable 
und * r 0. 21, It. 52, Of the Civil. r. C. [P?3414 c 2) 

(il Civil p - C; S. 2 (ID—Offir a Assignee-. 

The Official Assignee is a public officer within 

[P :!44, C. 2] 

The Official Assignee in person. 

Mody for Applicant. 

i % I>oinfc for decision in 

this matter is whether moneys in the 
hands of the Oiiicial Assignee, which are 
payable to the judgment-debtors as ere- 
djtors of the insolvent by way of dividend 
declared by the Oiiicial Assignee, are at¬ 
tachable under 0. 21. R. .52, of the Civil 
Procedure Code. 

I have been told that there have been 
judgments of single Judges of this Court 
disallowing such attachment, following 
the English cases on the point. There is 
no judgment of a Judge of this Court with 
reasons given for the decision on the 
point which might he of some assistance to 
me in deciding this question. The judg¬ 
ments of single Judges, however, are not 
binding on me. 

Now there is no doubt that in England 
it has been held that the moneys in the 
hands of the Official Receiver payable by 
way of dividend to the judgment-debtor as 
creditor of the insolvent are not a debt 
liable to he attached within the meaning 
of 0. 45, R. 1, of the Supreme Court 
Rules. The point was decided in Prout v. 
Gregory, (1) on appeal from the Order of 
a Master discharging a garnishee order 
nisi, referred by a Judge at Chambers to 
the Court. The judgment of Lord Cole¬ 
ridge, C. J. is no doubt based on a broad 
ground, namely, that to make a garnishee 
order in such a case would be to interfere 
with the administration of an estate 
which has to be administered under the 
(I) TIS? v l 24 O.B.D. 281=59 L.J OR 1 lst^- 
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(Bankruptcy Act 

iTrh'ft J 1C - C - ° 2) expressI y dealing 
with the subject-matter, and containing 

express directions as to the manner in 

which the subject-matter is to he dealt 
with. 

The judgment of Mathew, J., however 
is put on the ground that tho amount of 
the dividend so payable to the creiitor of 
the insolvent cannot he treated as a debt 
and that the Oiiicial Receiver is not a 
debtor In support of the opinion he cites 
-he judgment in Dolphin v. Layton (2) 
wnere it' was held that money in the 
hands of the Registrar of a County Co art 
as an Officer of the Court was .not subject 
to the process of attachment or: the ground 
that the moneys were not a debt due by 
thei Registrar. 

nether Lord Coleridge, C. J. was right 
under the English law in laying down the 
broad ground on which he disallowed the 
attachmeitor not, in my opinion, the 
matter is c wered by O, 21. R. 52, of the 
Civii Procedure Code. That rule provides 
lor attachment of property in the custody 
of any Court or public officer. I find that 
there is no similar provision in the Sup¬ 
remo Court Rules, the only provision in 
the Supreme Court Rules being the rules 
under the heading. •• Attachment of 
debts and, as pub by Mr. Justice Mathew 
in Prout v. Gregory, (l) unless the moneys 
sought to he attached are a debt, they 
cannot come under C. 45, R. 1. of tho 
Supreme Court Rules, so as to he liable 
to be attached. The provision in the 
Civil Procedure Code for attachment of 
debts is made by 0. 21, R. 46. Rule 521 
deals with attachment of moneys in tho 
custody of any Court or public officer. A 
public oflicer is defined by S. 2, clause 17, 
sub-clause (//), of the Civil Procedure 
Code, and the Official Assignee is a public 
officer coming within that definition. It 
was so held in Joosub Haji Alii v. iV. IF. 
Kemp. (3) 

There is no doubt that the amount in 
the hands of the Official Assignee which 
is payable by way of dividend to the judg¬ 
ment-debtors in this matter is the amount 
in the hands of a public officer and is 
pas-able by tho public officer to the judg¬ 
ment-debtors. I do not think that by 
making an order on the Official Assignee 
to pay the amount to the decree-holder, 

(2) [18-.0J 4 C.P.D. 130 = 4s L.J., C.P. 426=27 

W.R. 786. 

(3| (1902] 26 Bom. 809=4 Bom. I.R.929, 


CiS8 ■] 24 Q.B.D. 281=59 L..). Q.B. 118= 
6 ! IMS. 696=38 W.R. 204=7 Morrell 1. 
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who is the creditor of the person entitled 
to the dividend, I should be in any way 
interfering with the administration of the 
insolvent's estate. Immediately the cre¬ 
ditor goes to the Official Assignee and asks 
for the moneys ho is entitled to receive 
the same. 

If the Official Assignee does not pay 
the dividend to the creditor, no suit can 
be filed against him, but the Court may, 
or 4 ffie application of the creditor who is 
aggrieved by such refusal, order him to 
pay it, and also to pay out of 'his own 
money interest thereon at such rate as 
may be proscribed for the time that it is 
withheld, and the costs M the application 
as provided by S. 74 of the Presidency 
Towns Insolvency Act. 

By this order I direct the public 
officer to pay the moneys to the decree- 
holder of the creditor instead of to the 
creditors. 

Order accordingly. 
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Macleod, C. J. and Crump, J. 

Ahmed S ulema n Ji wi—Plaintiff—Ap¬ 
pellant. 

v. 

Bander Town Municipality —Defend¬ 
ant— Respondent. 

First Appeal No. 203 of 1922, Decided 
on 10th December 1924, from the deoi- 
cion of the Dt, J., Surat. 

Bombay Dt. Municipal Act , (III of 1901) 
S. 9 fr—Grant of permission amvin'iwj practically 
to refusal—Municipality cannot order . 

The Municipality have no • power on an appli¬ 
cation to build, to pass an order which practi¬ 
cally amounts to a refusal. They would be' en¬ 
titled to direct that the proposod building should 
bo set back to a certain distanco from the stroet 
but thoy would not be entitled to order that ou 
each aide of tho building open spaces should be 
left with the object of preventing the applicant 
from building at all. [p 345 q 2 ] 

The Municipality must acquire the laud iu the 
proper way if they wish to create open spaces. 

[P 846 0 2] 

G. N . Thakor with M . B. Daue—toi 
Appellant. 

S. 5. Patkar —for Respondent. 

Judgment. The plaintiffs are owners 
of a house site at Rander whioh is 13 feet 
py 120 feet. On December 11, 1918, they 
gave notice to the Municipality of their 


intention to build a house on this site 
through their attorney Ismail Hussen 
Jiva. On December 23, at a meeting of the 
Managing Committee of the Municipality 
at which the application was considered 
it was resolved that the Committee were 
unable to interfere with the resolution 
previously passed by the General Board 
in the matter. On March 11, 1919, the 
matter came before a special general 
meeting o: the Municipality, when it was 
decided (Exhibit ( 18 ) that the Board was 
of opinion that permission could he grant¬ 
ed on the applicants undertaking to leave 
off building on both sides of the land 
namely the east and west, that is to say, 
on their leaving a set-back on the east 
and west to the streets on which the land 
abutted. Accordingly it was resolved that 
a letter should bo written to the Collec¬ 
tor and permission should be given on 
receiving a reply. Tho Collector replied 
on July 22, stating that li 3 bad seen the 
land and agreed with Mr. Anderson’s 
order that the land should not be allow¬ 
ed to be built upon except on the condi¬ 
tions made by him. According to those 
conditions 5 feet from tho northern side 
and 5 feet from the southern side had to 
be left vacant, so that the owner would 
only be able to build ou a strip 3 feet 
wide. That was really a refusal to per¬ 
mit the owner to build on his land. 

So the General Board resolved on July 
24, 1919, that Ismail Hussen should be 
informed that they could not make any 
alteration in the permission uote granted 
by tne General Board on July 19, 1915, 
That order was communicated to the 
plaintiffs on August 8 , 1919, and it is 
really that order against whioh the plain¬ 
tiffs have applied to the Court for relief. 
The history of the previous application 
for building on this land is as follows : 
One Fatma had given notipe to build on 
the land in 1913 and tho Municipality 
gave her permission, but the order passed 
on that application by the Municipality 
was cancelled by the Collector aoting 
under the prwsrs given him under S. 174 
of the Bombay District Municipalities 
Act (Exhibit 58). The Collector said 
the Municipality should effeot this (the 
prevention of e xoeaaive congestion) by re¬ 
quiring the landholder to leave a margin 
of five feet not built upon on each side 
of his proposed building (whioh is impos- 
axble). Smoe he cannot do that he can- 
not build at all. * As a matter of fact 
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lratma who made the apj lication was not 
the owner of the land. Then in 1915, 
one Mahomed Suleman Jiva, purporting 
to he a co-sharer in the land, had given 
notice to the Municipality of his intention 
to build, and on July 19, 1915, a resolu¬ 
tion was passed that permission could be 
given on the condition that the building 
should be within the alignment in front, 
and 5 feet of space should be left open on 
each side Before that order was passed 
Suleman died, and it is to that order to 
which tl:e Municipality referred in their 
letter of Augusts, 1919, addressed to the 
plaintiffs attorney. The learned Judge 
in the Court below held that the suit was 
barred by limitation because it was not 
brought within six months from the orders 
of the Municipality in 1913 and 1915 and 
the resolutions of the Managing Commit¬ 
tee dated December 23, 1918 and of the 
General Board dated July 24 1919. On 
the other issues it was held that the Col¬ 
lector had power under S. 174 of the 
Bombay District Municipal Act to sus¬ 
pend the permission granted-by the Muni¬ 
cipality, and that the resolution of the 
Municipality dated July 24. 1919, adher¬ 
ing to its order of 1915, was not illegal 
and ultra vires. 

It seems to us that the real point which 
lies within a very small compass had not 
been perceived by the District Judge. The 
order on the resolution of July 24, 1919, 
was only communicated to the plaintiff's 
on August 8, 1919, and from that date 
the plaintiffs had six months' time with¬ 
in which to appeal to the Court for relief, 
and therefore the suit was within time. 
It is noo a suit to set aside an order of the 
Collector. The only order of the Colhctor, 
which we have before us was made in 
September 1913 on the application of 
Fatma, who was not the owner, to build 
on the land. It is true that the Munici¬ 
pality in 1919 before passing their order 
referred the matter to the Collector for 
his advice. The Collector advised that 
the previous order passed by Mr. Ander¬ 
son should be adhered to. and this was 
incorporated in the terms of the order 
made on the plaintiffs' application. This 
advice given by the Collector in 1918 
could not be an order under S. 174 of the 
Act, which only give s the Collector power 
to suspend an order which a Municipality 
has actually made. 

Therefore the only question is whether 
the order of the Municipality of August 8 
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was within their powers under S. 96 
of the District Municipal Act. 

We agree with the appellants' conten¬ 
tion that the Municipality have no power' 
on an application to build to pass an order 
which practically amounts to a refusal. 
They would he entitled to direct that the 
proposed building should he set back to a 
certain distance from the street, but ihey 
would not he entitled to order that on 
each side of the building open spaces 
should be left with the object of prevent¬ 
ing the applicant from building at all. 

On referring to the plaint we note that 
the land between the two streets on the 
east and west has been divided up into 
narrow strips, and it may be that the Col¬ 
lector thinks that in the interest of the in¬ 
habitants of the town an open space should 
he created in the block of buildings between 
the two streets. The question whether the 
Collector can, under the powers given to 
him by S. 174 of the Act, virtually dep¬ 
rive an owner of the use of his land with¬ 
out giving him compensation does not 
arise in this case. In any event such 
improvements cannot he brought about 
by orders passed by the Municipality 
under S. 96 of the Act. The Municipali¬ 
ty must acquire tli9 land in the proper 
way if they wish to create open spaces. 
We think, therefore, that the order of 
August 8 of the Municipality was ultra 
vires to this extent that they had no 
power to direct the plaintiff to set back 
his building on the north and south so as 
to prevent him building on his own land. 

The appeal will be allowed to that ex¬ 
tent with costs in both the Courts. 

A ppeal allowed. 
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Macleod, C. J. and Crump, J. 
Mohanlal Motilal Shah —Plaintiff"* 
Appellant. 

v. 

Harilal Bhogilal Shah and another 
Defendants—‘Respondents. 

First Appeal No. 330 of 1922, Decided 
on 5th December 1924, from the decision 
of the Sub. J., Nadiad, in Suit No. 70 of 

1922. v 

Presidency Towns Insolvency Act, (III of 1019) 

Transaciion between creditor and insolvent behind 
the back of the official assignee is void. 

All transactions between tie insolvent aud 
the creditor conducted behind the baok oi the 
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DHANAJI V. 


Official Assignee and without informing the 
Court, must be considered as null and void. 

[P 34 i C ij 


G. N. Thakor and M. H. Mehta —for 
Appellant. 

H. V. Divatia —for Respondents. 

Judgment. —The plaintiff brought this 

suit to recover Rs. 8,100 on three pro¬ 
missory-notes of Rs. 2,700 each, signed by 
the first and the second defendants, with 
interest thereon. The promissory-notes 
were signed on October 12,1921. 

The plaintiff had got a decree for 
Rs. 14,517 in the High Court in Suits 
No. 2756 of 1919 against defendant No. 1, 
who was adjudged insolvent by an order 
of the High Court on October; 4, 1921, 
under the Presidency Towns Insolvency 
Act, and consequently any dealings there¬ 
after between the plaintiff acd the insol¬ 
vent with regard to his property, his 
assets or estate would be null and void as 
against the Official Assignee, and also as 
against the Court which had the conduct 
of the insolvency proceedings. According 
to the evidence it seems that the plaintiff 
had compromised his claim of Rs. 14,517 
by accepting a present payment of 
Rs. 1,100, taking promissory-notos for 
Rs. 8,100 and relinquishing the re«jfc of 
his olaim. 

The whole proceeding was tainted with 
fraud. The first defendant being insolvent 
could not make any payment to his 
creditors, and Rs. 1,100 paid by the insol¬ 
vent to the plaintiff was money vested at 
that time in the Official Assignee. The 
second defendant was induced in some 


way to be a party to the fraud and signe 
the promissory-notes without receivin 
any consideration whatever. It has bee: 
contended that unless we find from one c 
the sections of the Presidency Town 
Insolvency Act some authority for th 
proposition that any transaction betwee: 
the insolvent and the creditor, conduote< 
behind the back of the Offioial Assigne 
and without informing the Court, must b 
considered as null and void, we oanuo 
set it aside. There is no necessity t 
refer to any particular section in the Acl 
because any such transaction would b 
wholly repugnant to the scheme of th 
Acs since the whole of the insolvent' 
estate is vested in the Offioial Assignee 

h . ave to be investigated by th 
Official Assignee and the Court whio 
deals with his discharge, and consequent! 
there is nothing left for the insolvent t 
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do except to perform his duties which are 
prescribed by the Act by giving mforma- 
tion and assistance to the Omcial 
Assignee, and proceeding to take the steps 
necessary to obtain his discharge. 

The suit was clearly bad against the 
first defendant because no leave of the 
Court was obtained, and there was very 
good reason for not asking the Court 9 
leave, because if the Court had been aware 
of all the circumstances from which the 
claim arose in the plaintiff s suit, it would 
certainly have declined to give the leave 
asked for, and would probably have order¬ 
ed the plaintiff to pay into Court Rs. 1,100 
which he had received from the insolvent. 
The .Judge was, therefore, clearly right in 
dismissing the suit against the first 
defendant. 

With regard to the second dofendaut 
the plaintiff cannot separate the transac¬ 
tion and say tha; it was good as against 
the second defendant, although it was 
bad as against the first defendant, as the 
whole transaction was tainted with fraud. 
Therefore the decision of the Court below 
was right and the appeal must be dis¬ 
missed with coses. 

Appeal dismissed . 
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Macleod, C. J. and Crump, ,T. 

Dhnnaji Jhelaji —Plaintiff—Appellant. 

v. 

Gulabchand Pana and others —Defen¬ 
dants—Respondents. 

First Appeal No. 163 of 1922, Deoided 
on 27th November, 1924, from the deci¬ 
sion of the First Class Sub J., Thana, in 
Civil Suit Mo. 250 of 1919. 

Contract Act % S. ‘253 (6 )—One partner assign¬ 
ing .his interest/o a third party —cannot 
claim accounts from other partners nor can he sue 
for dissolution. 

If one partner assigns his share to an outsider 
without the consent of his partners during the 
existence of the partnership, no immediate rights 
accrue to the assignee as against the other part¬ 
ners, the assignee only having a right against 
his assignor. One partner oannot by his aotion 
introduce a third party without the consent ol 
the other partnors, so as to give thojthird partv a 
right to interfere in tho management of tho 
business or to ask for an account. It is only 
when dissolution occurs that the right of tho 
assiguoe arises to take aotioi^ in the same way as 
his assignor could have done, to olaim an account 
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as from the date of the dissolution. But it is the 
assignor and not the assignee who can sue for 
dissolution. 10 Cal. '69 Dissent'd from. 

;p. 0. *2. P. A49, C. 1 ] 

Thakor and P. P. Shingne —for 
Appellant. 

/?. ( . Coijiijee, IF. P. Pradhan and V. 
P. irkar tor Resj>ondents. 

Judgment — The plaintiff filed this 
suit, alleging tint defendant No. 1 and his 
, sous defendants Nos. 2 to 5 together with 
defendant No. 6 were trading in partner¬ 
ship in the name and style of Pana 
Nathaji, that plaintiff purchased the right, 
title and interest of defendant No G in 
the partnership on March 20, 1918, that 
notice to render accounts was given to 
defendant No. 1 on March 21. when 
defendant No. 1 replied that the defendant 
No. 6 had passed a release on settlement 
of his right on April 3, 1918. According¬ 
ly he prayed for a declaration that he was 
the owner of the 2j>4 anna share of defen¬ 
dant No. 6 in the shop and that the 
moveahle and immovable property of the 
shop should he divided and account taken 
of the shop. 

Defendants Nos. 1, 2 and -1 pleaded inter 
alia that defendant No, 6 had passed a 
release in their iavour on February 17 
1918. 

Defendant No, G alleged that the release 
was obtained by fraud and mi; representa¬ 
tion, but that plaintiff purchased his right, 
title and interest with knowledge of the 
real facts relating to the release, and that 
the assignment was passed on the express 
understanding that defendant No. 6 was 
not to he liable to the plaintiff. 

The plaintiff had also sued iu the al¬ 
ternative for the recovery of Rs. 5 999 and 
interest as the consideration paid to defon¬ 
dant No. 6 for the assignment in case it 
was held that defendant No. 6 had no 

right. 

The trial Judge held inter alia (1) that 


1925 


cuted before the assignment, even assu¬ 
ming that the plaintiff was entitled to sue 
to set it aside on the ground of fraud, his 
suit was bound to be dismissed as there 
was nothing left in defendant No. 6 after 
the release which he could assign. 

But assuming that the release could not 
be avoided an important question arises 
with regard to the right of an assignee in 
a share in a partnership 

If one partner assigns his share to an 
outsider without the consent of his part¬ 
ners during ihe existence of the partner¬ 
ship. uo immediate rights accrue to the 
assignee as against the other partners, 
the assignee only having a right against 
his a-signor. If. at the time of the assign¬ 
ment the partnership has already been 
dissolved, then the further question would 
arise whether the assignee would have 
any right at all against the other par- 
tner«, and whether he would he entitled 
to file a suit for an account. 

I'he sixth defendant might he entitled 
to file a suit against the other partners 
lor a declaration that the farkhat was not 
binding on him on the ground that he 
had been induced to sign it by misrepre¬ 
sentation or by fraud or on any ground on 
which a party is entitled to ask the Court 
to set aside a document he has signed. 
But whatever rights the sixth defendant 
may have had to ask the Court to set 
aside the document, he could not assign 
such a right to a third party. That would 
ho a transfer merely of a right to sue 
which cannot bo allowed under the 
provisions of S. 6 of the Transfer of Pro¬ 
perty Act. 

So it was suggested by the plaintiff that 
the assignment operated as a dissolution 
of the partnership and entitled the assignee 
to sue.. There is authority for that pro¬ 
position in Juggnt Chunder Dutt v. Rada 
Nath Dhur. (l). The head-note runs:— 


the release was not obtained from defen¬ 
dant No. 6 by fraud by the other defen¬ 
dants. 

(2) That the sale deed of the plaintiff 
was not fraudulent or without considera¬ 
tion. 

(3) That the plaintiff had no right to 
claim the share of defendant No. 6 in the 
partnership. 

(A) Nor could he claim the amount of 
the consideration from defendant No. 6. 

Consequently the plaintiff’s suit was 
dismissed. The plaintiff has appealed to 
this Court. The release having been exo- 


"The effect of clause (6) of S. 253 of 
the Contract Act is not to render an 
assignment-of a share in a partnership con¬ 
cern illegal or void as between the parties 
to the assignment, but only so far void as 
between those parties and the other part¬ 
ners as to cause an immediate dissolution 
of the partnership." 

With due respect it is difliult to see how 
that construction can bo placed on S. 253, 
Sub-cl. (6) of the Indian Contract Act, 
which merely states that no person can 

(1) (18S9) 10 Cal. 669. 
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introduce a new partner into a firm with¬ 
out the consent of all the partners. 

The common law with regard to the 
position of an assignee of a partner has 
now been codified by S. 31 of the English 
Partnership Act, 1890, as follows:— 

"(1) An assignment by any partner of 
his share in the partnership, either abso¬ 
lute or by way of mortgage or redeemable 
charge, does not. as against the other part¬ 
ners, entitle the assignee during the con¬ 
tinuance of the partnership, to interfere 
in the management or administration of 
the partnership business or affairs, or to 
require any accounts of the partnership 
transactions, or to inspect the partnership 
hooks, but entitles the assignee only to 
receive the share of profits to which tho 
assigning partner would otherwise be 
entitled, and the assignee must accept the 
account of profits agreed to by the part¬ 
ners. 

(2) In case of a dissolution of the 
partnership, whether as respects all the 
partners or as respects the assigning part¬ 
ner the assignee is entitled to receive 
the share of the partnership assets to 
which the assigning partner is entitled 
as between himself and the other part¬ 
ners, and, for the purpose of ascertaining 
that share, to an account as from the 
date of the dissolution." 

Therefore at common law the assign¬ 
ment by one of the partners of his share 
in the partnership without the consent of 
the other nartners did not cause an im¬ 
mediate dissolution of the partnership. 
It did not give th' as^ign^e a right to an 
account of the profits. He had to accept 
the account of r.ho profits as agreed to by 
ths partners. And that must obviously 
he according to the principles of common 
sense, because when there is a -ontract 
• . ^ ^ one partner cannot by his 

actu n introduce a third party without the 
consent of the other partners, so as to 
gne tho third party a right to interfere in 
the management of tho business or to 
ask for an account Jt is only when dis¬ 
solution occurs that the right of the as¬ 
signee anses to take action in the same 
way as his assignor could have done to 

dSn"”’ “ S ,r ° m th6 date of “*> 

That this also is the law in India ap- 
poars from the following provisions of 

noticed hi Jl hlC n a PP arenU y was not 
noticed by the Court in the oase of 

Juaout Chunder Dutt v. Rada Nath 
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Dhur (l). “At the suit of a partner the 
Court may dissolve the partnership in the 
following cases: (3 j when a partner, other 
than the partner suing, has done any act 
by which the whole interest of such 
partner is legally transferred to a third 
person.” Consequently the assignmeut 
by one partner merely gives a right of 
action to the other partners to ask the 
Court to dissolve the partnership. The 
plainbitf then in this case was placed in 
this dilemma. If the farkhat was a valid 
release by defendant No. 6 of his interest 
in the parbne r ship, he ceased to have any 
right of action against his late partners, 
and there wa- nothing left in him to 
asngn to a third party. Defendant No. 6 
could have brought an action to 9et aside 
the farkhat on the ground that it was 
induced by misrepresentation or fraud. 
He could not assign his right to sue to a 
third party. Then supposing on either of 
those grounds defendant No. 6 succeeded, 
and the farkhat was set aside, the part¬ 
nership would still be existing between 
the partners, and the assignee from one of 
them would have no right of action. It 
U only a partner who can file a suit 
against the other partners for dissolution. 
Even assuming, as we are asked to believe, 
that the sixth defendant was exoluded 
from the partnership after he had signed 
the farkhat, that by itself would not 
effect a dissolution. It would -only give 
a right of aotion to sue for a dissolution 
under S. 254 (5) of tho Indian Contract 
Act when a partner, other than the 
partner suing, is guilty of gross misconduct 
in the affairs of the partnership or to- 
wards his partners." Therefore, if the 
ofhee doors aro closed against a partner, 
so that he is exclude ! from taking part 
in tho partnership business, he can either 
treat the partnership as still existing or 
he can hie a suit for a declaration that 
the partnership is to be taken as dis¬ 
solved fiom the date on which he proves 
misconduct towards him on the part of 
his partners. So that whichever way you 
!ook a i the case, it is obvious that the 
plaintiff has no cause of aotion against 
defendants Nos. 1-5. He has joined with 

TT of act i on against defendants 
J 08 ; i; 5, a ° ause of action against defen- 

?°' v, f ° r th ° recover y of the money 
he had paid as consideration for the as 

aignment passed in his favour by defend 

dant No. 6. That was disallowed by the 

trial Court in paragraph 29 of thejudg! 
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ment. It is no doubt open to a plaintiff 
to make an alternative claim even on 
inconsistent pleadings. But the Judge 
says ‘in She present case, however, the 
plaintiff purchased an actionable claim 
with full knowledge of the risk involved, 
and I do not ‘.hink that he is entitled to 
any refund as on a failure of existing con¬ 
sideration and I find, on issue No. 4 ac¬ 
cordingly.” We agree, and as against 
defendant- Nos. 1 to 5. the plaintiff pur¬ 
chased nothing but a right to sue which 
is not transferable. 

The appeal, therefore, must be dis¬ 
missed with costs. Costs to be given to 
respondents Nos. 1-4. 

.4 ppsal dis missed. 
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Macleod, C J. and Crump, J. 

■Tadavbai Lakhichind & others De¬ 
fendants—Appellants. 

v. 

Multanchand Harakhcha.nd —Plaintiff- 
Respondent. 

First Appeal No. 357 of 1922, Decided 
on 10th December, 1924. from the deci¬ 
sion of the Sub. J., Jalgaon, in Suit No. 
415 of 1920. 

(а) Tlindu Lar — Partition — Reunion is not 
proved by mere sta'em'n'. 

"Mere mention in a release dse-1 Hv one co¬ 
parcener that a previously separated co-parcener 
has reunited, is not by itself sufficient to prove 
re-union. It might be strong corroboration of 
any direct evidence that may be adduced to 
show that the so-nirceners have reunited. 

[P 350 C 2] 

(б) Hindu La-v-Partition be'ween father an l 
son—Grand-son is presumed U> continue 10 be 
join t with his father. 

In ordinary cases cf partition between a Hindu 
father and his sons, the grandsons, though they 
take an interest in the family nroperty a; from 
their birth, can only derive that interest through 
their fathers with whom, th; pre.-umption P, 
that they remain joint after partition, but there 
•is no presumption that the grandson remains 
joint with his grandfather. l p 350 C 2J 

+ (c) Hindu Lmr—Succession — Co-parcenei . 

Two separated co-parceners succeeding to the 
estate of n third separated co-parcener inherit as 
tenants-iu-common. L p ' ,5! L H 

K. II. Kelkai —for Appellants. 

V. B. Shtngne —for Respondent. 

Judgment.— One Hasraj had four 
sons, Fulchand, LxkhichaDd, Harakchand 
and Chunilal. Fulchand passed a Far- 
khat in 1904 to his father, which was in 
effect a partition deed. In 1907, the re¬ 


maining three sons also passed Farkhats 
to their father, which were in etdect 
documents of partition. Chunilal died 
abous 1907 leaving no heirs and wo are 
not concerned with his estate. Harak¬ 
chand died in 1912 leaving his son, the 
plaintiff. Fulchand died in 1916 leaving 
a widow. Then Hasraj died in February 
19IS and Lakhichand die-1 on March 22, 
1918, leaving a widow. 

Plaintiff claimed that he was entitled 
to the suit property on the ground that 
he remained joint with his grand-father 
after nis father Harakchand had separat¬ 
ed He made an alternative olaim that 
if he did not remain joint with Harak¬ 
chand. he was entitled to the property 
loft by Hasraj because he inherited it 
with his uncle Lakhichand and he be¬ 
came entitled to the whole by survivor 
ship on Lakhi ihand's death. 

The plaintiff has succeeded in the 
lower Court. We do not think that on 
the facts the learned Judge realised the 
true legal position. Fulchand separated 
in 1904. The Judge held that he re¬ 
united with Hasraj sometime before 1907, 
because in the Far khat passed by Harak¬ 
chand to his father, Fulchand was a 
party and Harakchand said that Hasraj 
and Fulchand were joint. It is an 
undoubted fact that Fulchand became 
separated in 1904, and therefore in my 
opinion a more statement by H irakehand 
that in 1907 Fulchand and Hasraj wgre 
joint was not by itself sufficient to prove 
re-union. It might, be a strong corro¬ 
boration of any direct evidence that Ful¬ 
chand and Hasraj re united. Therefore 
Fulchand's widow is entitled to the pro¬ 
perty, if any, which Fulchand received 
when he separated. If the widow de¬ 
mands it there must he an enquiry whe¬ 
ther any of the suit property belonged to 
Fulchand. 

With regard to the plaintiff we cannot, 
say that there is any evidenco that when 
his father separated in 1907, lie remained 
joint with his grandfather. In ordinary 
case ot partition between a Hindu father 
aud his sons, the grandsons, though no 
doubt they take an interest in the family 
property as from their birth, can only de¬ 
rive that interest through their fathers, 
with whom the presum otion is that they 
remain joint after partition. 

There is a distinction between a release 
and a partition. It may well be said 
that a afther has no right to release his 
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is to 3iy, they are not 4 realised and paid off to 
the judgment-creditor. 40 L % J . C t p. “.24 F^Z/. 

[P 352 C 1] 

Sethna —for Attaching Creditors. 

B. K. Desai —for'Charge-holders Attor- 
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son's interest in the family 'property while 
the grandfather is alive. But it has hap- 
pended in this case that Harakchand 
’ obtained his share in 'he joint family pro¬ 
perty and was released of his liability for 
certain debts. Thsrefore it is clear there 
was a partition and his son must abide by 
it unless it can he set aside on the ground 
of fraud or for other good cause. There¬ 
fore when Hasraj died his property went 
to his son Lakhichand and his grancson 
the plaintiff as his co-heirs. The plaintiff 
has next contended relying on para 31 of 
Mulla s Hindu Law that according to the 
Mitakshara stch co-heirs will take as co¬ 
parceners, and therefore on the death of 
LakhichaDd plaintiff would be entitled to 
the property as against his widow. But 
Mr. Mulla is referring to sons in a joint 
Hindu family who inherit the self acquir¬ 
ed property of their father. In that case 
they take it as co-parceners and if they 
continue as a joint family such property 
would go by survivorship. It is different, 
however, when the family is already 
separated. Then the heirs take the pro- 
perty as tenants-in-common. Therefore 
we allow the appeal to this extent as far 
as the widow of Fulchand, defendant No. 
1, is concerned. She will be entitled to 
such part of the suit property which she 
oan prove was taken by Fulchand in 1904. 
The second defendant will be entitled to 
half the property left by Hasraj to which 

th« ii U ® h K? L * 1 k , h 1 lchand ^oame heir, and 
tta plaintiff will be entitled to the other 

^ 6 n h *[ 6 ! 0re ' 30Dd back fche cas « ^ the 
dn«(L?° ° r proper en< lnines to be con- 
duoted in accordance wbith our judgment. 

« onl ot the es “ e in 

Case remanded. 
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Tahaporewala, J. 

Ved and Sopher —Plaintiffs. 

P - Wagle k ^..-Defendants. 

No a35°6*on922°i a i', S '" nD '^ Suit 

ary, 1935 ® 1922 ’ Deoided on 19fch Janu- 

Lt on can be enforced. ' Jud 0”‘ent-deblor~ 

< ^ ob.,. 

judgment-creditor so^on glath attachment b y » 

tm * i " ^ 


neys 

Judgment.—In this matter the plain¬ 
tiffs, Messrs. \ ed and Sopber, ask for 
payment to them of the amount of a 
decree obtained by the defendants K. P. 
Wagle & Co. against one Narotaradas 
Ha rid as attached in execution of the 
decree in favour of Ved and Sopber in the 
suit and realised by the Sheriff. 

The application is opposed by Messrs. 
Hiralal & Co., who acted as solicitors for 
R. P. Wagle <fc Co., and who have got a 
charging order in their favour on the 
decrees in favour of R. P. Wagle & Co. 
one of which is the decree attached in the 
present execution proceedings. The said 
decree was passed on Jnlv 8, 1924 and 

S ,nn fc ; lche i. by Ved and S °l ,her on July 
1°. 19 24. The solicitors, Messrs. Hiralal 

•V: Co.. got the charging orders on July 15 

and 1 6 _ 1924 Thereafter Narotamdas 

Handas, the judgment-debtor in the said 

decree, paid the monies in the Sheriff’s 

ofhee on August 5, 1921. The Prothonot- 

ary has certihed that the only claim in 

execution agamsc- the amount of the decree 

an l b S °i He c i e 1 cree - hold ers, Messrs. Ved 
and Sopher. The amounts paid in execu¬ 
tion are now two sums of R s . 2 500 and 
Rs. oOO Messrs Hiralal & Co. contend that 
they are entitled bo receive the said amounts 
in priority to the attaching creditors. 

* bav ® taken T fciui e to consider this 

“XrT, h AZ U5 n 1 Wa3 t0ld fchat fchere 

orders of this Court wherein the right of 
thojudgment-creditor was held to have 

Sic a T the lie “ ° f the ^bcTtor 

where a charging order had not been 

obtained prior to the attachment by the 
judgment creditor. Iam unable to find 
any judgment with grounds or reasons for 
he judgment, and as this is a matter of 
importance to solicitors, I have 

a - 

deoree-hblder the prepay w ent “ 
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the hands oi the client and the solicitor 
therefore could not claim a lien on the 
money which so went out of his client s 
hands, that the decree-holder who by his 
diligence attached the property prior to 
the solicitor s asserting or realising his 
lien was entitled to exclude the solicitor 
even from participating in the distribution 
of the moneys. In England there has 
been statutory provision giving effect to 
the lien of the solicitor by 23 A 24 Vic. 
c. 127, S. 28 It has been contended be¬ 
fore me that prior to the enactment of the 
statute, the solicitor’s lien only attached 
in cases where the money, remained in the 
hands of his client, and that immediately 
the moneys were attached, the solicitor’s 
lien came to an end. Unfortunately the 
English cases dealing with the point are 
mostly after the enactment of the statute 
23 & 24 Vic. c. 127, and, therefore, there 
is some difficulty in getting at the real 
principle laid down in those decisions. 
The matter is treated by Cordery in his 
Law relating to Solicitors, (3rd Edn., at 
p. 388, follows :— 

“ Where the lien is on a judgment 
recovered for the client the question of 
priority has often arisen between the 
solicitor and a judgment creditor attach¬ 
ing the debt under Order XLY (attach¬ 
ment of debts). 

“ The result of the more recent cases 
seems to be, that so long as the money is 
within the jurisdiction of the Court a 
charging order will have priority over an 
attachment, unless there has been mala 
fidrs, or great neglect on the part of the 
solicitors, notwithstanding that execution 
has actually issued on behalf of the judg¬ 
ment-creditor at the time when the 
solicitor applies for the charging order 

These observations mix up, the charg¬ 
ing or k r under the statute with the lien 
under common law. But looking into the 
cases, I find it is distinctly laid down in 
Shippon v, Grey (l) that the solicitor s 
lien under common law, independently of 
the charging order, has priority over 
any attachment by a judgment-creditor 
so long as the moneys attached 
remain within the jurisdiction of the 
Court, that is to say, they are not 
realised and paid off to tli9 judgment- 
creditor. In this case, the learned Lord 
Justices of the Appeal Court have follow¬ 
ed a previous decision of the Court in 

(U [1880J 49 L. J.C. P. 5*4=4* L. T. 

‘28 W. R. 877. 
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Faithfull v. Bwen (2). The matter has 
been fully dealt with by Lord Justice 
Brett in his judgment, and he has, inde¬ 
pendently of the previous decision in 
Faith/ull v. Eicen, come to the conclusion 
that a solicitor was entitled to his lien in 
priority to an attaching creditor, and the 
principle cn which the learned Lord 
Justice comes to the conclusion is this, 
that the money was earned by the act of 
the solicitor and that unless something 
had occurred to take away his right, he 
had a right in law and in equity to an 
order in his favour so that the moneys so 
earned might not he paid away to any one 
without his costs being reserved. In that 
case the defendant obtained an ex parte 
garnishee order before the solicitors could 
tax their costs and before they could do 
anything or take any steps to preserve 
their right. The argument of the judg¬ 
ment-creditor, as put by Lord Justice 
Brett, came to this, that in that case the 
solicitor could in no event have got a 
priority over the judgment-creditor as his 
costs had not been taxed before the garni¬ 
shee order was taken out. Lord Justice 
Brett characterises the proposition as 
extravagant and holds that the only 
principle on which the solicitor could be 
deprived of his lien would be that if before 
the solicitor took any steps, the money 
had been disposed of in some way beyond 
the power of the Court so that the Court 
had no longer any jurisdiction over it then 
in that case the right of the solicitor 
would he at an end and the Court would 
be powerless to interfere. He gives an 
instance.—An execution had issued and 
been carried out so that the execution 
creditor bad received the money ; in such 
a case an application by the solicitor 
would bo too late. Or again, if the client 
had received the money and paid it over 
to some creditor of his, in such a case the 
right o' the solicitor would be at an end. 
He held that the garnishee order was not 
effective without a subsequent order, for 
cause might be shown against it, that a 
Court of equity considered that that which 
the solicitor had a right to have done was 
done and that the garnishee order obtain¬ 
ed by the defendant did not take priority 
over the solicitor's lien. This judgment 
is not based on the statutory lien in 
respect of which a charging order could be 
obtained by the solicitor under 23 & 24 

(2) 11878] 7 Ch. D. 495 = 47 L. J., Ch., 457=37 
L. T., 805=26W. R. 270. 
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Vic. c. 127, but entirely on the solicitor’s 
lien at common law. If one considers the 
object for which that statute was enacted, 
it is quite clear that the provision in the 
statute was made with a view to give a 
further right to the solicitors which they 
had not prior to the enactment of the 
statute. They had no lien over the real 
property of their client and that was 
sought to be remedied by the statute 23 .t 
24 \ic. c. 127. But in making the said 
provision by statute, the legislature made 
it as wide as possible and the solicitor 
was empowered under the statute to 
obtain a charging order in respect of all 
the property of his client recovered 
through his exertions whether it was real 
or personal property. It does not, there¬ 
fore, follow that before the enactment of 
the statute the lien so far as personal 
property was concerned was anything 
different from the lien given by statute. 

To my mind the effect of making a charg¬ 
ing order under the statuto is nothing 
more than to provide for enforcing the 
solicitors lien which existed in respect of 
personal property prior to the statute and 

Zlt, T* , for th9 first time in 

respect of real property of the client by 
the statute. The solicitor’s lien at com. 
mon law has been the lien which has been 

given effeot to and enforced by the High 
Courts of Bombay and Calcutta. There 
” statutory provision in India as 

r 8 i he 8oI !f , 5°r' 9 lien - T be solicitor’s 

hen as !t prevailed m England before the 
statutory enactment is clearly defined by 
Justice Brett in Shippey v. Grey If 
effect was given to the solicitor’s li? n at 
ommon law m the sense in which the 
udgment-creditor asks the Court to give 

of theTo? be . frustrating the whole object 
of the protection which the Court seeks 
to give to the solicitor by enforcing*the 
n, because as happened in this case the 
t[ ° Creo hav,Q g b een passed on July 8 a^d 

SSSsSSt*aafs 

lien in resoecfc nf i-K *° assorfc hj s 

because the judgmentoSr tbs ? imply 

tion of the Court so 8 ^. ° f the i Qri8<3 i°- 

2S2tJf°* interferiD « « Ki £: 


Bombay 353 


Co. (Taraporewala. J.) 

protection of the solicitor who is an officer 
of the Court by th^ Court interfering so 
long as the moneys are within the juris¬ 
diction of the Court. By a mere attach¬ 
ment the moneys do not go out of the 
jurisdiction. I can well understand that 
if moneys had been realised in the 
course of the attachment and distri¬ 
buted and paid to the creditor and 
the solicitor had not obtained his 
charging order or had not come forward 
to claim his lien until that was done, he 
could not have claimed it as against the 
judgment creditor who had got those 
moneys. Until the moneys are 'paid to 
the judgment-creditor they are still in the 
hands of the Court and within its jurisdic¬ 
tion and I do not see how a solicitor, who 
is entitled to his lien on the moneys 
obtained by his exertions which are in the 
bands of the Court, could be deprived of 
the fruits of his exertion by tho mere fact 
of an attachment being levied on the 
moneys. Until the moneys are disposed 
of taey remain within tho jurisdiction of 
the Court and the solicitor is entitled to 
come to the Court and ask for its inter¬ 
ference so as to protect his rights as 
regards his costs. 

It has been pointed out to me that in 
Calcutta the solicitor’s lien has been given 
effect to in a very wide manner. The 
question before the Calcutta High Court 

m T K ^ r ° y Foolch «>'d v. Gootiram 
Dhutta, (3)' is not the question before me 

to-day but the judgment supports my view 

that the solicitor is entitled to the proteo- 

aS possibIe - and 
that the solicitor s hen should be enforced 

and given effect to by-the Court in all possi- 

blo cases where the Conrj can effectively 

was drawn fc0 North v. 

fhat Ih« \ UPP ° rfc ° f fche P^P^ion 
chat the statutory enactment made a 

difference m the rights enjoyed by the 

sohcitors prior to the enactment and 

thereafter in respect of lien for their costs 

on the moneys of their olients. Now that 

oaso decides entirely a different S and 

Rht in Thai • mere i y lD01 d®ntally brou¬ 
ght in. There is no doubt that there are 
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which the decision was given, I do not 
see that they are capable of the wide con¬ 
struction which the judgment-creditor 
want 9 to put upon them. The question 
in that case was of jurisdiction and it was 
contended that jurisdiction was ousted by 
reason of the attachment being invalid as 
the moneys attached did not belong to 
the judgment-debtor but to the solicitor 
who had a lien on the moneys, and their 
lordships merely considered this point, 
whether prior to tbe obtaining of the 
charging order it could be saici that the 
moneys belonged to the solicitor and 
were not capable of being attached by the 
creditor of the client. Lord Watson 
observes at p. 463 as follows: — 

“Assuming that their lien, when charg¬ 
ed by the order of June 13 might operate 
in the same way as an intimated assigna¬ 
tion by th<S original judgment-creditor, 
and terminate his interest in the del>t: so 
long as the debt remains his property, the 
mere existence of a lien does not exclude 
the diligence of others having claims 
against him. The opinions expressed by 
the English Bench in Hough v. Edwards 
(5) and Mercer v. Graves (6) appear to me 
clearly to show that, in the Court of 
Common Law a solicitor's lien upon 
costs decreed does not, until it is convert¬ 
ed into a charge by virtue of the statute, 
prevent their attachment by other persous 
having claim against the judgment- 
creditor.’’ 

The question there was whether the 
debt could be attached and what Lord 
Watson holds is that the debt could be 
attached so long as there was no charging 
order but if there was a charging order 
to the fullest extent of the debt then no 
doubt, no interest of the judgment-creditor 
would remaiji and therefore there would 
be nothing which others could attach. But 
it does not follow from these observations 
that once the property is attached by 
others, the lien of the solicitor comes to 
an end. The judgments of the other 
Lords clearly show that their whole atten¬ 
tion was given to the point whether the 
attachment in the first instance could be 
levied or not aud not as to the etfeit of 
the attachment if the solicitor claimed to 
exercise his lien as against the moneys so 
attached, For that the decision in Ship- 

15 j [ 1851-1 1 H & N 171=x6 L. J; Ex 54=2 Jur 
(N. Sjf 814 

(G) [1872] 78 Q. B. 499 = 41 L. J; Q. B. 212=20 
L. T. 551 = 20 W. R.G05, 


pey v. Grey (l) is quite clear. This deci¬ 
sion is later in date than the decisions in 
Hough v. Edwards (5) and Mercer v. 
Graves (G) referred to by Lord Watson in 
North v. Stewart (4), and in my opinion 
Shippey v. Grey (l) lays down the correct 
principle and is in no way in conflict with 
the decision of the House of Lords in 
North v. Stewart (4). 

The decision of this High Court in 
Devkabai v. Jefferson , Lhaishankar and 
Dinsha (7) was cited to me, but it does 
not touch the point raised in this case. 
It merely says that the solicitor’s lien in 
the High Courts of India is governed ex¬ 
clusively by the law as it existed in 
English Courts before the pa9Eing of 23 & 
24 Vic. c. 127 by which that lien was 
very much extended. “Very much extend¬ 
ed' means the extension to the real pro¬ 
perty which did not exist before the 
statutory enactment. The lien was con¬ 
fined to personal property before the 
statute. These passing remarks in the 
judgment in no way affect the question 
which is before me for decision. There is 
no judgment of this Court which is bind¬ 
ing on me with which my present deci¬ 
sion is in conflict. In my opinion the 
solicitor in the matter before me is entitl¬ 
ed to the interference of the Court on his 
behalf, and he is entitled to enforce his 
lien as against the moneys in dispute in 
priorty to the attaching creditor, 

I may mention a further point and that 
was a point taken by the attorneys for 
Yed and Sopher that the charging order 
was in respect of costs incurred by R. P. 
Wagle k Co in other matters, i. e., part¬ 
nership suits, which have been fought 
out by Hiralal & Co. and that therefore 
they could not claim a lien on the judg¬ 
ment debt in this particular case except¬ 
ing (or costs of that case and not for 
their costs in general in respect of which 
they have obtained the charging order. 
In my opinion the question is not open to 
me as Mr. Justice Mulla, after considera¬ 
tion of the point, has made the charging 
order in resjiect of the solicitor's costs 
in general on the ground that the pro¬ 
perty was recovered by the exertions of 
the solicitor including the judgment debt 
in this matter and that they were entitled 
to a lien for all their costs on all property 
recovered by their exertions for the part¬ 
nership. I. do not express any opinion 
on the point as I hold that the learned 
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Chamber Judge's order is clear on the 
point and he has given effect to the lien 
as claimed by the solicitors by giving the 
charging order. I, therefore, hold that 
Messrs. Hiralal & Co. are entitled to re¬ 
cover their costs under the charging order 
obtained by them in priority to the attach¬ 
ing creditor. 

I am told that another sum of Rs. 500 
has been paid into the Sheriff's office after 
this notice was taken out and as the 
solicitors' costs amount to a sum larger 
than Rs. 3, 500, I direct that the solid- 
tors are entitled to receive the said sum 
of Rs. 500 also. 

All costs should come out of the moneys 
first. Counsel certified. 

A pplication dismissed. 
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Kemp, J. 

Jivanlal • Panalal and others—Plain- 
tiffs. 

v. 

Bai Manchha— Defendant. 

°-?• Suit No - 1741 1921, Decided 

on 27th November 1924. 

(a) Bombay High Court Original Side—Taxa- 
fj* "***» takin 0< must 1”V costs—Taxing Master 

S. Sr W “■'» •/ 

On th 0 warrant to tax, the party takinc the 
taxatwn must pay the costs, of the proceedings 
on that warrant. But if the Taxi™ Master is of 

ann^.,? u 6 th ° Party brinin K in 8 tho bill has 

unnecessarily or voxatiou3ly increased the cost- 

tUFLZS ! an d the Chamber 

SSKSSssgB 

£=? sunawasss- 

co^Mi n atte^nding U before the Taxing Master^ * 
tiffs.' J ‘ Desai and CoUman-ior Plain- 
Mulla—loi Defendant. 

review tSf TatinB^Maat ° - applioufcion to 

‘he defendant ot “K 8 •“«“ 


e The suit was for possession of certain 
1 immovable property, and on February 
3 6 , 1923, a consent decree was passed 

l> directing the costs of both sides to be 
taxed between party and party. There 
: was no order as to which side should pay 
the other party's costs, but it is admitted 
that there was an agreement by which 
I theplaintiffs agreed to pay the defend¬ 
ant’s costs of the suit. An order had 
i been made prior to the decree directing 
ihe plaintiffs to pay the costs of a parti¬ 
cular day including the fees for the 
attendance of witnesses on that day. The 
taxation before the Taxing Master lasted 
from October 4, 1922, to November 15, 
1922. After the latter date there was a 
further taxation with regard to payments 
alleged to have ‘been made to the wit¬ 
nesses amounting to Rs. 924 odd. The 
plaintiffs conended that the moneys had 
never be 6 n paid to the witnesses, and if 
any such payment had been made, that 
it had found its way back to the defen¬ 
dant s pocket. After no less than eleven 
meetings on this point before the Assis- 

“SKF Ma , ste , r * Dd alaree numb «r 

of exhibits and books of account had 
been put in, he held on April 9 iqoq 

T rrr had ££ 

or if they had, they were colourable pay- 

STkI 3 5 ad l C0 “ e back t0 ‘he hands 
of the defendant. The Assistant Taxing 

Master thereupon disallowed all the 

thJTf nt V°A he witnesses ordered 

\* eDdan k fc ° pay the plain tiffs* costs 
after November 15, 1922. On Anri 1 ir 

ofthe ^ 6 d f- fenda r Dfc aPpHed fora review 
of the taxation. In that application she 

took no objection to the order against her 

for payment of costs. On April 27 1903 

WrrrV 0 r6View fche taxation was 
heard and adjourned to June 23 1923 

19T3%l th d a j da >^ W6Ver - June 22 3 ; 
1923, the defendant’s attorneys wrote to 

the Taxing Master and the plaintiffs S av 

S? reviet y “PPHoation 

Assistant Taring MasteTnoted Ito’Witt* 
drawal of the review and SournV th. 

warrant to review only on the nnLi 

On ‘ SepCb g er Ul 29 M Im'H 

Master heard the a eoond re ■ T “ Sia ® 

oonsidered that the defendant ™ Z\ 
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entitled to file a second review but never¬ 
theless he held that he had no power to 
order the defendant to pay costs on 
April 9. 1923, and he directed the plain¬ 
tiffs to pay the costs of the second 
warrant to review. Tho plaintiffs have 
come here on the Taxing Master’s certifi¬ 
cate of October 15, 1923, against that 
decision. They have also taken out a 
chamber summons in respect of the costs 
disallowed to them on the original taxa¬ 
tion of the bill. 

Now the procedure on the taxation of 
a bill in the taxing office is very simple. 
The bill is first taxed roughly by the 
clerks in the office and then more care¬ 
fully by the Taxing Master. Thereupon 
a warrant to tax issues. On that the 
parties are heard and any party dissatis¬ 
fied with the Taxing Master’s decision 
takes out a warrant to review under rulo 
529. The parties are again heard by the 
Taxing Master and any party dissatisfied 
with his decision on the review applies 
for a certificate. With this certificate 
the Taxing Master states the grounds for 
his decision on the points on which a 
certificate is asked for. The matter then 
come3 before a Chamber -fudge for a 
review of the taxation, 

Generally, it may be laid down that on 
the warrant to tax the party taking the 
taxation must pay the costs of the pro¬ 
ceedings on that warrant. But if the 
Taxing-Master is of opinion that the party 
bringing in the bill has unnecessarily or 
vexatiously increased the costs he may 
report accordingly and the Court, i. e., 
(the Chamber Judge, will make such 
lorder as to those costs as he thinks fit. 
The proper procedure in such a case is 
by summons. 

The costs of the warrant to review 
should follow the event on such review. 

I really see no reason why the Taxing 
Master shoull not have power, in a 
proper case, to award costs against the 
party taking out such a review. It is 
conceded that he has power to make such 
a party, if he be the party bringing in the 
bill, pay his own costs of the review. I 
see no reason why he should not have 
power to make him, in addition, in a 
proper case, pay the other party’s costs. 

In both cases it is equally an exercise 
of his discretion. If the party bringing 
in a bill is entitled to take out a warrant 
to review as part of the procedure neces¬ 
sary to the final taxation of the bill, 
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then the Taxing Master ha 3 no more 
power to make him pay his own costs 
than he has on tho warrant to tax. 
Nevertheless, as I have said, it is con¬ 
ceded the practice of tho taxing office ha 3 
been that the Taxing Master may make 
such party pay his own costs. 

Applying these principles it is clear 
that in effect the Assistant Taxing 
Master has found on the warrant to tax 
that these alleged payments to witnesses 
were false. On that finding I see no 
reason why the defendant, whoso bill it 
was, should not pay\the plaintiffs' costs 
of the investigation on this point. It is 
only right and proper she should, and I 
accordingly make tho summons absolute 
with costs except so far as the costs of 
bringing counsel on tho taxation are 
concerned. Counsel certified. 

W i£h reference to the secon 1 warrant 
to review I am of opinion it was not 
competent, not only because no second 
warrant to review is contemplated by 
Rules 529 and 530 but also by the 
application to theso proceedings of tho 
principles of res judicata. It was open 
to the defendant to have applied to the 
Assistant Taxing Master to have the 
first warrant to review amended by 
inserting an objection to tho order for 
costs passed regarding the proceedings on 
tho warrant to tax. She did not do so 
but withdrew the first warrant to review. 
She cannot bo allowed to harass the- 
plaintiffs by taking out a second reviow. 
The Assistant Taxing Master, it appears- 
from his reasons, was also of opinion that 
the second review was not competent. 
The order made on that second review 
including the order as to costs of it will, 
therefore, be set aside. 

The costs of tho first warrant to review 
have not been dealt with. There is no 
doubt that the defendant having taken 
out that warrant and abandoned it must 
pay the costs of it. I make an order 
accordingly. Costs of this review to be 
borne by defendant. Counsel not certi¬ 
fied. 

It is not the usual practice to allow 
costs of counsel attending before the 
Taxing Muter, and a careful check should 
be kept on the further accumulation of 
costs in taxation. I see no reason here 
to depart from the usual practice and the 
costs of counsel will, therefore, be dis¬ 
allowed od all appearances in this matter 
before the Taxing Master. 
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This litigation has resulted in a species 
of vendetta between the parties which 
acconnts for the bitterness with which 
they have contested every step in the 
taxation proceedings and before me. 

Summons made absolute. 
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TARAP0REWAL4, J. 

Zedarnath Tulsidas —Plaintiffs. 

v. 

Beharilal Jagamal — Defendants. 

0. C. J. Suit No. 3G41 of 1921, Decid¬ 
ed on 28th July, 1924. 

★ ★ Civil P. C., S. 95— Suit for damages for 
attachment before judgment on inefficient grounds 
—Attachment net effected — .Vo cause of action 
exists . 

Mere procuring of an attachment before judg¬ 
ment does not of itself afford a cause of action 
for damages. It is an essential part of the cause 
of action in a suit for damages for the abuse of 
civil proceedings that the proceeding iu which the 
process complained of is taken out, should have 
terminated in favour of the plaintiff or that the 
particular process complained of has been super- 
coded or discharged. S. 05 is applicable only where 
the attachment is in fact effected and does not 
apply to a caso where the attachment is applied 
for and has not in fact been levied. The remedy 
by way of a suit is allowed where the aggrieved 
party claims a larger compensation than Rs. 
1,000. But that does not make the basis of the 
suit any way different from the basis on which 
compensation is allowed in the suit itself whore 
tbo process has been wroDgly put into effect, 
excepting that in a suit something more is re- 
quired than under S. 95 and not that something 
less is required, namely, that under S. 95 it is 
sufficient to prove that attachment was applied 

i0 i r °^ i nS i Ufficienfc Sr° und9 . -while in a suit the 
plaintiff has to show not merely that it was 
applied for on insufficient grounds but that it 

Ini h°M maUoiou * ?, y and without reasonable 
and probable cause. 89 A lad. 952 Rcl on. 

[P. 357, C. 2 ; P. 859, 0. 1] 
Ia^t ‘ J ' Mckta ' With Fasua ^“ f °r Appel- 

Be?Zdmt Witb Ji ’ ,na * Ui Sania ~ '« 
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defendants wrongfully and maliciously 
and without reasonable and probable 
cause, and that by reason of such wrong¬ 
ful application the plaintiffs suffered 
damage in their credit and reputation and 
have been put to trouble and inconveni¬ 
ence and expenses. 

Various issues were raised by Mr. 
Munshi for the defendants. The first 
issue is whether the plaint discloses any 
cause of action. Mr. Munshi has asked 
the Court to try this issue as a prelimi¬ 
nary issue in order to save the costs and 
expenses of inquiring into the merits if 
the first issue is decided iD the defendants’ 
favour. Mr. Munshi has contended that 
the plaint doe3 not disclose any cause of 
action on two grounds: first, that no 
attachment was in fact levied and that 
mere procuring of an order for attachment 
before judgment does not of itself afford 
cause of action for damages, and, secondly, 
that the order of attachment in the origi¬ 
nal suit was confirmed and a summons to 
vacate the said order wi^s discharged by 
the learaed Chamber Judge who heard it ; 
that it is an essential part of the cause of 
action in a suit for damages for the abuse 
of civil proceedings that the proceeding in 
which the process complained of is taken 
out should have terminated in favour of 
the plaintiff or that the particular process 
complained of has been superceded or dis¬ 
charged. 

In my opinion the defendants are right 
in both of their contention} on this point. 
As to the first point, it is admitted by the 
plaintiffs that no attachment was in faot 
levied, but the plaintiff's counsel contends, 
although the cause of aotion is not so 
stated in the plaint,—that the very faot 
of the Court's bailiff going to the shop of 
the plaintiffs with a view to enforce the 
warrant of attachment “was sufficient to 
oause damago to the credit of the plain¬ 
tiffs, and that the fact of the bailiff's 
going in execution of the ordor, which, the 
plaintiffs say, was obtained maliciously 
and without probable and sufficient cause, 
was an abuse of the process of the Court, 
and that the plaintiffs need not allege any- 
ing further to entitle them to damages 
tor the said aot. In paragraphs 19, 13 
and 14 of the plaint, the plaintiffs con¬ 
tend that they had suffered damage by 
reason of the wrongful application made 
by the defendants for attachment before 
judgment. Even assuming that the plain¬ 
tiffs are not entitled to prove that the 
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bailiff went to the shop to enforce the 
warrant of attachment and that to prevent 
such attachment moneys were paid by a 
relative of the plaintiffs, as stated in the 
plaint, the saM act of fcbe bailiff dees not 
give any cause of action to the plaintiffs. 
In Rama Aijyar v. Govhida Pillai , (l) 
attachment was not in fact levied on the 
plaintiff s moveables, but the reason why 
it was not levied is not stated in the facts 
of the case. Probably, there also the 
plaintiff paid the security, which is always 
mentioned in every warrant of attachment 
of go3(1 s, and for that reason the attach¬ 
ment was not levied. From the judgment 
of Mr. Justice Napier it appears that the 
bailiff did go to attach the moveables in 
pursuance o' the warrant of attachment 
in that case. The only reason, therefore, 
to my mind, why the goods were not at¬ 
tached must have been that the plaintiff 
there gave security. But even if that 
was not the case-the plaintiff in that suit 
did put his cause of action on the ground 
of the defendant's action in applying for 
attachment before judgment and ' coming 
to attach his moveables," and the Court 
there held that procuring an order for 
attachment before judgment however 
maliciously did not of itself affprd a cause 
of action for damages. In the present 
case also what happened, according to the 
plaintiff, was that the bailiff went to the 
shop of the plaintiffs to attach and that 
in fact no attachment was levied as a 
relative of the plaintiffs paid the amount 
mentioned in the warrant as being pay¬ 
able by the plaintiffs as security on his 
failing to show cause to the contrary. 
The warrant of attachment here does not 
order the plaintiffs to pay security and in 
default of such payment order attachment 
of the goods of the plaintiffs. As pointed 
out in Lotlihar . v. Lotlihar (2) where a 
similar provision in the old Civil Proce¬ 
dure Code was considered by the Appeal 
Court, the construction of the usual order 
of attachment before judgment is this. 
The defendants are called upon to furnish 
security for the fulfilment cf any decree 
that the plaintiffs might obtain against 
them or to show cause on any day fixed 
in the order why security should not be 
furnished and to this direction is append¬ 
ed an order for provisional attachment as 
provided in the form at the end of the 

(1) [1915] 39 Mad. 952=30 M.L.J. 160=(1916) 
1 M.W.N. U6-32 I.C. 44S=3 LAV. 82. 

(2) [16811 5 Bom. J43. % 
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Civil Procedure Code. Mr. Justice West, 
in his judgment at p. 644, says that an 
order made under S. 484, which is similar 
to the provision for attachment before 
judgment in the Code of Civil Procedure, 
1908, might mean " an attachment to be 

'' 11^ on the security nob 
being furnished or cause shown by'the 
prescribed day, or it might mean an 
immediate attachment of a provisional 
kind conditioned to become plenary if 
security should_not be furnished, or cause 
shown according to the terms of the 
order. Mr. Justice West held that the 
form showed that the latter was the 
intention of the legislature, and he goes on 
further to hold that if the attachment 
had been actually made it would in the 
first instance have been only a tem¬ 
porary one and the defendants showing 
cause on the day fixed in the order would 
have had it set aside and that to prevent 
the discredit and inconvenience that 
would ari<e from the attachment they 
took the only step open to them, namely, 
to pay the amount of security mentioned 
in the order. As Mr. Justice West ob¬ 
serves (p. 644) : “The order for attach¬ 
ment was supplementary to that for 
furnishing security, and the order for 
furnishing security was itself, if the de¬ 
fendants chose, dependent on their failing 
to show cause on the day fixed. Pri¬ 
marily, therefore, they had till that date 
to prepare their reasons, and the addi¬ 
tional order for intermediate attachment 
could not deprive them of that right. 
Neither, therefore, should the giving of 
security to avoid the pressure of that 
order." These observations of Mr. Justice 
West clearly show that the giving of the 
security before showing cause as to whe¬ 
ther security should be given or not is en¬ 
tirely optional with the plaintiff and that 
if ho does give it, it is merely to avoid 
the discredit and inconvenience that 
might arise from the attachment. 

The plaintiffs here have based their 
cause of action on the ground that there 
was discredit and inconvenience by the 
mere fact oi the bailiff going to their shop 
not by reason of the giving of the securi¬ 
ty. The giviDg of the security in fact- 
saved the discredit and the inconvenience. 
The plaintiffs, therefore, cannot contend 
that the very act which was done to save 
discredit and inconvenience resulted, not¬ 
withstanding its object, in discredit and 
inconvenience. To my mind this is a 
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coDtraSicfcion in terms, and, as observed 
in Rama Aiyar v. Cfovinda Pillai (l), 
there cannot be alleged any possible in¬ 
convenience or discredit by reason of the 
giving of the security, which would form 
the basis for a claim for damages for 
abuse of the process of the Court. Mr. 
Mehta contended that procuring an order 
for attachment with the object of getting 
speedy payment of the amount claimed 
in a suit was an abuse of the process of 
the Court sufficient to give the plaintiffs 
a cause for action for damages. In 
Grainger v. Hill (3), it was held that 
where the process of the law had been 
abused to effect an object not within the 
scope of the process, it was immaterial 
whether the suit which that process 
commenced had been determined or not 
or whether or not it was founded on rea- 
sonable and probable cause. Even in 
Grainger v. Hill (3), the process was 
enforced and the plaintiff was arrested. 
The principles of that case are 
applicable only where the process is em¬ 
ployed to compel the aggrieved party to 
do something which he is not legally 
bound to do under the process, and not in 
a case like this which is analogous to an 
action for a malisious arrest or malicious 
prosecution. I need not refer to the 
various cases sited and discussed in Rama 
Ayyar v. Govinda Pillai. I express my 
entire agreement with the reasoning in 

the judgment of Mr. Justice Napier in 
that case. 

Section 95 of the Civil Procedure Code, 
which provides for compensation in the 
case of wrongful attachment of the goods 
of a party, clearly shows that it is appli¬ 
cable only where the attachment is in 
fact effected and does not apply to a case 
where the attachment is applied for and 
has not in fact been levied. The remedy 
by way of a suit is allowed where the 
aggrieved party claims a larger compensa¬ 
tion than Bs. 1,000. But that does not 
make the basis of the suit any way dif¬ 
ferent from the basis on which compen¬ 
sation is allowed in the suit itself where 

proceag bas been wrongly put into 

excep( l ln ® thab in a suit something 
more „ required than under S. 95 and not 
that something less U required, namely 
that under S 95 it is sufficient to prove 

Sanffi? 0 ' attaohment Waa applied for on 

insufficient ^grounds, while in a suit the 
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plaintiff has to show not merely that it 
was applied for on insufficient grounds 
but that it was so done maliciously and 
without reasonable and probable cause. 

Od these grounds, therefore, I hold that 
the fact that attachment was not levied 
is quite sufficient to put the plaintiffs out 
of Court and that the plaint does not dis- 1 
close any cause of action for damages. 

Coming to the second ground, in my opi¬ 
nion,it is an essential part of the cause of 
action in a suit like this that the plaintiff 
must show that the order under which, 
he says, the process was enforced to his 
detriment whether by way of attachment 
or by way of arrest was set aside in the 
original suit. Halsbury's Laws of Eng¬ 
land, Yol. XIX, at p. 692, gives the excep¬ 
tions to the rule th it the termination of 
the proceedings in favour of the plaintiff 
or discharge of the process complained of 
must be proved to give a cause of action 
to the plaintiff ; but the exceptions, to my 
mind, refer to cases of quite a different 
nature than a case under an order for 
attachment or arrest under the Civil Pro¬ 
cedure Code. Under the Civil Procedure 
Code an order for attachment is not con¬ 
firmed until the party against whom it is 
made fails to show cause against the 
order on the day fixed for the purpose. 
If by reason of the party's absence on the 
day so fixed the order is confirmed cz 
parte the party may take out a summons 
for having the order vacated, and if he 
succeeds in satisfying the Court that he 
was unable to appear for a sufficient 
oause and that the order was not justified 
on the facts the order would be vacated 
by the Court. The order for attachment 
complained of in this suit was confirmed 
• ez parte and the plaintiffs took out a 
summons for vacating the same, but un¬ 
fortunately for them, although the learn¬ 
ed Chamber Judge was of opinion that 
there was sufficient causo for the plain¬ 
tiffs absence and that tho order wa 3 not 
justified on the facts, he dismissed the 
summons and did not vacate the order on 
the ground that the point was aoademio, 
as a deeree had been passed against the 
plaintiffs for the amount which they had 
deposited for security and the plaintiffs 
had agreed that the amount so deposited 
by the plaintiffs should be withdrawn By 
the other party in satisfaction of the de- 
oree. The question, however, oould not 
be treated as academic if the plaintiffs 
were going to olaim heavy damages as 
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they have done in this suit. The ques¬ 
tion was very important from that point 
of 'lew. The plaintiffs’ counsel ought to 
have brought that aspect of the order to 
the notice of the Chamber Judge. It 
does not appear from the notes of the 
Judge s clerk that this point was put be¬ 
fore the Chamber Judge. It may be that 
the point was not then present to the 
mind of the plaintiffs, or that counsel 
may have thought that oven if the order 
was set aside, as no attachment had been 
levied, the result would be merely acado- 
mic. If it had been present to the mind 
of counsel that a big claim for damages 
was going to bo made because of the 
wrongful attachment, he would have ask¬ 
ed the Court to vacate the order on that 
ground. hatever may be the reason, I 
must say that I cannot go by the opinion 
given by the learned Chamber Judge. I 
am bound by the fact that the original 
older for attachment was confirmed and 
6till subsists. I cannot in this suit go 
into the merits of that r> r der and hold 
that tho order was wrongly made and 
treat the order as discharged or vacated. 
On the socond ground also, therefore, I 
hold that the plaint diselosos no cause of 
action inasmuch as it does not show that 
the original order of attachment was 
vacated. 

. 0n fchis finding I do not think that the 
time of the Court or moneys of the par¬ 
ties should be further wasted in going 
into the merits of the case. I must say 
here that there is not a word in the plaint 
* s to there being any damage by reason 
ol the payment of the moneys by way of 
secur »y. As to the damage by reason of 
the bailiff • going in the simp, as held in, 
Rama Any nr v. Govinda Pillai (l), no 
such damage can be possibly proved, and 
to my mind, therefore, even on tho merits 
it would bo futile to allow the plaintiffs to 
adduce evidence to show that in fact 
there was damage. There could not pos¬ 
sibly have been any damage. 

I hold that it is not necessary to go in¬ 
to the other issues in the case, and that 
the suit must, therefore, be dismissed 
with costs. 

Suit dismissed. 
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Pratt, J. 

A. hi. Roberts —Plaintiff. 

v. 

A. D. Shanks — Defendant. 

O. C. J. Suit No. 3308 of 1022, Decided 
on 29th September, 1924. 

★ * Torl — Mas’er and servant — Servant 
sli-jhtbj dcvialinj front master’s instructions is not 
actinj beyond the scope of his employment. 

Where defendant instructed his motor driver 
to take the car to the garage direct but the driver 
instead of faking it direct went home for meals 
and then took it to the garage by a circuitous 
way and on the way brought it in collision 
with plaintiff's car which suffered damage 
thereby. 

Ilild; that the servant was acting within the 
scope of his employment and the master was 
liable. 4 Q. D. 47G I list. [p. 301 C. 2] 

hi. V. Desai —for Plaintiff. 

1. S. Taleyarkhan —for Defendant. 

Judgment—This is a suit by the 
plaintiff for damagos for injury done to 
her car in a collision due to the negligence 
of tho driver of the defendant's car. 

The defendant pleads contributory ne¬ 
gligence and also that the collision was 
due to the negligence of the plaintiff's 
driver, and accordingly supplements his 
written statement by a counter-claim for 
damages. 

The accident occurred on January 13, 
1922, at 9 30 P. M. The plaintiff's car is 
an Overland car and her husband was 
being driven in it to Mahim. Mr. Roberts 
was seated on the rear of the car and the 
driver was in the front seat driving. The 
accident occurred opposite the Church- 
Gate Street Station. Mr. Roberts did not 
actually seo how tho accident occurred 
but ho saw the defendant's car sixty or 
seventy yards ahead driven at great speed. 
He looked down to arraugo some parcels 
of provisions, which wore rolling about at 
tho bottom of tho car, and the next thing 
that ho know was that tho defendant’s 
car had crashed iDto his. The driver, 
howover, did seo how tho accident occur¬ 
red and ho says that ho wa3 driving at a 
moderate pace of twelve to fifteen miles 
per hour along the right side of the road, 
i. e. , along the west side of tho Queen’s 
Road when the defendant's car approached 
him in the opposite direction. He says 
the defondant's car was driven very fast 
at a speed of twonty-five to thirty miles. 
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per hour and that it was driven in a very 
irregular manner zigzagging across the 
road. When the defendant’s car came 
nearer, he says it swerved to the west on 
to him, and then he did the only thing 
possible, by swerving his own car to the 
east, but not in time to avoid the collision. 
The defendant's driver on the other hand 
admits that he was driving at fifteen to 
twenty miles per hour, hut he says that 
he was driving on his proper side of tbo 
road, /. c., tho east side of the Queen's 
Road. Ho says the plaintiff's car ap¬ 
proached him from the south at a rate of 
twenty to twenty-five miles an hour, and 
that the plaintiff's car swerved suddenly 
to east. He stopped his car, but it was 
not in time-to avoid the collision and 
that the plaintiff’s car hit his. 

[After discussing the ovidence on the 
question whether the accident was duo to 


the negligence of tho driver of th(* plaintiff 
or of the defendant his Lordship came to 
the conclusion that there was no ovidence 
to support the plea of contributory negli¬ 
gence. The Judgment then-proceeded ]. 

It is suggested that tho plaintiff’s driver 
swerving to the right contributed to tho 
accident, but I do not think it did. Tho 
plaintiff’s driver could do nothing else 
when the defendant's car swerved on to 
his right but to turn. He could not turn 
to the left, because, if he had, the cars 
would certainly have met, and therefore 
the only chance of escape was turning to 
the right and he therefore took the only 
course possible. I think that the accident 
was solely due to the negligence of the 
defendant's driver. 

It is suggested that the defendant is 
not responsible for the negligence of tho 
driver on the ground that the driver was 
not then acting in the course of his em¬ 
ployment. Kow the facia are that the 
defendant had employed his driver to 
drive him to Borj Bunder Station. Tho 
defendant left his driver there at 8-30 
P. M. with instructions to take the car 
back to the Wellington Mews. The driver 
instead of taking the car to the Welling¬ 
ton Mews wont to his own house some¬ 
where in Princess Street, had his evening 

meal there, and at the time of the acci¬ 
dent was driving from his home in Prin- 
cess Street to the Wellington Mews. It 
is suggested that beoause the driver had 
disobeyed his master’s instructions to go 
straight from Bori Bupder to the Welling- 
ton Mews, the defendant is not liable. The 


following two case; were cited in support: 
Sanderson v. Collins 0) and Storey v. 
Ashton (2) 

The facts in this case are distinguish¬ 
able from Sanderson v. Collins (l) in that 
there the coachman had taken the car¬ 
riage out for his own purpose, whereas 
here the driver had taken the car out on 
defendant's instructions and had been left 
in charge of the oar by the defendant. In 
Store!/ v. Ashton (2) tho accident occurred 
after the driver's employment in his mas¬ 
ter's business bad terminated for although 
he had nearly returned home be drove off 
after bueinoas hours on an errand of a 
third pereon. Hero tho defendant's ser¬ 
vant no doubt, deviated from the instruc¬ 
tions of the defendant in going home for 
his meals, but at the time of the accident 
he was carrying out the defendant's ins¬ 
tructions and was driving to the Woffing¬ 
ton Mews in order to garage his car. It is 
quite clear, therefore, that at the time of 
the accident the defendant’s servant was 
acting in the course of his employment, 
and was not on a frolic of his own. 

Tho only other point remaining is the 
question of damages claimed for the in¬ 
jury to the car. This is proved by Hy¬ 
land’s bill which amounts to Rs. 2,050-2-3 
and for loss of use of the car during the 
two months it was under repairs. The 
damages for loss of use the plaintiff 
estimates on the footing of what might 
have been tho earnings of a taxi-cab, 
which she used as a private car, during 
that period. She estimates this amount 
at Rs. 25 per day, hut there are no re¬ 
gular accounts to corroborate this ligure. 
She also says that she could have hired a 
car at tho time as a substitute for Rs. 20 
a day including chauffeur’s wages and 
petrol. Chauffeur’s wages and petrol 
would not enter into the account because 
those wore expenses which would be in¬ 
curred in any case. I think tho fair 
amount to allow for the loss of tho use of 
the car is a sum of Rs. 10 a day for the 
sixty-one days. 

There will be a decree for the plaintiffs 
for the sum of Rs. 2.660-2-3 with costs 
and interest on judgment at six per cent. 

Counter-claim dismissed with costs. 

Suit decreed. 


,au » 
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Macleod, C. J. and Coyajee, J. 

Achyut Narayan Kltare — Plaintiff — 

Appellant. 

v. 

Rama chan dr a Kcshav Ukidvc — Defen¬ 
dant—Respondent. 

First Aopeal No. 172 of 1923, Decided 
on 22nd January 192-5, from the decision 
of the Sub. J., Thana, in Suit No. 135 of 
1922. 

Civil P . C., S. 34 —Mortgage suit — Interest al' 
lowed J rent date of suit only so as to make intercs 
eqva’ to capital — Interest a’so allotted in case of 
default in payment from date fixed of payvient — 
Awardof rntercst was held jrroper. 

There is a discretion vested in the Court to 
decide whether intent should l.e allowed on the 
redemption money from the date of the suit. 

[P. 3C2. C. 2] 

Where the lower Court allowed intere-t after 
the date of the suit so as to make the total sum 
decreed for interest equal to the -amount of the 
principal and then 'allowed further interest in 
case of default, on the total sum from the date 
fixed for payment under the decree upto actual 
realisation at G p. c . 

Held ; that plaintiff had no particular claim on 
the Court to award him any further amount and 
that the award of interest was proper.fP. 302,C. 2j 

A. G. Satliaye — for Apj'ellant. 

M. V. Bhat—ior Respondent. 

Judgment.—The plaintiff sued to re¬ 
cover Rs. 9,782-8-0 as the balance still 
due on a mortgage 'bond, dated June 17, 
1914, with costs and future interest. The 
lower Court found that the principal was 
Rs. 4,999, that the amount of interest due 
up to the date of suit was Rs. 4,783-8-0 
but only allowed further interest after the 
date of suit so as to make the total of 
interest awarded equal to the amount of 
the principal. A preliminary decree was 
passed directing that the defendants 
should pay Rs. 9,998 with costs on or 
before July 15, 1923. Interest after July 
15, 1923, was to run on the whole of the 
above amount at six per cent, until realisa¬ 
tion. 

The plaintiff has appealed on the fol¬ 
lowing grounds (l) The lower Court 
was wrong in holding that the rule of 
damdupat applied in calculating interest 
in a mortgage suit from the date of the 
suit to the date fixed for redemption. (2) 
The lower Court should have at least 
allowed interest on Rs. 9,782-8-0 at the 
agreed rate from March 26, 1922, till 
which date interest was calculated as 
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stated in the plaint, up to July 15, 1903 ( 
the date fixed by the decree for redemp¬ 
tion, after taking into consideration the 
payment of Rs. 8,100 made on or about 
April 30, 1923. 


In Hiralal Ichlialal v. iV arsilal Chatur. 
bhujdas^ (l) the suit wa 9 brought for 
redemption of a mortgage. The plaintiff 
claimed to be allowed interest on the re¬ 
demption money for the period between 
the date of the suit and the actual date of 
redemption. It was held by the District 
Judge that the rule of damdupat applied, 
and therefore the amount of arrears of 
interest to be allowed was limited to an 
amount equal to the capital sum, but 
awarded no interest from the date of suit. 
It was contended that the omission to 
give interest wa9 due to an oversight as 
no reference was made in the judgment 
to the question whether such interest 
could he allowed. The High Court treated 
the matter as if the District Judge had in 
the exercise of his discretion declined to 
allow interest, and it thought that there 
had not been an unreasonable exercise of 
his discretion. Their lordships of the 
Privy Council agreed with this decision 
and the grounds on which it rested. There 
is therefore a discretion vested in the 
Court to decide whether interest should be 
allowed on the redemption money from 
the date of the suit. There is nothing in 
the judgment of the lower Court in this 
case from which we can deduce that the 
Judge dealt with this particular question. 
He has allowed interest after the date of 


the suit so as to make the total sum de¬ 
creed for interest equal to the amount of 
the principal. We are entitled, therefore, 
to consider whether in appeal we should 
allow any further interest from the date 
of the suit. The plaintiff has succeeded 
in getting a decree for double the amount 
of his capital which was invested on June 
17, 1914. It cannot he said that a per¬ 
son, who has invested his money in a 
mortgage and has succeeded in doubling 
his capital in less than ten years, has 
any particular claim on the Court to, 
award him any further amount. The 
Court has awarded interest from July 15, 
1923, on the total redemption money, and 
consequently if the defendants failed to 


(1) [1913] 37 Bom. 320 = 40 I.A. 08=17 C.W. 
N. 573=13 M.L.T. 415=(1913) M.W.N. 428 
= 11 A.L.J. 432=17 C.L.J. 474=15 Bom. 
L.R. 483=18 I.C. «JC9=25 M.L.J. 101 
(P.C.) 
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redeem, the plaintiff would recover in¬ 
terest not only on the capital 'but also on 
a similar amount of interest. We think, 
therefore,'that the appeal should be dis¬ 
missed with costs. 

Appeal dismissed. 
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Macleod, C. J. and Crump, J. 

Manikbai Vishnudas Gujjar and others 
—Plaintiffs—Appellants. 


v. 


Gokuldas Ramdas Karadgi and others — 
Defendants—Respondents. 

First Appeal No. 114 of 1923, Decided 
on 5th December, 1924, from the decision 
of the First Class Sub. J., Bijapur, in 
Suit No. 327 of 1920, 

★ ★ Hindu Law — Adoption—Adoptee married 
and having children — Estate in natural family 
vests in adoptee's daughter. 

Where a sole surviving co-parcauer of a Hindu 
family is adopted into another family and has a 
daughter then living, his estate in his natural 
family vests in his daughter, on his adoption. 

[P. 365, C. 1] 

3. C. Coyajee and A. G. Desai — for 
Appellants. 


Nilkanth Atmaram—iox Respondent. 

Macleod, C. J. The plaintiffs sued t 
recover possession of the plaint propert 
after a declaration that plaintiff No. 1 wa 
an owner or in the alternative if plainti 
No. 1 was not an heir that plaintiff No 
should be declared the owner. 

It was alleged that the property orig' 
naUj-belonged to two brothers Narsido 
and Snankerdas, but it has been found b 
the Court below and that finding has nc 
been disputed in this Court, that the bre 
thers were not in union, and so the fol 
lowmg pedigree [vide next column] wil 
be sufficient for the purposes of this appeal 

d J aTh ?erfcy ¥ d by Narsi 

das and ffis son Ramdas Narsidas died i, 
one md ^ 8 Was ad °P ted in 1908 b- 

Z AtT„ n «“ S ' M r ? 6 ‘‘°™° “< Narsi 
hid n .^hetlme of his adoption Ramda 

pii«n 8 „.r M . k °- 3 " na ■ 

titkd 6 M^h tiffS 0laim fchafc ^ey are en 
Badhabai and Batnabai. b h3 daDshtori 


It was decided in Kalgauda Tavanappa 
v. Somappa Tamanganda (l) that when 
a married Hindu having a son is given 
in adoption, the son does not, like his 



father, lose the gotra and right of inheri¬ 
tance in the family of his birth, and does 
not acquire the gotra and right of succes¬ 
sion to the property of the family into 
which his father is adopted. It was also 
held that when a married Hindu is given 
in adoption his wife passes with him into 
the adoptive family because according to 
the Shastras husband and wife form one 
body. The second plaintiff, therefore, 
can in no case succeed. But the rights 
of a daughter in the event of her father 
being adopted have, as far as we oan as¬ 
certain, not been considered either in texts 
or reported oases, neither have they been 
discussed by any of the writers on Hindu 
law. It is not surprising that the texts 
are silent on the question as in olden 
times the adoption of a married man 

ha .T ln | obUdren would be repugnant to 
orcpodox Hi ndu ou3toms. 

£K 3 Pom ‘ 669=3 L 8 °9=nB^ 
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The trial Judge has taken it for granted 
that the main issue was ‘ Who was the 
heir of Narsidas after the adoption of 
Ramdas’?, and it cannot be disputed that 
the defendants were nearer heirs to Narsi" 
das than plaintiff No. 1. 

Para 12 of the judgment says : “ After 
Ramdas left the family by adoption 
Ekambribai was the heir of Narsidas to 
whom the property belonged and she 
lived in the house till her death which 
took place on September 12, 1912”; and 
para 75 says: “ the property in dis¬ 
pute belonged to Narsidas. Defendants 
1, 2,^ 3, 4 and 6 are sons of the daughters 
of Narsidas and are his heirs preferably 
to plaintiff 1 or plaintiff 2.” He had 
some justification for so holding. As in 
Ramacliandra v. Vanubai, (2) Ramdas 
attempted to execute a decree obtained by 
his father. The case came up to the High 
Court when it was held that Ramdas by 
his adoption lost all rights in his father's 
estate which thereafter wont to the heirs 
of Narsidas. The judgment-debtor was 
the only other party to the proceedings, 
and the rights of the present plaintiff No. 
1 as daughter of Ramdas were never taken 
into consideration. It would have been 
sufficient for the Court to decide that 
Ramdas was incompetent to execute the 
decree without going on to say in whom 
the right to execute lay. In any event 
plaintiff No. 1 is entitled to raise the 
point in the present suit, the question 
is not res judicata, and the dictum of the 
High Court being obiter must, at the best, 
bo treated with the respect usually at¬ 
tached to such dicta. The trial Judge 
says : ‘By his adoption Ramdas lost all 
rights of inheritance in his natural family 
as completely as if ho was never horn in 
it. Inheritance must be traced from the 
previous male holders.’ 

It is true that his right to the property 
of his adoptive family accrued as if he 
had been horn in it, and it is equally true 
that he lost all rights to the property of 
his natural family. But I think the 
Judge is led into a fallacy by using the 
words 'right of inheritance' without re¬ 
gard to the varying circumstances which 
may oxist in different cases. If Narsidas 
had been alive in 1908 Ramdas would 
have lost all rights to the family property 
which he had as co-parcener, and all 

iJ) [lUl'.q 4:s Bom. 714=5‘2 1. C. 005=21 Bom. 

L. R. 77C. 


rights to succeed to any self-acquired 
property of Narsidas. The adoption 
would have put an end to those rights in 
the same way as if he had died, but it 
is quite unnecessary to add a further 
fiction as if he had never been born in 
the family.’ 

It is unfortunate that when we get 
within the realm of fiction the ordinary 
rules of logic no longer apply. If the 
adopted son is to be considered as having 
been born in his adoptive family, the 
ordinary result should follow that he 
takes the whole of his family then in 
existence into the adoptive family, but 
as I have pointed out above he does not 
take his sons with him, and presumably 
his unmarried daughters are left behind 
as well. There can be no difficulty with 
regard to the rights of the son in his 
father's property. If father and son are 
joint the son, on his father’s adoption, 
succeeds by survivorship. If there are 
other co-parceners the result is the same. 
If there is a daughter unmarried she is 
entitled to maintenance and marriage 
expenses. The difficulty arises when the 
adopted son is the sole owner of ances¬ 
tral property as Ramdas was. If he is 
to be treated as having civilly died in 
the natural family when ho was adopted, 
the property should go to his heirs, as 
he was the last male-holder and not to 
the heir3 of his fathers. If in 1908 he 
had died a natural death, undoubtedly 
plaintiff No. 1 would have been his heir¬ 
ess, and if ho is to be treated as dead by 
a fiction, there can be no possible reason 
for departing from the ordinary rule of 
devolution of property under the Hindu 
law. One result of tracing descent from 
the next generation above would be, that 
if Narsidas and his brother Shankardas 
had been joint, as the plaintiff contended, 
since Shankardas survived Narsidas the 
property would go to his heirs and not 
to the heirs of Narsidas, with the result 
that Ramdas would have become entitled 
to the property as son of Bhagwendas, his 
adoptive father, first cousin of Shankar¬ 
das, in preference to his brother’s son's 
daughter or his brother’s daughter’s sons. 
The fallacy in the passage of the judg¬ 
ment under review lies in the failure to 
recognize that Ramdas had no right of 
inheritance to the property of Narsidas 
to lose. He had already acquired it by 
survivorship. In Dattatraya v. Govind 
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(3) it was held on the authority of the 
text of Mann, Adhyaya 1, verse No. 1-12, 
that a Hindu, the sole owner cf ancestral 
property lost his right to the suit pro¬ 
perty on adoption, but in the case of pro¬ 
perty acquired by partition it was held 
in Mihaklcshwar v. Subramaniya (-1) that 
the suit property was not the estate of 
the natural father within the meaning 
of the above-mentioned text, and there¬ 
fore the son was not divested of it on 
adoption. Consequently the question who 
would succeed to it if lie were divested 
did not arise. But I expressed the opi¬ 
nion that then the heir of the defendant 
at the time of his adoption would have 
had to be ascertained as if he were dead. 

In Dattatraya v. Govtud (3) also the 
question was not decided as the mother 
•of the adopted sou was the heir of her 
son and also of the father. 

Though there is an objection to refer¬ 
ring to an adopted son as civilly dead in 
his natural family (cf. Sir Rajah Venkata 
Narasimha Appa Row v. Sri Rajah 
Rangayya Appa Row (5). I cannot see 
myself that there is any reason ' in this 
case for holding that the property should 
gototho heirs of Narsidas and not to 
the heirs of Ramdas. 

In my opinion, therefore, plaintiff No. 1 
is entitled to succeed to her father’s pro¬ 
perty. There will be a decree for pos¬ 
session and an inquiry as to mesne pro¬ 
fits from date of suit with costs through¬ 
out. 

Crump, J.— I agree. 

___ A ppeal allowed. 

(3) [191G] 40 Bom. 429 = 34 I. C. 423 = 18 

Bom. L. R. 268. 

(4) 1923 Born. -297 = 47 Bom. 542 = 25 Bom. 

L. R. 274. 

(5) [1905] 29 Mad. 437=16 M. L. J. 178, 
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Macleod, C. J. and Crump, J, 
Bhikaji Lax man —Appellant. 

v. ' 

T \e Secretary of State for India— Res¬ 
pondent. 


First Appeal No. 228 of 1923, Deoid 
on 6 th January, from the deoisi 

1921 9 Dt ‘ J " Belgau ®' in Saife No. 7 


isfcj PtiSSSL 9 ficet Act ( n 

for\^ul hoI fu g •“*“*«“* waUn prop 


(6) Bombay Her. Jurisdiction Act (.V of 187G) 
S. 4 (a) —Order of commutation of irat an services 
passed without observing Bombay Hereditary Offices 
Act . .S'. TZ—Suit to set aside tie order lies. 

Where a Collector orders, at the iustance of 
the widow of the last watandar, commutation of 
kultaruiki services and the procedure prescribed 
by the Bombay Hereditary Offices Act S. 73 is 
not observed by the Collector while passing the 
order, the order is ultra vires. A suit in a Civil 
Court to set aside the order is not barred by the 
provisions of the Bomba? Revenue Jurisdiction 
Act (X of 1-70KS.- 4 (ah ' I.P 307 C 1] 

(c) Bombay IB reditary Offices Ad (III of Is 791 
S. 73— Xon-comp-iiKce with the Procedure laid 
down in S. 73 makes order ultra vires. 

T.f there is no record cf any investigation hav 
ing been made cr if there is nothing to shew 
that an opportunity bad been giv^u to the other 
members of the Titan family of being heard oV 
that any reasons were recorded by the Collector 
for his decision, an order directing commutation 
is ultra vires f P 3*57 C 1] 

H. C. Coyajec and D. R. Manerikaf — 
for Appellant. 

S. S. P.itkar —for Respondent. 

Macleod, C. J. —The plaintiffs sued' 
for a declaration that the order of com¬ 
mutation of Kulkarniki service in rogard 
to five villages in the Khanapur Taluka- 
of the Belgaum District was ultra vires of 
the Collector and was not binding on them. 

The defendant, the Secretary of State 
claimed that the suit was barred under 
paras. 2 and 3 of S. 4 (a) Bombay Reve¬ 
nue Jurisdiction Act ; that the order of 
commutation of the Kulkarniki service- 
was not ultra vires of the Collector : that 
Laxmibai at whoso instance the order 
was passed was in 1915 the representa¬ 
tive of the persons beneficially interested 
in the watan and was the duly registered 
representative watandar, and so was a 

holder ” as defined in clause 4 of S. 15 
of Bombay Act III of 1874, and that the 
settlement made with her was therefore 
legal and binding on her successors, the 
plaintiffs, u«3er clause 3 of that section. 

One Bhikaji Laxman waa the sole re¬ 
presentative Kulkarniki watandar of se¬ 
venteen villages, including the five men¬ 
tioned in the plaint, and his widow Lax¬ 
mibai had been registered as the sole- 
representative watandar after Bhikaji’s 
death. On September 9, 1878, Laxmibai 
adopted plaintiff’s father Laxman, and 
two days later passed the adoption deed, 
Exhibit 19. Laxman’s natural father 
Krishna# on the same date, September 
11, passed an agreement that Laxmibai 
should enjoy the right of Kulkarniki ser¬ 
vice in the five plaint villages for the- 
terms of her natural life for maintenance.. 
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Thereafter disputes arose between Lax- 
mil)ai and Laxman which resulted iE a 
suit being tiled, No. 10 of 1S96, in which 
Laxman got a decree that his adoption 
was valid but Laxmibai's rights under the 
agreement were preserved. Laxman's 
name was then entered in the register as 
watandar for twelve out of the seventeen 
villages, but Laxmibai’s name was retain¬ 
ed for the five plaint villages. In 1913 
Laxman died leaving a widow Sitabai and 
two minor sons, the present plaintiffs. 
On January 24, 1915, Laxmibai applied 
to the Collector to commute the right of 
Kulkarniki service with respect to the 
plaint villages. On that application the 
commutation order was passed by the 
Collector. Laxmibai died on November 
25, 1917, and tiiereafter Sitabai as plain¬ 
tiffs’s guardian asked the Assistant Col¬ 
lector to cancel the commutation order. 
This was refused, and the refusal was 

an order of the Commis¬ 
sioner, and also by Government. Sitabai 
then gave notice that she would file a 
suit. Eventually the present suit was 
filed on September 16. 1021. 

The District Judge has dismissed the 
plaintiff’s suit on the ground that it was 
barred by S. 4 (a) of the Bombay 
Revenue Jurisdiction Act. Assuming that 
it is a suit to obtain a declaration 
that the order of the Collector was 
ultra vires, and therefore null and void 
and not binding on the plaintiffs, the 
question is whether the plaintiffs are not 
entitled to prove certain facts which 
would justify the Court in granting them 
the declaration asked for in spite of the 
provisions of S. 4 (a) of the Bombay 
Revenue Jurisdiction Act. 

In Maganchand v. Vithalrav (l) the 
Court found that the Assistant Collector’s 
order, purporting to be made under S. 11 
of the Hereditary Offices Act, was un¬ 
authorized, and therefore held that that 
order was no bar to the maintenance of 
the plaintiff's suit. Relying on that deci¬ 
sion, two points have been taken by the 
appellants’counsel before us:—(l) that 
Laxmibai was not the ‘holder’ of the 
watan within the meaning of that term 
in S. 15 of Bombay Act III of 1874 ; and 
(2) that the provisions of S. 73 of the Act 
had not been complied with, and that, 
therefore, the order passed by the Collec- 
tor directing commutation of the watan 

(1) [1912] 37 Bom. 37=17 I. C. 148=14 
Bom. L. R. 793. 
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was not a proper order, so that the provi¬ 
sions of S. 4 (a J of the Revenue Jurisdic¬ 
tion Act did not apply. It does not appear 
that when Act III of 1874 was passed, it 
was contemplated that the widow of a 
watandar could succeed to him as watan¬ 
dar. Watandar, ” according to S. 4 of 
the Act, means a person having an heredi¬ 
tary interest in a watan. It includes a 
person holding watan property acquired 
by him before the introduction of the 
British Government into the locality of 
the watan, or legally acquired subsequent 
to such introduction, and a person hold¬ 
ing such property from him by inherit¬ 
ance. It includes a person adopted by an 
owner of a watan or part of a watan 
subject to the conditions specified in 8s. 33 
to 35. “ Representative Watandar ” 

means a watandar registered by the 
Collector under S. 25 as having a right to 
perform the duties of an hereditary office. 
Although Laxmibai was registered under 
S. 25 as representative watandar. it does 
not follow that she was a watandar 
within the meaning of that term in S. 4, 
which induces for the purposes of the 
section any sole owner or the whole 
number of joint owners or any person 
dealt with as representative of the person 
beneficially interested or entered as such 
in the Government record at the time of 
the settlement, and it does not follow that 
she was a ' holder ’ within the meaning 
of that word in S. 15 cf the Act. By S. 2 
of Bombay Act V of 1886 " Every female 
member of a watan family other than the 
widow, mother or paternal grandmother 
of the last male owner, and every person 
claiming through a female, shall b6 post¬ 
poned in the order of succession to any 
watan, or part thereof or interest therein, 
devolving by inheritance after the date 
the Act comes into force, to every male 
member of the family qualified to inherit 
such watan, or part thereof or interest 
therein. The interest of a widow, mother 
or paternal grandmother in any watan or 
part thereof shall be ior the term of her 
life or until her marriage only.” There¬ 
fore the interest of the widow in a watan 
is to be compared to the interest of a 
Hindu widow in her husband’s estate. I 
doubt whether it was ever intended that 
the Government should be able tojtreat the 
widow as a watandar for the purposes of 
sanctioning the commutation of the watan 
service. In my opinion a widow holding! 
an interest in watan property for the terml 
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(of her life or until her marriage is not a 


*.*k.v* W» - —— — —-^ 

“ holder ” within the meaning of that 
term in S. 15 of the Act III of 1S/4. 

It would follow, therefore, that the 
Collector negotiating with a person who 
was not a holder of the watan was ncjfc 
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that MACLEOD, C, J. AND CRUMP, J. 

of lo/4. . 

ire that the Manilal Jibhai —Plaintiff—Appellant. 


authorised to pass a commutation order Kespondent 

under S. 15 of the Act and the decision Second a 

in Maganchand v. Vithilrav ( 1) is appli- on 8 th Dec 

cable to this suit. of the Sub. 

A further objection arises from the fact 224 of 192: 

that the Collector had not complied with Civil P. C. 

the provisions of S. 73 of the Act. That i nentinpiibU 

section is imperative and enacts that “No the rest of tht 

order under Part III directing commuta- "“‘"Tfr; 

tion of a watan ...shall be passed, unless . w I , a: “ 1 tll 1 I hl 
„ . .... . . • ... the laud desc 

after an investigation recorded in writing a , 1( i t0 obtui, 

and a proper opportunity afforded for the aut to remov 
bearing of claims and the production of Held; tha: 
evidence. In each such investigation, the Pf l .^ ate 
Collector or other officer shall record his U or caVhVsi 
decision with the reasons therefor in his get tbo otla ri 
own handwriting.” It is admitted that walk over tha 
there is no record of any investigation the otla, uole 
having been made, or that any opportu¬ 
nity had been given to the other members B. D'r 
of the watan family of being heard, or B. B. 21 
that any reasons were recorded by the Judgme 
Collector for his decision. The learned action to hi 
Judge considered that as the claimants described ir 
did not take this point in the appeals to to obtain 
the revenue authorities, and as it was not defendant 1 
set out specifically in the plaint, he was by him on 
entitled to consider that the Collector had Nadiad cit\ 
duly complied with the provisions of S. 73. situated, v 
Although it may be smd that the, plaintiffs Defendant 
did not specifically rely upon this fact in existed sine 
asking the Court to hold that the order had no inte 
was ultra vires still in para 5 of the plaint was held tc 
it is stated that thu Collector made a City Surve- 

191Wilh ° ° 0 “ mutat ? on some ‘‘me in #as caused 
1915 without g^mg notice to the minor The trial 

plaintiffs or their guardian, so that the was a publ 

COm - entitled to 

K i Ink s - 73 was in “ ade b y« 

Jgio., £ z 

HS55 *!" ‘W ** 1 b. R. p, M7 , 

Crump, j.-i agree • Plaintiff is, 

a , „ aue withoui 

Appeal allowed . of s. Qi nf 


*. 

Ishvarbhai Samalbhai — Defendant —■ 


Second appeal No. 438 of 1923, Decided 
on 8 th December 1924, from the decision 
of the Sub. J., Ahmedabad in Appeal No. 
224 of 1922. 

Civil P. C. S.'.ll—Suit for removal of encroach¬ 
ment ta public street—Plaintiff unable to prove that 
the rest of the street cannot be used — Suit is not 
mabUainable . 

Plaintiff tiled a suit to have declaration that 
the land described in the plaint was street land 
and to obtain a mandatory order directing defeu- 
aut to remove an otla made bv him ou the laud, 

Held ; that such a suit at the instance of a 
private person is not tnaiutainablo unless he is 
able to show that he is unable to use the road, 
uor can ho seek the assistance of the Court to 
get the otla removed, merely becauso he wants to 
walk over that portion of tho street occupied by 
the otla, unless he proves special damage. 

[P. 3GS, C. 10 

H. V. Divatia —for Appellant. 

M . H. Mehta —for Respondent, 

Judgment— The plaintiff filed this 
action to have a declaration that the land 
described in the plaint was street land and 
to obtain a mandatory order directing 
defendant No. 1 to remove an otla made 
by him on the land. The Municipality of 
Nadiad city, in w hich the property was 
situated, was made a party defendant. 
Defendant No. 1 asserted that his otla 
existed since a long time; that plaintiff 
had no interest in the land ; that the land 
was held to be of his ownership by the 
City Survey Officers and that no damage 
was caused to the plaintiff. 

The trial Court held that the suit land 
was a publio street »nd that plaintiff was 
entitled to sue to have the encroachment 

made by defendant No. 1 thereon re¬ 
moved. 

The first defendant appealed. In his 
judgment, the Judge said 

Assuming that the otla land forms 
part of a public street land, . the question 
is whether defendant No. l’s act amounts 

T° ? p on ?? l ? noe - 1 think * ifc do «3. vide 

b n Sw ¥'1; , p - 4 ? 8 and 24 Bom - L - 

p, 807, whioh lay down that appropria¬ 
tion of a part of a publio road or building 

pwiffT U f£ fc3 , t0a pubUo nuisanoe - 
Plaintiff is therefore, not competent to 

aue without compiying with the provisions 

of b. 91 of the Oml Procedure Code." 


i 
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Accordingly he allowed the appeal and 
reversed the decree of the trial Court. 

The appellant contends that although 
the otla was a public nuisance, the plain¬ 
tiff was entitled to an injunction restrain¬ 
ing the defendant from using that part of 
the road occupied by the oila without pro¬ 
ving special damage. He relies upon the 
decision of this Court in Baslingappa 
Parappa v. Dharmappa Basappi (l) 

Plaintiffs sued on behalf of themselves 
and of other members of a religious com¬ 
munity to have a declaration of their 
right of marching in procession with a car 
along a particular public road to certain 
temples and for an injunction restraining 
the defendants from interfering with the 
plaintiffs. The defendants contended that 
the plaintiffs had no right to march along 
the road. The lower Courts dismissed the 
suit on the ground that the road being 
public the plaintiffs could not sue unless 
special damage were shown and proved. • 

On second appeal by the plaintiffs it 
was held, reversing tha decree and allow¬ 
ing the claim, that the suit was not for 
removal of a public nuisance hut for a 
declaration of the right of an individual 
community to use the public road. Every 
member of the public aud every sect has 
a right to use the public streets in a law¬ 
ful manner and it lies on those who would 
restrain him or it to show some law or 
custom having the force of law abrogating 
the privilege.” 

The question here is an entirely differ¬ 
ent ODe. The plaintiff does not seek for a 
declaration that he has a right to use a 
public road, nor can he say that such a 
right has in any way been obstructed. 
But ho wishes to make a claim to a right 
to pass over tho particular portion of the 
road occupied by the otla, though his 
right to u& the rest of the road has not 
been interfered with. He cannot sustain 
the suit, as he has not been able to show 
that ho is unable to use the road, nor can 
he seek the assistance of the Court to get 
the otla removed, morely because he wants 
to walk over that portion of tho street 
occupied by the otla, unless he proves 
special damage. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


(1) [lOlOJ 34 Bom. 571 1 | 7 I. C. 655=1:1 Bom. 
L. R. 586. 
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Macleod, C. J. and Coyajee. J. 

Saibai Govind Lavlekar —Appellant. 

v. 

Balkrishna Pandurang Bane —Res¬ 
pondent. 

Second Appeal No. 277 of 1923, Decided 

on 13th Jan 1925, from Jt. J. Poona. 

i( Civil P. C., 0. 10, li. 1 —Plaintiff applying for 
summons to witnesses eleven days prior to hearing — 
Comi is bound to issue summons . 

Where the plaintiff applied for summonses to 
witnesses eleven days prior to the* data fixed for 
hearing and the Court dismissed the application. 

He'd: the dismissal was wrong. [P. 368, C. 2] 

A. G. Dcsai —for Appellant. 

.1. G. Salhaye —fcr Respondent. 

Judgment.—This suit was hied so far 
back as April 2, 1917. For one reason or 
another the hearing of the suit was not 
6\ed until April 13, 1921. On April 2, 
1921, the plaintiff applied that'summonses 
should he issued to the persons mentioned 
in the list of witnesses hied iD the Court. 
The learned Judge said:— 

“The application is made at too late a 
stage in this suit. It is not possible to 
get the summonses served in time as the 
date fixed is only April 13,1921 No 
satisfactory reason is given for calling for 
the original record of Government. The 
application is rejected with costs on the 
plaintiff." 

Thereafter the suit was heard and 
dismissed with costs. The appeal met 
the same fate. 

Unfortunately the attention of neither 
of the learned Judges was called to the 
decision of this Court in 3ai Kali'v. 
Alarakh Pirbhai (1), where it was held 
that “under S. 159 of the Civil Procedure 
Code (XIV of 1882) a party to a suit was 
entitled, as of right, to obtain summonses 
any time before the date fixed for the 
disposal of the suit”, S. 159 of the old 
Code is now Order XVI, rule 1, of the 
Code of 1908, and consequently the Judge 
was bound to issue summonses to the* 
witnesses according to the application of 1 
the plaintiff. If then an adjournment had 
been asked for at the hearing because tho 
witnesses mentioned in the list, filed on 
April 3, 1921, did not attend, the Court 
would have considered whether it should 
be granted. We must, therefore, set aside 
the decree of the lower appellate Court 
and remand the suit to the trial Court for 
a retrial. All costs to be oosts in the cause. 

Cremanded. _ 


(l) [7890] 15 Bom. t>6. 
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Shah, Ag.. C. J. 

Royal Bank of Scotland— Plaintiff. 


v. 


Rahim Cassum and Son —Defendants. 

O. C. J. No. 310 of 1923, % Decided on 
18th October, 1924, 

Negotiable Instrument Act, S. 0 —Holder hiving 
lien on the bill fc a holder for value—Hills of ex • 
change Act , (45 <£• 46 Vi:. C. 61) 6'. 27 (J). 

A person holding a hill of exchange sent to 
him for collection with a lien on the hill is a 
holder for value or for consideration. (P 370 C 2] 

Kemp —for Plaintiff. 

B. J. Wadia —for Defendants. 

Judgment. —This suit came on for 
hearing as a contested short cause on 
August 30, 1923, before Mr. Justice 
Coyajee when issues were raised. On 
that day the plaintifls found it necessary 
to ask for an adjournment to have evi¬ 
dence relating to a certain letter of lien 
passed in their favour by Marshall Sc Go., 
Glasgow, taken on commission and the 
case was adjourned. It has now come 
on for hearing before me. After record¬ 
ing evidence and hearing arguments on 
October 15, I reserved judgment. I 
ordered the case to bo set down for fur 
ther arguments to day. I have heard 
further arguments and have recorded 
further evidence of ths defendants as to 
certain facts relating to the presentation 
of the bill for acceptance which were 
adverted to in the course of the ar°u- 
ments. * 

The material facts relating to this suit 
are really pot in dispute and are suffi¬ 
ciently proved. The defendants are 
dealers in crockery and glassware in 

S°r^ b l y '\f Th , 9 ^ indented certain goods 
through Marshall & Co., Bombay Branch 

t n “ U * C °" Mar.' 

shall & Co. sent certain goods in pur- 

auance of these indents and on March 23, 

192!, they drew a bill of exchange to 

the order of themselves for £ 167 9-0 

payable at sixty days after sight “doou- 

were tffiTl Paym0nt "t The defendants 
fch ® drawees and Marshall & Co 
(Bombay) were drawees in case of need’ 

“S t S-y ■«£ 

1925 B 47 4 48 


Bank sent this bill to their London 
Office. The bill bears the endorsement 
‘‘remitted for collection by Royal Bank 
of Scotland, London Office,” to the 
Mercantile Bank of India, Bombay The 
bill was presented by the Mercantile 
Bank of India, Bombay, to the defen¬ 
dants. But, according to the evidence 
on behalf of the defendants which I ac¬ 
cept, the bill was nob accepted by them 
hut returned to the Bank. The Bank- 
then referred the matter to the Bombay 
Branch of Marshall & Co., who \yere 
meuticned in the bill as drawees in case 
of need. Marshall & Co., Bombay 
Branch, then took this bill to the defen 
dants firm. At that time the term 

documents against payment” was alter¬ 
ed to “documents against acceptance” 
which is noted in pencil on the bill, and the 
bill was accepted by the defendants. The 
indorsement of acceptance is in these 
terms: “Accepted. Payable at the office 
of the Mercantile Bank of India, Limited, 
Bombay.” The documents were then 
handed over to the defendants. The due 
date for payment was June 23, 1921. No 
payment was made on thai day and the 
fact of the bill having boeD dishonoured 
for non-payment was duly noted on June 
21. Though at one stage a point was 
made that the dishonouring for non-pay- 
mant was not proved, it has been ac- 
cepted before me as a fact and it is 
clear from the protest attached to the 
bill that it was dishonoured for non- 
payment on behalf of the drawees as 

well as on behalf of the drawees in case 
of need. 

Subsequently, defendants had some 
correspondence with the local branch of 
Marshall St Co. with reference to the 
goods indented by them. In ths result 
the defendants asked Marshall & Co. to 
secure certain payments from the In- 
surance Company; and as a fact Marshall 

, (Glasgow) realised £ 18-4-2 from 

Ml T n ?^ mp ‘ ny in Se P‘ember 
iJ-l. The defendants made payments 

amounting m all to Rs. l.f 00 in three 

items of Rs oOO each to Marshall Si Co 

!rf b ?i> S h ' Before fcho father pay.’ 

,° J*;' 0 . 00 was ma(le apparently Mar¬ 
shall A Co.failed in November 1921 and the 

last cheque of Rs. 500,which has been 

? f f ® r r red 60 * n evidence, was cancelled. 
After the adjudication oida* fh A 

plaintiffs, who arotUIWl Cf 

Scotland, received E . 8 foCMro^Tthe 
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trustee of the drawers’ estate in part pay¬ 
ment of this bill some time before August 
1923. The Mercantile Bank made a 
demand for the sum in respect of this 
bill in April 1922 on the defendants. 

Ultimately the present suit was filed 
by the Royal Bank of Scotland to reco¬ 
ver the sum due from the defendants on 
the bill of exchange as holders in due 
course. 

The defendants pleaded that the pliintiffs 
were merely agents for collection, that 
they throughout dealt with Marshall & 
Co., Bombay Branch, in respect of this 
bill, that they made substantial payments 
in respect of this bill to the Bombay 
Branch of Marshall & Co., that the plain¬ 
tiffs were not holders in due course and 
that in any case the payments made by 
them to Marshall & Co., Bcmbay Branch, 
should be given credit for in this suit. 

The difficulty has arisen in the case on 
account of the insolvency of Marshall 

Co. 

On these pleadings five issues have been 
raised: but the most important issue in 
the case is whether the plaintiffs are 
holders in due course. 1 shall deal with 
that question first. 

On a consideration of the arguments 
and the provisions of the Negotiable Ins¬ 
truments Act. tc which reference has been 
made, I have come to the conclusion that 
the plaintiffs were holders in duo course. 
The expression 'holder in due course 
means any person who for consideration 
became the possessor of a promissory- 
note bill of exchange or cheque payable 
to bearer. I need not refer to toe second 
part of definition of this expression, as I 
do not think that it can apply to the 
facts of this case. The indorsement on 
the bill of exchange by Marshall & Co. 
is an indorsement in blank as defined by 
S. 16 of the Negotiable Instruments Act. 
The name of the Royal Bank of Scotland 
is not mentioned as indorsee and the in¬ 
dorsement in blank has not been convert¬ 
ed into indorsemer t in full as contem¬ 
plated by S. 49 of the Negotiable Instru¬ 
ments Act. It is a bill on which the only 
indorsement is an indorsement in blank. 
Having regard to explanation (2) of S. 13 
as amended, it is clear that this bill was 
at the date of the presentation payable to 
bearer though originally drawn as payahle 
to the order of the drawers. The instru¬ 
ment was handed ovor to tho Bank for 
collection with the indorsement in blank. 


Thus the plaintiffs became holders there¬ 
of. They were holders for consideration. 
It is proved in the case that Marshall 
A- Co. had current account with this 
Bank, and it is common ground that 
Marshall & Co. were indebted at the time 
and afterwards to a largo extent far in 
excess of the amount of the bill. The 
letter of lien, jvhieh is proved by the evi¬ 
dence recorded on commission, shows 
that they were entitled to a lien on this 
bill in respect of the amount due to them. 
That- letter distinctly gives a lien to the 
Bank over all hills which might be sent 
to them for collection and also expressly 
mentions that they would have the right 
to sue in respect of those bills. It is also 
clear on the evidence that when this bill 
was sent for collection to the plaintiffs by 
Marshall & Co. they wrote to the defen¬ 
dants here informing them of the fact 
th it the bill was sent for collection to 
the plaintiffs. The bill, as I have already- 
stated, was presented in the first instance 
by the Mercantile Bank of India on be¬ 
half of the plaintiffs to the defendants. 
According to the provisions of S. 27, sub¬ 
sec. (3>, of the Bills of Exchange Act, 1882 
(45 & 46 Vic. c. 61) undoubtedly tho 
plaintiffs would be holders for value, and 
it is not contested, and it cannot be 
contested, that having regard to the de¬ 
finition of 'consideration'’ according to 
the Indian Contract Act, the Bank hold¬ 
ing the bill for collection w.th a lien on 
the bill would be holder for consideration. 
It may be that Marshall & Co. sent the 
bill for collection to them, but, having re¬ 
gard to the state of their account with 
the Bank and their agreement with the 
Bank, the Bank would have a right in 
respect of the amount of this bill. It is 
not recessary to refer to the cases hearing 
on the question as to whether the Bank 
would be ho der for value when such a 
bill is sent to them for collection prior to 
the statute of i 882 as the law has been 
stated in sub sec. (3) of S. 27 of the statute: 
and here we are governed by the definition 
of ‘‘consideration according to the Indian 
Contract Act. I may men ion, however, 
that even prior to that enactment the 
position of a holder, to whom the drawer 
was indebted, obtaining possession of a 
bill of exchange pay able at a future date 
has been clearly stated in the case of 
Currie v. Misr (i). The law with regard 
to th* bill of exchange payable at the 
111 [1670] L.R. 10 Ex. 153=1 A-.C. 551. 



1925 Royal Bank of Scotland v. Rahim Casspm (Shah, Ag. C. -J.) Bombay 371 


future da f e has been stated in both the 
judgments. In the 'judgment of Lord 
Coleridge, C. J. it is pointed out that it is 
too late to dispute that a pre-existing debt 
due to the transferee of a bill entitles 
him to all the rights of a holder for 
value. I am, therefore, satisfied that 
the plaintiffs were holders for value, that 
19 , for consideration. There is no 
specific pr ivision in the Indian Negotiable 
• Instruments Act corresponding to 3. 27, 
sub section (3) but there can oe no doubt 
that the law in India is not different on 
this point. There is also the presumption 
mentioned in S. Ill:, according to which a 
holder is to be presumed to be a holder in 
due course until the contrary is proved. 

.That being so, it is clear that they are 
entitled to sue the acceptor in respect of 
this bill; and unless their position as 
holders in duo course was in any sense 
modified in law by the fact that Marshall 
& Co., Bombay Branch, intervened in the 
matter and got the bill accepted it is 
clear that they must succeed in the suit. 

As regards the point made by Mr. Wadia 
on behalf of the defendants that the bill 
was really presented to the defendants by 
Marshall k Co.,BombayBranch,and accept* 


bill may be in consequence of the pay¬ 
ments, which are proved to hive been 
made by the defendants to Marshall *t Co., 
I do dot see how according to law the 
defendants can get credit for these pay¬ 
ments in a suit by the holder in due course 
in respect of the bill accepted by them. 
Unfortunately the defendants made pay¬ 
ments to Marshall & Co., after accepting 
the bill without a proper realisation of 
their legal liability in re-'pect of the bill 
as acceptor to the holder in due course. 

I shall now deal briefly with the issues 
as framed.. On the first i 9 sue my finding 
is in the affirmative. 

As regards the second issue my finding 
is in the negative. TLcugh the bill was 
seDt to them for collection by Marshall 
& Co., Glasgow, I cannot say that they 
were merely collecting agents in the sense 
that they had no other right or interest 
in respect of the bill. On this ground 
my finding is against the defendants. 

My finding on third issue is in the affir¬ 
mative. I cannot see how the maintaina¬ 
bility of the suit bj the plaintiff can be 
affected by the bankruptcy of Marshall 
& Co., and in fact this point has not been 
pressed. 


ed at their instance and i ubsequent pay¬ 
ments were made to Marshall &, Co., by the 
defendants in respect of the goods on that 
understanding, I have come to the conclu¬ 
sion that the legal position of the plaintiffs 
as holders in due jourse is not altered 
thereby in any way and that the defen¬ 
dants cannot :laim to set off those pay¬ 
ments against the amount of the bill. It 
is undoubtedly a case of hardship in the 
sense that the defendants have paid cer¬ 
tain sums to Marshall & Co. to whom the 


money was payable in respect of the goo< 
But the defendants were duly informed 
the fact that the bill was sent for colic 
tion to the plaintiffs, and though the tei 
documents against payments" was altc 
ed at the time the indorsement for acce 
tance was made, the bill must be deem 
in my opinion to have boon presented ■ 
liehalf of the plaintiffs by the Mercant 
Bank. The alteration in the term “ doc 
ments against payment” does not affe 
the plaintiffs' rights to recover on the fc 
so long as the plaintiffs do not object. 

J.° th °. ^efendantg o.n ooi 

plain of this alteration whioh was assent 

WhIu5 em J! nd - “ adeak fcheir 

fYn h Un?* rt A e ^ ghkS - aS bebwaen the d 
fen tanka and the original drawers of t 



I have already stated my reasons in 
respect of the fourth issue and my finding 
is in the negative. 

As regards the fifth issue my finding is 
in the negative. Though a copy of the 
letter, dated June 22, 1922, has been pro¬ 
duced on behalf of the plaintiffs, no 
attempt has been made to prove that the 
letter was in fact delivered to the defend- 
dants ; and in the course of the arguments 
Mr. Kemp did not press that point. I have 
not overlooked the fact that there was a 
demand by the Mercantile Bank o: India 
in April 1922. At the same time I may 
add that it can make no difference in the 
result whether the demaud w is made or 
not. 

Deducting the sum d Rs. 500, which 
has been admittedly reccivol by the plain¬ 
tiffs in respect of this bill, there will be a 
decree for Rs. 2.131 8 7 with intorest at 
eight per cent, per annum from June 23, 
1941. to this date, aud costs and interest- 
on judgment at sis per cent psr annum. 

As regards the costs of the commission, 
strictly perhaps the plaintiffs may be 
entitled to those costs. Having regard to 
the cirourastancss of the case, I think it 
is rather hard upon the defen tents that 
they should have to pay the ousts of the 


» 
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commission ; and I am not quite satisfied 
that the plaintiffs might not have produ¬ 
ced better materials here before taking 
out a commission, which might have 
afforded puma facie proof of the letter of 
lien and which might have dispensed with 
the necessity of the commission. Under 
the circumstances I direct that the costs 
of the commission should be borne by the 
plaintiffs. 

Suit decreed. 
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MACLEOD/C.J. AND COYAJEE, J. 

Dnyanu Ycsu Jagdale — Defendant— 
Apiellaut. 

v. 

Vishnu Parslianvi Cliitnis— Plaintiff— 
Respondent. 

Second Api eal No. 76G of 1923,Decided 
on 29th January, 1925. from the decision 
of the Dt, J., Satara, in A. No. 307 of 1922. 

Limitation Act, Art, 44 —Joint Hindu family— 
Alienation of rro^rty by elder brother as manager- 
Suit bit a minor brother on attaining a,’ 0 ‘Uy for 
rc over y of propt rty—Art. ,4 dees not apply. 

Manager of a j.int Ilincu family consisting 
of himself aLd his two miror brothers is net a 
guardian within Art 44. 34 All. *213 P. C.bol:. 

i_r. 3.«, C. 2] 

K. H. Kellcai —for Appellant. 

G. N. Thakor and G. K. Gadgil—ior 

Respondent. 

Judgment.— The plaintiff’s father died 
leaving a widow and three minor sons. 
The plaintiff was the second son. His 
elder brother at the sge of ninenteer lock 
charge of the family estate of the Hindu 
coparcenary. On July 7, 1908, he passed 
a certain sale deed which the plaintiff 
seeks to avoid in the present suit. Subse¬ 
quently the elder brother died and also 

the younger brother leaving the plaintiff 
and his mother the sole representatives of 
the family. The plaintiff sued to recover 
possession of the property specified in the 
plaint and for a declaration that the 
transaction enterel into by the deceased 
Ganesh Parashraui was void and without 
consideration arff illegal and that i« it 
was held binding to the extent of the one- 
Jourth share ox Ganesh, a r.ec araticn to 
that effect might b' given to him ibe 

suit was dismissed on the plea of limita¬ 
tion the Lower Court bolding that the suit 
had not been instituted within the time 
prescribed under Art. 44 of the Indian 

Limitation Act. 

In appeal the judge said: 

‘‘In my opinion although Ganesh styled 
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himself in the sale deeds a guardian of his 
minor brothers, he did not enter into this 
transaction as guardian but as the manacer 
of the Hindu coparcenary. The disting¬ 
uishing feature of the coparcenary under 
the Mitakshara law is unity of ownership. 
The whole body of the coparceners are 
the owners of the property, and no co¬ 
parcener can say that he owns any definite 
share. As regards property of this kind, 
there can he do guardianship. Article 44 
applies in specific terms to guardians and 
wards. As it restricts the ordinary period 
cf limitation it should be construed 
strictly " 

Accordingly he reversed the decree of the 
trial Court and ordered the plaintiff to 
recover the possession of the property in 
suit and gave the defendants a declaration 
that they were entitled to sue for parti¬ 
tion of a oDe fourth share. 

The trial Judge in finding that Art. 44 
applied to the plaintiff 's suit appears to 
have relied on a Full Bench decision of 
this Court in Fakirapp-i v. Lumanna, (1) 
where it was held “that the minor, not 
having sued to set aside his mother’s 
alienation within i hree years of his atta¬ 
ining majority was net competent to dis¬ 
pute the alienation ever afterwards; and 
that much less could the plaintiff do so.’’ 
On reading the judgment iD that case, it 
is difficult to find any foundation for the 
Judge's conclusion that it anplied to the 
facts in the present case where several bro¬ 
thers constituted a joint Hindu family, 
and though undoubtedly the elder brother 
was the manager of the family he was not 
the guardian either de facto or dc jure 
of his minor brothers. But even assum 
ing for the purpose of the argument that 
he might be styled the dc facto guardian 
that would not make him a guardian with, 
in the meaning of the words in Art. 44 of 
the Indian Limitation Act. For that the 
authority is Mata Din v. Ahmad Al: (2j. 
Consequently Art. 4i was not applicable 
to the trinsactions in this case, and the 
iJaintiff was entitled to succeed. The 
appeal, therefore, muse he dismissed with 
costs. 

.4 ppcnl dismissed. 

(1) ClOiO] 44 Bun. :*2=5< I. C. 257=22 Bom- 
L. R. GEO. 

(2) [1912] 34 All. 213=89 I. A. 49=1C C. W.V. 
33K=ll M.L7. 145=(1912) M.NV.N. 13S=9 
A L.J. 215=13 I. C.-'.9C=15 C.I.J. 2'C=H 
Born. L. R. 192=15 0. C. 49= -3 Li. L. J. G 
IP. C.) 
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Macleod, C. J. and Coyajee. J. 

Imrmbhai Kumni'lin and others —Plain¬ 
tiffs—Appellants. 


i?i himbkai Usminbhai and others — 
Defendants—Respondents. 


Second Appeal No. 157 of 1923, Deci¬ 
ded on 30th January, 192o, from the de¬ 
cision of the Dt. J. Ahmedabad, in Appeal 
No. 269 of 1922. 

ir Parly wall—Raising party tca’l by on* with 
a quiesce nee of the o'her a I joining owner an i 
opening tnndors t serein—Treses committed— 
Act HO applies—Limita'ion Act, Art. 12\ 


‘If one of two neighlourhg owners raises a 
party wall, the other owner giving his consent or 
a^uijsoing, then the raisel portion must assume 
the sani3 character as the old party wall on 
which it staadsanl therefore neither party can 
bi alio Wei to commit a trespass on the narty wall 
S'v incroas.vl, c. g. t by opening windows therein. A 
suit for injunction directing the defendant to 
close the windows so open el is governed by Art. 
120 and must be brought within G years of the 
opc .ing of the wiudows. [p 374 C 2] 

M, II. Mehta— for Appellants. 

H. V. Divxlii —for Respondents. 


Judgment.— The plaintiffs sued for ai 
injunction against the defendants direct 
ing them to close up the windows whicl 
they had opened in the plaint joint wall 
and for permission to the plaintiffs to d. 
30 at the defendants’ costs if they failec 
to olo3e up the windows, and to restraii 
the defendants from making any nev 
openings etc., in the said common wall 

The defendants contended that the wal 
in wljich the windows in the suit wer< 
opened had not been of joint ownership 
that the plaintiffs were not prejudiced ii 
any way ; and lastly tha; the plaintiff; 
nled the suit about twelve years after the 
windows had been opened. 

• *The first issue in the trial Coart wa< 
whether the wall between the two house* 
had been proved to be of joint ownership 
Iha Judge found 0 d the facts that the 
nil up to the roof of the plaintiff’s house 

a ? d '!•« ° f ioint ow nership, but 
• ™ P lt ff n had t0 admit ^at some 
d«f«n/ g °* fc . h ° Wal1 had been raised bv the 
The S aQ ° esfc p» at their own expense. 

J -° plwn tiff’s house not only 
acquiesce 3 in the raising of that wall but 
had a knowledge of his doing so and did 

aft P hi 8 d fc ; J he havin * been fiM 
after h ls dejth and that of Usmanbhai, 
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nobody was in a position to say what ar¬ 
rangement there was between them, when 
Usmanbhai raised the wall above the roof 
at his own expense. The learned Judge 
continued : — 

"The old wall is a common wall. Thus 
assuming that the new wall is also a 
party wall, it could not be said that there 
is an ouster by the opening of the win¬ 
dows. At the same time, Watson v. Gray 
(l), quoted with approval in Kanakayya 
v. Narasimhulu f 2 ), would show that the 
raised portion could not be called a party 
wall of joint ownership. The ruling in 
Moiilal v. Mag nilal (3) is based on a 
specific agreement on defendants’ part not 
to pay his share of expenditure which 
was not proved. There is nothing to 
show that there was consent of Ismail' 
or that this raising of the wall was neces¬ 
sary for the benefit of his house. From 
any point of view I find that plaintiffs 
should not be allowed any injunction. 1 ’ 

The Judge, iberefore, dismissed the suit. 

In appeal the District Judge said :— 

The first question that arises is whe¬ 
ther the raised portion of the wall be¬ 
comes a common party wall. It was 
erected by the defendants at their own 
expense. There is no evidence whether 
there was any arrangement between the 
defendants’ ancostor and the plaintiffs’ 
when the wall was raised or whether 
they consented to the defendants' an¬ 
cestor raising the wall. At the outset it 
may be said that there was an acquies¬ 
cence on the part cf the plaintiffs in 
standing by. In these circumstances 
w hat is the character of the portion of 
the wall thus raised ? No doubt under 
the rule enunciated in E^Ujo/i v. Gray 

( 1 ) , the plaintiffs could have compelled 
the defendants’ ancestor to demolish the 
raised portion of the wall. But they did 
not do so. The result is, as stated by 
Parker, J. in Kanakayyi v. Narasimhula 

( 2 ) that the newly, erected portion will 
not be a common or party wall, but will 
be the exclusive wall belonging to the de¬ 
fendants. The ruling in Motilal v. Magan ' 

*7 (lces not militate agaiust this view. 
All that it lays down is that ths old party 
wall, even though re built by a tenant in 
common a^ his own expense, does not 
cease to be a common party wall. That 




(2) [IS95] T {9 Mad! ss!* 438 ~ 44 J ’ P ’ 63 
13) [IS8S] P. J. -297 
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ruling says nothing about the portion of 
the wall newly raised by a tenant-in¬ 
common at his own exiense. If then the 
raised portion of the wall did not become 
a common or party wall, the defendants 
have acquired an exclusive right to it by 
adverse possession for more than twelve 
years. There was, therefore, no trespass 
or ouster when the defendants opened 
the windows in the wall.” 

Accordingly the appeal was dismissed. 

In Kanakayya v. Narasimhnhi (2) the 
plaintiffs and defendants were tenants-in- 
comrnon of a party wall. The defendants 
without the consent of the plaintiffs, in¬ 
tending to build a superstructure on 
their tenement, laised the height of the 
party wall. A tv.it w as brought to com¬ 
pel the removal cf the newly erected part 
of the wall. T jo District Munsif dismiss¬ 
ed the suit, a'u- uis decree was confirmed 
by the Subordinate Judge. In appeal 
Parkar, J. said : 

The plaintiff' are entitled to the re¬ 
lief asked for. It is true that the refusal 
of plaintiffs to give the required icrmis- 
sion may he ill-natured and that the 
raising of the wall will not really harm 
them : hut, at the same time, the altered 
wall is no longer the same wall and the 
newly erected lortion will not be a com¬ 
mon or party-wall. The erection of it 
might give rise to inconvenience and 
quarrels." 

In Watson v. Gray (l) the owners in 
fee of two adjoining bpuses derived title 
to them from a common predecesscr-in- 
title. The conveyances from that prede¬ 
cessor to the two owners respectively, 
contained a declaration that the wall 
which divided the yards at the back of 
the tw o houses should he and rem tin a 
party wall. It was held that the two 
owners were tenauts-in-commou of the 
„ all. The plaintiff had complained that 
the defendant had committed trespass in 
that he had knocks! down the new piece 
cf wall whi :h the plaintiff had built on 
the top of the pariy wall. The plaintiff 
claimed damages for the removal of the 
new piece cf wall, and an injunction to 
restrain the defendant from interfering 
with the rebuilding of it, and it was held 
that the defendant’s action did not 
amount to a trespass and the plaintiff 
was not entitled to any damages in the 
throwing down of the wall. 

But the real question on the facts here 
is, what is the nature of the wall added 


by the defendants’ ancestor with the ac¬ 
quiescence of the plaintiffs' predecessor- 
in-title, and it seems to us that if one of 
two neighbouring owners raises a party 
wall, the other owner either giving his 
consent or acquiescing, then the raised 
portion must assume the same character 
as the old party wall on which it stands. 
Then it would follow that neither party- 
car be allowed to commit a trespass on 
the party wall so increased in height, and 
the defendant’s action in oponing the 
windo vs in the raised part of the party 
wall would be a trespass. The plaintiffs 
could have objected to the windows being 
opened in the party wall, but not having 
done so within the period of six years, 
the suit, coming within Article 120 of 
the Indian Limitation Act, would be bar¬ 
red. With all due respect, therefore, 
we cannot agree with the District Judge 
who says that the n :wly erected portion 
is not a common or party wall, cor with 
Parker, .T. who held it Kanakayya v. Na- t 
rasimhulu (2) that where one neighbour 
had not consented to the new orection by 
the other, the new erection became the ex¬ 
clusive property cf that other. Consequent-j 
ly wo think that the plaintiffs would have' 
been entitled to an injunction if they had, 
sued within time. Nor do wo think that 
the defendants in the circumstances of 
this case have acquired an exclusive 
right to -the newly erected portion by 
adverse possession. They are only pro¬ 
tected against an action by the plaintiffs 
for trespass owing to the opening of the 
windows. We think, therefore, though 
on different grounds, that the lower ap¬ 
pellate Court was right in dismissing the 
plaintiffs’ suit, and this appeal must be 
dismissed with costs. With regard to the 
future it is desirable that those two 
neighbours should arrange their disputes 
and come to some amicable settlement 
with regard to the party wall. It is clear 
that the plaintiffs would be entitled to 
block t he suit windows from their owrt 
side of the premises and if the ccoivsjon 
arose they would be entitled to anlifl- 
junction restraining defendants from ma¬ 
king ary ojenings in the common wall. 

Appeal dismissed. 
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MACLEOD, C. J. AND CR'EMP. J. 

Visit HU n imtc’i I: In Desk pi ole — 
Plaintiff—Appellant. 


v, 

Tukaram Gun Bom r and others— De- 
fondants—Respondents. 

Second Appsil No. oil of 1923. Deci¬ 
ded on oth December 1924. from the de¬ 
cision of the Dt. J.. Sitara. in Appeal 
No. 381 of 1921. 

Landlord and Tenant— U atan lands—Tenant of 
vatan lands cannot acjutre rljhi to fixitij of 
rent by arfivrsr possession. 

A persou who ij in possession of the watan 
lands as a tenant of the watandar cannot acquire 
a right by adverse possession to fixity of rent, 
1921 P. C. 205 Fcl'.t i'P 3l<5 C 1] 

Even if he were to acquire a right of fixity 
cf rent as against y'.o i nmediate holder of the 
watan that wont l not prevail agiinst the next 
holder. O’ 376 C 2j 


K. N. Koiiajee —for Appellant. 

G. S. li to —for Respondents. 

Macleod, C. J.—The plaintiff sued 
to obtain possession of the lands des¬ 
cribed in the plaint, or in the alternative 
for i declaration that he.as inamdav was 
entitled to demand, enhanced rent from 
the defendants, statin-* tint the Iamb be 
longed to the Deshpande family as inam 
watan lands. 

The defendants admittel that the lands 
wore watan inam lands ; but they contend¬ 
ed _ that the lands belonged to them as 
their ancestral properties ; that they were 
in possession fvom ancient times ; that 
the ancestors of the plaintiff hid got the 
ri jht to recover the Government assess¬ 
ment only from them and accordinglv 
they used to pay R 3 . 31-32 only in the 
Khita of Ramchandra Gopil for the Judi; 
that they were not annual tenants ; that 
no proper notice was given to them by 
the plaintiff ; that the father of the plain- 
tiff* had instituted Suit No. 34 of 1891 
yagaimst their ancestors ; that in that suit 
thp.i^ncestors had claimed the lands as 
* of their owner»hip ; and that since then 
they were in possession adversely to the 
plaintiff and his father for more than 
twelve years. 

U was foimd in the lower Court that 

V T ere the wafcan i°am 

- lands of fc , h0 Plaintiff s family, that on 
account of the antiquity of the defendants’ 

dToTit - J 6 ' 6 WaS no 3ati s fa «bory evi¬ 
dence of its commencement and there- 
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fore under S. S3 of the Bombay Land 
Revenue Code the presumption arose that 
as against the inanrlars family there was 
fixity of tenure. The loarned Judge 
said : — 

I therefore held that the defendants 

are permanent tenants. The usage to 

onhxn^e the rents of permanent tenants 

i* very widely kmwn and well nnder- 

scoxl. Such tenants are liable to have 

their rents enhanced by their Ianilord* . 

22 Bom. L. R. 717 ” 

He held that the plaintiff’s suit was 

not barred by adverse possession and that 

the defendant? were liable to pay the 

enhanced rent. Accordingly he gave a 

decree to the plain-.iff for Rs. 65 for the 

vear 1917-18. 

% 

In appeal the learned Judge said :— 
“The plaintiff’s right to enhance was 
distinctly denied in Suit No. 34 of 1891 in 
the written statement Exhibit 88. The 
suit was dismissed owing to a compro 
rnise. Then in 1911 they wore still ob¬ 
durately denying the right to enhance. 
This is clear from the notice Exhibit 72 
This state of things continued until the 
present suit Thus for twelve years and 
more before suit the right to enhance 
was adversely held against the plaintiff." 

Accordingly the plaintiff’s suit was dis¬ 
missed. 

We have been reforred to the Full 
Bench decision of this Court in Iiidk'i- 
l>ii v. Ani'ilrav Wt ifjvmt Dcshpande (l), 
in which it was held that in the absence 
of fraud and collusion adverse possession 
for twelve years during the life time 
of orta holier of service watan lands 
would he a bar to succeeding holders. 
The contest in that case was between an 
entire stranger holding adverse posses¬ 
sion of the watan lands on the oho hand 
and the watandars on the other. 
There must ho a distinction with regard 
to the question of adverse possession 
when the contest is between a tenant al¬ 
ready in possession of the watan land as 
a tenant and the watandar. 

In Go pairao v. Mahadevmo (2) it was 
held that the inamdar’s right to enhance 
the rent and to recover the land in de¬ 
fault of payment of such rent was bar¬ 
red by limitation, the tenant so far as 
the right was concerned having’been hold¬ 
ing adversely to him for more than twelve 
years. No reasons were giv en for this 
( 1 1 [1S35] 9 Bom. 1US (F. B.) 

(2) [1895] 21 Bom. 3)4. 
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decision and the Court merelv said (n. 
396 of I. L. R) 

The defendant, therefor;, so far as 
the right of the plaintiff to enhance the 
rent and to evict the defendant jn default 
o:_ j ayment is concerned, has been holding 
adverselj to the plaintiff for more than 
twelve years, and the plaintiff's right to 
enhance the rent and to recover the land 
in default of payment of such rent has 
become lost by operation of the law cf 
limitation. ” 

The question whether persons, who and 
whose predecessors-in title, claimed to be, 
and were, tenants of service watan lands 
would acquire title to a parmanent ten¬ 
ancy of the lands by adverse possession 
as against the watandars from whom 
they held was considered in Madhavrao 
v. Raghunath (3). The case of Radhabai 
v. A nantraic was distinguished. Their 
Lordships said (p. 254):— 

A careful consideration of Sir Charles 
Sargent's judgment as given at page 2J0 
of the report, shows that he was consider¬ 
ing the question referred to the Full 
Bench from the point of view of the 
grantee having been a stranger to the 
watan It is not necessary for their Lord- 
ships 13 decide in this case whether the 
answer of the Full Bench, limited as it 
must have been to the case of a stranger 
to the watan, setting up, as a defence, 
twelve years’ adverse possession, was or 
wa3 not correct, although they are con¬ 
strained to say that it is some what 
difficult to see how a stranger to a watan 
can acquire a title, by adverse possession 
for twelve years, to lands, the alienation 
of which was, in the interests of the 
State, prohibited...In the present case the 
defence of twelve years adverse posses¬ 
sion as permanent tenants is set up by 
persons who, and their predecessors-in- 
title, always claimed to be and were 
tenants of service watan lands, and in the 
opinion of their Lordships neither the 
defendants nor their predecessors-in-title 
could have acquired any title to a perma¬ 
nent tenancy in the lands by adverse 
possession as against the watandars from 
whom they held the lands. 

If then a person who is in possession 
of the watan lands as a tern nt of the 
watandar cannot acquire title to a por¬ 
ts) 1923 P. C. £05=17 Bom. '9'=50 I. A. £55= 
26 Bom. L. it. 1005=33 M.L.T. 389=110231 
M. W. N fi80=28 C. W.N. 857=17 M. L. 
1. 248 (P. C.j 


manenfc tenancv, that is to say, fixity of 
tenure, it is difficult to see how such a 
tenant can acquire a right by adverse 
possession to fixity of rent. It may he 
that, as was held in Gopalrao v. Maha- 
deorao, (2 a tenant can acquire a right, 
of fixity of rent as against the immediate 
holder of the watan, but that would not 
prevail against the next holder, and in 
this case the suit having been filed within 1 
twelve years of the plaintiff succeeding to 
the watan, it is not barred. Therefore, 
following the decision of the Privy 
Council, we hold that the right of the 
plaintiff to enhance the rent exists. 

There was another question which 
arose iu this case and it was this. There 
was no permanent tenancy until the Court 
declared that the presumption under 
S. 83 of the Bomoay Land Revenue Code 
arose. Until that was decided the defen¬ 
dants were only annual tenants not even 
having fixity of tenure, and consequently 
the plaintiff s right to enhance the rent 
which was recogn sed by S. 83 could not 
have been denied as against the vatan- 
dars. 

On both these grounds it seems to me 
that the decision of the trial Court was 
right. The appeal should be allowed and 
the decree of the trial Court restored 
with costs throughout. 

Crump, J.— In my opinion it is impos- 
sible to apply ;o this case the principles 
laid down by the Full Bench in Radhabai 
v. Anantrav Bhagvant Deshpande (1) for 
that case has been distinguished by the 
Privy Council in Madhavrao Vaman 
Sattndalgekar v. Raghunath Venkatesh 
Deshpande (3). The facts of that latter 
case were so similar to the facts now 
before us that it is binding upon us as an 
authority for the proposition that a per¬ 
manent tenancy cannot be aquired by a 
tenant of watan property as against the 
holder of the watan, and that authority 
is therefore sufficient for the decision of 
the case before U9. Whether in other 
circumstances Radhabu v. Anantrav can 
still be regarded as an authority is a 
question which may have to be considered 
when those circumstances are before us. 
It seems to me, therefore, clear that the 
defendants in the present case cannot 
assert that they have by twelve years’ 
adverse possession acquired a right to 
hold the property at a fixed reDfc. I 
should like further to point out that there 
is an error in the judgment of the Dis- 
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trict Judge as to the date on which the 
suit was filed. The correct date is October 
29, 1919, and not October 29, 1921, and 
therefore the suit was within twelve 
years frcm the death of the last holder. 

Appeal allowed. 


★ 1925 BOMBAY 377 . 

MACLEOD, C. J. AND COTA.TEE, J. 

Tukaram Dhondi Taka mare — Defen¬ 
dant—Appellant. 


v. 

Balabai Naitju Takamire — Plaintiff- 
Respondent. 

Second Appeal No. 814 of 1923, Decided 
on 14th January 1925, from the decision 
of the Dt. J., Belgaum, in Appeal No. 180 
of 1922. 

★ Possession — Suit bvied <vi — I’rima f icie 
tide proved—Better title must le proved by defen¬ 
dant. 


Where a person ii pa;$e>:ion sues for injunc¬ 
tion to prevent defendant from disturbing his 
possession aud proves prima facie title, the de¬ 
fendant, in order to resist plaintiff's claim suc¬ 
cessfully must prove superior title in him. - 2 o 
Bom. 287 Foil. [I>. 377, C. 2 ; P. 37S, C, 1 ] 

Nilkant Atmraram —for Appellant. 

A. 0. Desai —for Respondent. 


Judgment.— The plaintiffs sued for a 
injunction against defendants restraint 
them from obstructing the plaintiffs < 
their men in the enjoyment of the plait 
and, It was alleged that the plaint lar 
belonged to plaintiff No. 1, and was 
her vahtval ; that her husband held 

• __ as remuneration for i 

services as Sanadi; that defendant No 
had no right to it ; that the services wi 
recently stopped and the land shown 
attached Sanadi land ; that the Kha 
was Ranged to the name of plaintiff I> 

from her ^ ^ a3sessment ' va9 collect 

Defendants Nos. 1 and 2 by their wr 
ten statement contended that the plai 
land was assigned for Sanadi services a 
was m the possession of defendant No 

ha ?hl en ? an tS°- 1 had Worked thereii 

oH th? a !£ ? W f 6 nbfc in P° 3se S3i' 

01 It , that the land was the ancaqfr 

land of the family ; that Lingoo and l 

d; 0 -dT:^ h T m and defa ^ant No! 
divided the land ; that Lingoo was her 

paid Bs. 20 for his services as Sanadi i 


his brothers : that on his death in 1907 
defendant No, l’s son Kallappa was ap¬ 
pointed a Sanadi by Government and was 
given the whole land for his remuneration 
by Government : that Kallappa got no 
money for 1 is remuneration ; that the 
services were stopped in 1911 ; that full 
assessment was being collected from Kal¬ 
lappa after the land was attached ; that 
Kallappa performed the services whenever 
necessary till his death in 1914 ; that 
since then defendant No. 1 performed the 
services whenever necessary ; that as the 
land was Sanadi whoever performed the 
services was the owner of the laud ; that 
the land became Kallappa's as the services 
were stopped when he was performing 
them : that thereafler defendants No. 1 
was the owner as he performed the ser¬ 
vices ; that after Sakharam and Lingoo 
died in 1907, Sakharam's son, Rama, and 
Lingoo's widow Balabai (plaintiff) began 
to reside in the defendant No. I s house ; 
that plaintiff began to manage the affairs 
of tho f unily aud took care of Rama ; ar.d 
that as she was the elderly person in the 
family and was managing the affairs de¬ 
fendant No. 1 consented to the change of 
Khata to her name'. , 

The first issue was : " Does plaintiff 
prove that she has possession of the suit 
land ? That was found in the affirma¬ 
tive. It is unfortunate that a further 
issue was not raised, whether defendants 
proved that they had title to the land, be¬ 
cause it would be open to the defendants 
in a suit of this character t> resist an in¬ 
junction being passed against them if 
they could show that the plaintiff in 
possession asking for an injunction had no 
title. 

In Hanmantrav v. Secretary of State for 
Inara (1) it was held that the plaintiff 
being in possession (not shown to have 
wiongfully originated), such possession 
was good agains; the whole world except 
the person who could show better title, 
and that the burden of proving suoh title 
lay on the defendant. Mr. Justice Ranade 
said :— 


''mm a person in possession of land 
has beon dispossessed and sues to recovei 
it, the fact of his previous possession wil 
not entitle him to a decree unless he sues 

unc er S. 9 of the Spooifio Relief Aot. 

within six months of the date of dispos 
session. If he sues after the six month' 
have expir e d , he must prove m imn 
(i) [15XX1J 25 Bom. 287=2 Bom. L-R. IlljT 
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title. In such a case he is entitled to a 
decree unless a superior title is proved on 
the other side." 

In this case the plaintiff is not suing 
for posiession after disj ossession, but she 
has proved a prima facie title coupled 
with possession. Therefore she is entitled 
to be protected against disturbance by an 
outsider unless such outsider proves that 
he his a better title than the plaintiff. If 
this decree were to stand the defendants 
would be debarred from proving that they 
had a good title against the plaintiff to 
the land in dispute. We do not think 
that is consonant with justice. Conse¬ 
quently we must set aside the decree and 
remand the case to the lo-ver Court, so 
that the defendants may have an oppor¬ 
tunity of proving that they have a superi¬ 
or title to the land in suit. As however 
they are responsible for this issue not 
having been raised in the trial Court, the 
appellants must pay the costs of the suit 
in this Court and in the Couit below. 
Costs in the trial Court will be costs in 
the cause. Liberty to both parties to 
adduce additional evidence on tint 
issue. 

Case remanded. 

1925 BOMBAY 378 

Macleod, C. J. and Coy a.tee, J. 

R. K. Mody A- Co. —Defendants—Appel¬ 
lants. 

v. 

Mahomedbhai Abdool Hussein x Co .— 
Maintiffs—Respondents 

O. C. J. Appeal No. 121 of 1924 and 
Suit No. 2244 of 1923, Decided on 18th 
March, 1925. 

Bombay Lent (HVir restrictions) Act (II of 1018) 
S . 10 A—Defendant applying for restoration and 
becoming successful on merits—Act expiring i i the 
meantime before order 'as passed in his favour — 
Proceedings ipso facto terminate and defendant 
cannot succeed. 

Plaintiffs filed a suit on June 14th, 1923 to 
evict defendants on the ground that they had 
given them notice to quit as the plaintiffs want¬ 
ed the pre nises for their own use and require¬ 
ments. On the faith of this requisition the de¬ 
fendants agreed to vacate under a consent decree 
passed on August 24th 192*, by which they 
agreed to give possession by January 31st, 1924. 
On August 20tli, 1924, defendants took out a 
notice of motion asking the Court to pass aii 
order not only for the restor-tion of the premises 
to the defendants, but also for damages on the 


ground that the reiui-ition o:i which they were 
evicted was mala fide. It was found* that feho 
re]uisition on which the p’aint proceeded was a 
falsa requisition, and the occupation of the plain¬ 
tiffs was a pretence. It was not, therefore, 6ona 
fide zrA in the ordinary circumstances the de¬ 
fendants would have been entitle! on the notice 
of motion to an order for restoration, and also 
for an order for payment of compensation. The 
Bombay Rent (War Restrictions) Act (No. II of 
of 101 ^> with reference t) business premises 
however expired before any order was actually 
passed.' 

Held: that the defendants’ right to apply,to 
the Court for restoration, and for payment of 
compensation did not survive the expiration of 
M'.e Act. [P.380, C. 1] 

If proceedings taken under a temporary statue 
are no: terminated before the period of statute 
expires, then on the expiration cf the statue the 
proceedings facto 3 re determined. 

[P. 3.9, C. 2] 

B. T. Desii —for Appellants. 

Kanga with Khan —for Resi>ouilents. 

Macleod, C. J.--Plaintiffs tiled Suit 
N j. 2244 of 1923 on .Tune 14, 1923, to 
evict two defendants from the two shops 
in Nagdevi Street on the ground that they 
had given them notice to quit as the 
plaintiffs wanted the promises for their 
own use and requirements. On the faith 
of this requisition the defendants agreed 
to vacate undor a consent Jecreo passed 
on August 24, 1923, by which they agreed 
to give possession by January 31, 1924. 

On August 20, 1921, defendants took 
out a notice of motion asking the Court 
to pass an order not only (or the restora¬ 
tion of the premises to the defendants on 
the ground that tho plaintiffs' requisition 
had not been fulfilled, but also for dama¬ 
ges on the ground that the requisition on 
which they were evicted was mala fide. 

The learned Judge found that the re¬ 
quisition on which the plaint proceeded 
was a false requisition, and the occupa¬ 
tion of the plaintiffs was a pretence. It 
was not, therefore, bana fide and in tho 
ordinary circumstances the defendants 
would have been entitled on tie notice of 
motim to an order for restoration, and 
also for an order for payment of such 
conqiensation as tho Court migh! think 
fit. But unfortunately for the defendants 
the Bombay Rent (War Restrictions) Act 
(No. II of 1918) with reference to business 
premises expired on August 31, 1924, and 
no order on the motion had been made 
before that date. 

The question would arise then, whether 
the defendants' right to apply to the Court 
for restoration, and for payment of coin- 

« 
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*pensation would survive the expiration of 
the Act. That must depord, as the Act 
was a temporary one upon the construc¬ 
tion of the Act itself, because S. 7 of the 
tbe Bombay General Clauses Act will not 
apply to temporary statutes. The proviso 
to the first section of the Rent Act is as 
follows:— 

“ Provided that the expiration of this 
Act shall not render recoverable any rent 
which during the continuance thereof was 
irrecoverable or affect the right of a tenunt 
to recover any sum which during the con¬ 
tinuance thereof was under this Act re¬ 
coverable by him.” » 

That proviso originally was clearly in¬ 
tended to apply to the provisions of S$. 3 
and 12. The learned Judge remarks :— 

“ The proviso, therefore, refers to two 
cases: (l) proceedings taken by a lane- 
lord and (2) proceedings taken by a tenant. 
The reference to proceedings taken by a 
landlord is evidently to S. 3 of the Act, 
and the restriction on the recovery of rent 
in excess of the standard rent is continued 
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the Act in spite of their rot coming with¬ 
in any proviso reserving tie rights of a 
tenant to continue proceedings then pend¬ 
ing. Reference has been made to a 
passage in Halsbury s Laws of England, 
Vol. XXVII, p. 158, para SOI, where it 
is stated that if proceedings taken unoer 
a temporary statute are not terminat¬ 
ed before the period of the statute ex¬ 
pires, then on the expiration of the statute 
the proceedings ipso facto are determin¬ 
ed. Various authorities are quoted for 
that proposition, the earliest being Miller's 
cose (1), and no case has been cited to us 
in which civil proceedings of this nature, 
which only arise by virtue of a tempora¬ 
ry statute, have been held competent to 
he continued after the expiration of the 
statu'e 

The fact, therefore, that these proceed¬ 
ings were commenced on August 20, 1921, 
before the expiration oi the statute, will 
not by itself avail the defendants. They 
must come, if at all, within the proviso. 
It has been contended that as this is a 


after the expiration of the Act in respect 
of rent accruing during the continuance of 
the Act. Then'with reference to the pro¬ 
ceedings taken hy a tenant, the reference 
is evidently to S. 12 of the Act, which 
enacts that where a tenant has paid any 
sum on account of rent in excess of wjiafc 
is recoverable in case of standard rent he 
has a right to recover that sum from his 
landlord.” 

It has been aigued that thit proviso 
would also include the right of a tenant 
to a9k the Court for payment of compen¬ 
sation under the provisions of S. 10A. Now 
S. 10A was inserted by Bombay Act XIV 
of 1920, S. 2 and it was argued by the 
respondents in support of the judgment, 
that if it had been intended to reserve the 
rights of the tenant to a9bthe Court for 
payment of compensation under S. 10 V 
after the expiration of the Act, the proviso 
to S. 1 would have been amended. It seems 
most probable that the question whether 
the rights of a tenant under 3. 10A sur¬ 
vived -the expiration of the Act was not 
considered by the legislature. 

But even if that questior was not con¬ 
sidered, the defendants might still succeed 

“ fch ? y °° u L d br,n f? themselves within the 
proviso to S. 1. Before I deal with that 
question, I wilt deal with the question 
whether when proceedings hive oommen- 
ced before the expiration df the Act, they 
oan be competent after the expiration of 


suit for an unliquidated sum to I e ascer¬ 
tained a- compensation for the plaintiffs' 
want of bon i f\hs, it cannot, in any 
event, come within the proviso, which 
only applies to any sum recoverable by 
the tenants under the Act during the 
continuance thereof. I doubt very much 
whether it can be said that an action by 
a tenant to recover rent, which should 
not have been paid under the provisions 
of S. 12. would be a suit for an ascertain¬ 
ed sum, because although he might men¬ 
tion the amount of the claim^n suit, the 
actual amount due could only be ascer¬ 
tained by means of an inquiry. However 
I quit,e agree that such an action would 
be of a different character from an action 
for unliquidated damages and I think the 
answer to the appellants' case lies in the 
fact that proceedings which it is permis¬ 
sible for a tenant to take under S. 10A 
are not primarily proceedings to recover 
either an ascertained sum or liquidated 
damages. They must bo instituted in the 
first instance for the purposes of getting 
an order for restoration from the Court, 
and it is only when the Court is of opinion 
not only that the defendant in the cir¬ 
cumstances of the case is entitled to 
restoration, but also that the plaintiff 
has not aoted bona fide, that the Court 
can direct payment of compensation to he 
made to th e tenant hy the landlord Tf 
U> 11764J 1 Wm. Bl. m. --—■ 
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ihe appellants contention were correct, 
“,hen even after the expiration of the Act, 
the defendants on proving want of bond 
fides on behalf of the landlord in turning 
them out, would be entitled to ask the 
Court to grant them compensation, 
although there would be no jurisdiction 
in the Court to restore the defendants to 
the premises. But it is perfectly clear 
that no richt is given to the tenant to 
apply to the Court for compensation only, 
irrespective of whether he can get restora¬ 
tion or not. 

We think, therefore, this particular 
question was not in the mind of the legis- 
ature when S. 10A was inserted in the 
original Act, and that the rights of a 
tenant to recover compensation under the 
section after the expiration of the Act 
were not reserved. The appeal, there¬ 
fore, will be dismissed with costs. 

Coyajee, J. — I agree. 

.1 pjjeal dtsmissed. 
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Marten and Fawcett, JJ. 

Ratilal Nithxlal —Appellant. 

v. 

Mot Hal Sankalchand —Respondent. 

S. A. No. 353 of 1923, Decided on 26th 
September 1924, from the decision of 
Asst. J., at Ahmedabad, in Appeal No. 169 
of 1920. 

(a) Hindu Lair — Custom—Kadita Kunbts — Pro - 
per'y tnheri'ci ly a child'ess woman from her 
faher—After her death property devolves on her 
fa'hcr's relations and mi on her husband. 

Among the Kidwa Kunbis of Ahme:Ubid there 
is a custom, according to which the property in¬ 
herited by a married but childless woman from 
her father passes on her death to her father’s rela¬ 
tives in preference to her husband or his rela¬ 
tives. 

(b) Custom — Proof—Three instances 25 years 
old tec re held sufficient to prove that custom teas 
ancienL 

A oust d n wa3 held valid and aucient though 
only seven -main instances in support cf it 
were he'd proved, thro; out of which were about 
25 years old, and the re nainiug four were only 
of two to nine years before the suit was brought. 
The Court lias not only to consider in such cases 
only the lumber of instances but also the likeli¬ 
hood of there being any large number of ins¬ 
tances. [1* 3S4 C 1] 


★ (c) Cari* P. C., S. 100 —Whether a specific 
instance as to custom is proved is a question of 
fad—Oljtction as to general insufficiency of evi¬ 
dence mny be gone info in sccon l appeal. 

Objections based on the grounds of insufficient 
evidence, or improper re ectioa of evidence, or as 
to the evidence taken as a whole amounting to 
insufficient proof in law of local custom, may be 
gone into in second appeal, but whether a spe¬ 
cified instance is projerly proved or not, is a 
question of fact. [P 3.>2 C 1] 

M. P. Amin and M. H. Mehta —for 
Appellant. 

G. N. Thakor and II. V. Dimtia —for 
Respondent. 

Marten, J. —The question in dispute 
in this second sppeal is one of the right 
of succession to the estate of a Hindu 
child widow who died a; the age of nine 
years on July 9, 1903, and without issue. 
She belonged to the Kadw* Kunbi caste 
and had been married as a child to the 
plaintiff in the suit. Her father prede¬ 
ceased her leaving no male issue, and con¬ 
sequently she succeeded to his property. 

But a question tha". has arisen on her 
death is, does this property go to the 
plaintiff as the heir of his deceased wife 
Karala, or does the property pass to her 
own blood relations on her father's side ? 
It is common ground that under ordinary 
Hindu law the plaintiff wculd take as her 
husband, but a special custom is set up 
by the defen iant who claims to be her 
heir on her father’s side, that in this par¬ 
ticular caste where a married woman dio3 
under such oircumstances without issue, 
the property reverts to her father's fami¬ 
ly and does not pass to her husband. The 
onus of proving such a custom, being as 
it i 3 a departure from the ordinary Hindu 
law which would otherwise govern the 
parties rests clearly on the person who 
alleges it. viz., the defendant. Moreover, 

, it is equally well-established that in order 
to prove such a custom, it must be shown 
to be ancient and invariable, and also be 
such that there is nothing unreasonable 
or contrarv to publio policy in the Court 
giving effect to it! 

Both the Judges in the lower Courjs 
were members of the Hindu coma unity, 
and in the trial Court the learned Extra 
Joint Subordinate Judge dealt at great 
length and with great care with the volumi¬ 
nous evidonco that was brought beforo him. 
I aopreciate to the full the following obser¬ 
vation he has made, viz., “ The evidence 
is voluminous ‘and rather likely to hyp¬ 
notise and be tedious and monotonous, as 
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•it involves a detailed investigation of 
the devolution of property in this com¬ 
munity which is by no means an insigni¬ 
ficant proportion in this province. There 
is considerable risk of confusion/’ I also 
in similar cases of custom have felt as a 
trial Judge the difficulty of giving to 
others a clear analysis of the evidence 
put before the Court. But tbe judgment 
of tho learned trial Judge appears to roe 
to be particularly lucid in this case. He 
has given ns summaries of the various 
instances. He has given us certain cross 
references to show from which particular 
town or district the various witnesses 
come. He has also divided up the evi¬ 
dence into two main portions, viz., one 
summary'which relates to property which 
~*the girl inherited from *her father, and 
another summary which related to cases 
where the girl was given presents of orna¬ 
ments and clothes by her father or rela¬ 
tions in her lifetiroo and where those 
ornaments and clothes or some portion of 
them wont on her death not to her hus¬ 
band, but to her father or her relations in 
•' her father’s family. 

Then the learned Judge has also 
analysed the evidence in another way. 
There was also a large body of general 
evidence adduced by leading citizens in 
this particular caste whom the learned 
Judge particularises and show* to be men 
whose respectability and reliability cannot 
be impeached. The witnesses are very nu¬ 
merous and amongst them was one of the 
learned Judge s own Subordinate Judge. 
But tho trial Judge has recognised that 
merely a general statement by members of 
the caste, unaccompanied by positive ins¬ 
tances in which the alleged custom was ac¬ 
tually exercised, would be by itself insuffi¬ 
cient. Accordingly ho has dealt with the 
instances in the two main decisions I have 
mentioned, viz , tbe one where the girl 
inherited property from her father, and 
the other where the property merely con¬ 
sisted of ornaments and clothes which 

£&& g " ea 10 h8 ' by her « 

The former class is- naturally much 
more important, because after all as re- 

in aD,i ° l0th6s ’ P“rtioularly 

chi d i»m ° ne W , h ° dies « » more 
child, rfcmay very well be that the child 

husband, or the adult husband“ “ 

michTIT" y n ol *“! lhoso articles but 

them. But as e iiard. Ut th eS ‘° ^ 

a regards. the succession 


to the property itself, that stands on a 
different footing. The learned Judge very 
rightly attaches more importance to that 
body of evidence than to the correspond¬ 
ing evidence about the ornaments. 

As regards the instances under the first 
branch, the learned Judge found that 
some seven in all were proved to his satis¬ 
faction out cf some thirty or forty which 
were placed before him. Pefore us, coun¬ 
sel for the appellant has based his main 
contention on this, that seven instances 
are not enough to prove a custom, and, 
secondly, that the instances given are of 
too recent a date to justify the Court 
in arriving at the conclusion that the 
custom is an ancieut one. That of 
those seven some four were only two to 
nine years before the date when the 
suit was brought in 1916, and that only 
the remaining three are about twenty- 
five years old. Id support of that pro¬ 
position Bhnyvandas Tejmal v. Raima l 
(1) was relied on. That was a case of 
adoption amongst Jains and as to whether 
a certain custom was or was not proved. 
The Court, after pointiug out that there 
were no men of learning and no books of 
the sect in support of the alleged custna, 
proceeded as follows : “ There are, in the 
whole body of evidence to which our 
attention has been directed, only four 
specified instances of such adoption, and 
of these the most ancient is one which 
occurred about twenty-two years ago, and 
one of the four breaks down, inasmuch as 
the widow of tho adoptive father was 
living when the adoption is alleged to 
have taken place.” That was a case that 
related to the adoption of an orphan. 

It is accordingly said that there are 
only seven cases here, and therefore on 
the authority of Dhayvarulas Tejmal v. 
RhJtimI (1) the present evidence is in¬ 
sufficient. But it must be borne in mind 
tfiat in addition to what I will call the 
general body of evidence in this case 
there was a large amount of evidence 
on the second-branch of tbe case, and a 
largo number of instances there wore 
given with reference to tho ornaments 
and clothes Thoroforo,.quite apart from 
the fact that tho number of instances 
here were nearly double those in the oaso 
oited, we have other instances as regards 
ornaments and clothes. 

LHis Lordship held that the evi. 
^^■was8uffiaient_a 9 the nature of tb« 
U) Lisia] io b. h. c. k. ail, uosnT 



1925 


Ratilal v. Motilal (Marten, J.) 


382 Bombay 

case could not- permit there being many 
instances, arc! 7 instances clearly proved 
together with other instances as regards 
ornaments and clo'.hs would be sufficient.] 

I should explain that wo have not 
thought it necessary to call upon counsel 
fo- the defendant in the present case. It 
may be that if we had, he would have 
been able to urge upon us that in law 
some instances which were rejected by 
the lower Court ought to have been really 
accepted. But as to that I feel strongly 
the limitations under which we must hear 
this case in the appellate Court. Objec¬ 
tions based on the ground of insufficient 
evidence, or improper rejection of evi¬ 
dence, or as to the evidence taken as a 
whole amounting to insufficient pro if in 
law of local custom, we may pro¬ 
perly go into. But whether i specified 
instance is properly proved or not, that 
I -,ake it is a question of fact, the decision 
of which properly lies with the lower 
appellate Court and which at any rate 
under the normal circumstances govern¬ 
ing our work here we should not inquire 
into but accept as accurate. And in a 
case with great mass of detail like the 
present, it is plain that if once the Jourt 
began investigating the detailed evidence 
as regards one particular instance, it 
would be difficult to rcsi-t applications to 
go into evidence in other instances. 

The practice in this respect has recent¬ 
ly been considered in Parshotam v. Veni- 
chand (2)—another case of an adoption 
amongst Jains. There the Court dealt 
with the description of evidence which 
might fairly be accepted in case« of this 
nature. The Chief Justice said (p. 232) :— 

“If, then, the evidence shows that for 
a certain number of years, and some cases 
appear to lay down as a useful guide a 
1 eriod of twenty years, there h ive been a 
number of instances in which the alleged 
custom has been recognized, the presump¬ 
tion arises that the parties concerned have 
acted in that manner, not from a desire 
to set up a new custom, hut because they 
are acting in accordance with the tradition 
of immemorial usage.” 

Then at p. 235 Mr. Justice Fawcett 

said:— 

In the case before us the two lower 
Courts have held the alleged custom per¬ 
mitting the adoption of orphans to he 
established as a va'ld ono The main ques- 

f iy.il j 43 Bon. 154—il L *"7 492=2 3 

Bom. L. R. 227. 


tion is whether there is sufficient ground 
for our interfering with this finding in 
secon! appeal. The Privy Council have 
more than once held that, whether a 
custom is proved, is mainly a question of 
fact...Accordingly in Kailash Chandra 
Datta v. Padmakisliore Roy (3) it was held 
on a review of all the authorities, that the 
question whether the facts found in any 
given instance prove the existence of the 
essential attributes of the custom or usage 
is a question of law which might he dis 
cussed in second appeal, while the ques¬ 
tion whether such a state of facts has 
been proved by the evidence is merely a 
question of fact.” 

I respectfully adopt what the learned 
Judge states there. He then proceeds to., 
deal with the sort of evidence that one 
might fairly require, and how far back one 
might reasonably expect it to go. He 
states at p. 236: — 

“Similarly in the cases of Manohar Lai 
v. liamrsi Djs (4) and Asharfi Kunwar v. 
Rup Chand (5), where the custom of 
adoption of a married man wa3 held 
established, the instances adduced do not 
appear from the judgment to have gone 
back beyond some thirty to thirty-five 
years. In Chiman Lai v. Hari Chand (6) 
where the adoption of the plaintiff who 
was an orphan and married was held 
valid, the evidence is stated in their Lord- 
ships' judgment to be 'somewhat limited.’ 
Halsbury’s Laws of EngUnd, Vol. X, 
Article 442, at p. 234 says that as a 
general rule proof ol the existence of the 
custom, as far back as living witnesses 
cah remember, is treated, in the absence 
of any sufficient rebutting ev.dence, a.« 
proving the existence of the custom from 
time'immemorial, and that evidonee of 
the existence of the alleged cut tom for a 
period of twenty years may be sufficient 
to warrant a Court in finding as a fact the 
existence of ihe custom from tim9 im¬ 
memorial. A similar rule was aaplied to 
Hindu usages by Gray, C. J. in a judgment 
delivered so long ago as 1831.” 

(3) [1911"! 45 Cal. 535=25 C.L.J. 613=41 I. C. 

05-1=21 P '.W.N. 972. 

(4) [194,7 J 2J All. 495=4 A.L.3. 407—(19.7) A. 

\V K i 21 

(5) [190']'?0 All. 107=5 A.L.J. 2.0=,r03) A. 

\V. N. 7.1. 

(6) f 1913 40 Cal. 67 =49 I. A. 167=112 P. R. 

'.913=17 C. W. X. £85=126 P. W. R 

1913=167 P. L. R. 1913=11013) M. W. N. 

599=I s C.L.J. 70=15 Bcu. L. R. 616=19 

I. C. C6?=14 M.L.T. 63 IP. C.l 
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Then as regards the proper course to 
take in second appeals, I 'may refer to 
Bai Shirinbai v. Kharshedji , (7) which 
was a case of an alleged child marri ige 
amongst Parsis. There Sir Charles 
Farran says at p. 437: — 

“The difficulty in this case is to ascer¬ 
tain what the Parsi law on the subject 
of infant marriage is...In the presenG case 
however, we are met by the finding of the 
lower Courts that there has grown up in 
India a custom amongst Parsis which 
validates and renders binding marriages 
between Parsi3 though contracted between 
children of tender age, and that custom 
was in full force as a custom in 1S69. 
Sitting as we are in second appeal we feel 
that it is not open to us to arrive at an 
independent finding as to whether the evi¬ 
dence establishes the existence of such a 
custom as there is indisputably a large 
body of evidence upon the record in sup¬ 
port of it.*' 

I think the judgment which I have just 
cited shows what our proper course is, 
viz., that generally speaking we should not 
investigate the details of the evidence in 
support of the various instances, but 
should merely consider whether taken as 
a whole it is sufficient in law to support 
the custom alleged. That indeed is the 
course which counsel for the appellant 
quite properly has adopted beforo us. 
Some application was I think made to us 
to go into the details of evidence but we 
did not see our way to comply with that 
request, even as regards instances 
which the lower appellate Court held to 
be proved. 


Then as regards the question of tl 
number of instances. I have already dea 
with one answer that could he made 
Hhaqvandas Tejmal v. Rajtml (l) on tl 
present materials. As regards the anl 
qmty of the various instances, si mil 
observations to some degree apply. V 
have at any rate three instances goii 
back e ver twenjfr-five years. In this re 

the Halai 

SLk f 0 !, 7, Mahomed Haji Abu (8 
bch, Dvolved a question Aether 

Mah^T 0Q30f Porabunda ' who - 

Mahomedan converts had retained 
their conversion the Hindu customs 

Cufcch? ,0 W aS 18 th ° °- ase with Khojas a 
Cutohi Memons, or whether as v 

the case with the R n 

)l\ i»«i an l3om. 430.--- 

IS) ClOlTj *u Bom. L. B. *89=45 I. C. 6.9 


Memons of Bombay, they had acquired 
same rights of sucsession as ordinary 
Mahomedans. Tne exact point there 
turned on whether daughters were entitl¬ 
ed to succeed along with their brothers, as 
is the case under the Koran, or whether 
as under Hisdu law the daughters took no 
aliquot share but were only entitled to 
marriage expenses if still unmarried. 

‘ As far as Bombay Halai Memons were 
concerned, there was documentary evi¬ 
dence in the Probate and other records of 
this Court gring back over hundred years 
to show that invariably in this city a 
Halai Memon’s succession was an ordinary 
Mahomedan succession. But there was 
no documentary evidence like that as re¬ 
gards the Porebunder Memons, who were 
the subject of the suit. As regards the Utter 
the number of it stances held proved by the 
trial Court were I think some sixteen or 
so out of the fifty tendered in support of a 
Hiudu succession. In the appellate Court 
it was held that the number should be in¬ 
creased from sixteen to twenty-five. But 
trial Court was pressed, as we have been 
pressed here, with the argument that the 
instances were not of sufficient antiquity to 
justify proof of the custom, and the trial 
Judge states iu Khatu Ini v. Molnmmad 
Haji Abu (8) at p. 310 “I have the fol- 
lowing general criticisms to pass on the 
thirty-seven instances relied on by Mr. 
Setaivai. In the first place, they are all 
recent or comparatively recent. Only 
four of them, viz., Nos. 25, 26, 36 and 
39 are shown to be instances of deatha 
prior to 1900. M The date of the trial was 
1917, and the evidence was almost entire¬ 
ly commission evidence, and thus there 
were only four inatances shown older 
than, say, some seventeen years before the 
trial of the suit. 


-* — • -V « v 
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large one, and inasmuch as it was 
question of the succession of daughtei 
uleng with sons, it was a class of cast 
that must occur with great frequenc’ 

w ;- ,n ev «y. on e of the normal casi 
where a father leaves both sons an 
daughters. It was, therefore, a ver 
different class of case from the preset 
oase, where the instances can at best b 
only occasional. In the Halai Memo 
case, I oonfess I wa3 influenced by tfc 

XT t0 Want 0{ anti< * ui| y take 

with other oircumsiances, in ooming t 
tho aouduioii that th8 °ostom h»d n 
been made out. But that d.eUionwj 
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erroneous, for it was differed from in the 
appellate Court and the decision of the 
appellate Court was afterwards confirmed 
by their lordships of the Privy Council. 

So the argument that has been addres¬ 
sed to us by the a* pollant does not carry 
with it anything like the same force as 
it would do if it had come to me as a 
,new point free from any past experience 
of my own. In my judgment if the High 
Court considered that merely four in¬ 
stances older than seventeen years were 
sufficient in the Halai Memon case, then 
the present three instances are amply 
sufficient in the present case. 

Accordingly, in the view I take, the 
main arguments ;hat have been present¬ 
ed to us by the appellant that the in¬ 
stances were insufficient and that they 
were not of sufficient antiquity, fall to 
the ground. Speaking generally, the 
litigants here have had the advantage of 
two careful judgments from learned 
Hindu Judges, who are particularly ac¬ 
quainted with matters affecting the 
Hindu community. Having read those 
judgments, I see no reasoD whatever to 
arrive at a different conclusion in second 
appeal from that which the lower ap¬ 
pellate Court has arrived at. 

I will only add in conclusion that, 
quite apart from the custom as to suc¬ 
cession which I have dealt with, there 
was a totally different custom set up in 
the trial Court, viz. that the marriage of 
a child wife was not completed and was 
not legal until a certain ceremony called 
Chuda Vidhi had taken place. That 
custom was advanced by the defendant 
and if proved would have negatived the 
right of the plaintiff, for in that case 
the marriage would not have been validly 
completed. The learned trial Judge 
found that the custom was not prove!, 
and there is no appeal to us as regards 
that finding. I may oxpress a hope that 
if this case is reported on the question of 
the custom of this particular caste, it will 
not be overlooked that there is a careful 
and interesting judgment from the trial 
Judge on this alleged custom of Chuda 
Vidhi. In the course of that, he discusses 
not only the alleged custom hut enters at 
length into the details of the ceremonies 
of marriage in that caste and to some 
extent amongst Hindus generally. That 
particular judgment does not concern 
me as a judge in the present case, but as 
an individual. I have read it and read it 


with interest, and I hope others who 
take an interest in these points which are 
of so great importance to the large com¬ 
munities in this land, and which ought to 
be definitely and clearly settled, will also 
read it. 

In the result, I would dismiss this 
appeal with costs. 

Fawcett, J.—I concur in dismissing the 
appeal with costs. The learned Judges 
in the two lower Courts have obviously 
borne in mind the recognised canons that 
govern the proof of a special custom, 
such as that set up in this case, and no 
error cf law has in my opinion been 
established which would justify our in¬ 
terference in seconl appeal. 

I endorse the remarks of my learned 
brother as regards the great care which 
the learned trial Judge has shown in 
dealing with - the voluminous evidence, 
and it is apparent that he has adopted a 
proper standard of proof in regard to the 
instances adduced in support of the al¬ 
leged custom. It does not necessarily 
follow that many of these instances, 
which he holds not satisfactorily proved, 
have not really occurred; and the move 
fact that only seven have survived the 
tests that he submitted them to, does not 
involve the necessary consequence that 
there are only a few instances of the 
kind alleged which have really happened. 

As regards the point that none of these 
instances go beyond some thirty or forty 
years, I agree with what my learned 
brother has said, and think that, in the 
circumstances which he has referred to, 
it i3 unlikely that documentary or other 
evidence of more ancient instances should 
be available in cases of this kind. I 
think the instances show sufficient ground 
for presuming that this is not a mere 
custom or practice of recent date, but 
that it has thus come down from ancient 
times. It also is a custom that obviously 
has a large amount of reason to support 
it. I think that the finding of the lower 
appellate Court on this question of 
custom is one that must be accepted by 
us in second appeal, and that there is no 
legal ground for our refusing to do so. 

Appeal dismissed. 
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Macleod, C. J. and Coyajee, J. 

Bai Lalbu —Appellant. * 

v. 

' Mohanlal GokaVlas Javeri —Respon¬ 
dent. 

First Appeal No. 77 of 1924, Decided 
on 5th March 1925, against the decision 
of the Sub. J., Ahmedabad, in Dharkast 
No. 357 of 1923. 

Civil P. C.. S, 47 —Decree for specific perform 
mance of contract for sale—Question of Judgment* 
debtor damaging properly after decree can be gojic 
info by executing Court . 

The question with regard to waste committed 
by a judgment-debtor after the date of the 
decree is a question arising between the parties 
relating to the execution, discharge or satisfac¬ 
tion of the decree, and must bo determined by 
the Court executing the decree and not by ’a 
separate suit. Hence where a decree has been 
passed for specific performance of a contract for 
the sale of immovable property, and where it is 
alleged that subsequent to the decree, the judg¬ 
ment-debtor has damaged the property with a 
view to cause loss to the decree-holder, the 
question oan be gone into by the executing 
•Court. 1923 Bom. 391 Foil. [P 385, C 2) 

G. N. Thakor and R. J, Thakoi —for 
Appellant. 

RatanlaX Ranchhoddas — (or Respon¬ 
dent. 

Macleod, C. J. In this suit a decree 
for specific performance was passed 
against the defendant on February 26 
1923. The plaintiff did not take the 
necessary steps to produce the purchase 
money, so the defendant took out a dark - 
hast on June 21of 1923, for payment of 
the purchase money in order that the 
matter might be completed. The plain- 
tiff then contained that the defendant 
had puUed dow ° some of the bricks out 

of the property m dispute with a view to 
catmng damage to him. A commissioner 

srwiir^* aDd he made a re P° rfc 

buS he J ,resen , t edition of the 
building on November 17, 1923. The 

th^ST 61 ; C u 0U i d n0fc decide whether 

the defiant had caused wilful damage 
a° OTee n " - sinM the of the 

Subordinate ,7ud S oT„l an Sr ft 
•Staff property L °ft ft ft 

bould Lee the 0 moe '' n 6 pl “ iUtiff 
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of the property to the plaintiff. No 
reason is given for this order. The dir¬ 
ection that the defendant should replace 
the property in suit in the same condition 
as it was at the date of the suit, was 
clearly wrong. The issue between the 
parties was whether the defendant, bet¬ 
ween the date of the decree and the date 
of the darkhast, i. e., June 21, 1923, had 
caused wilful damage to the property, so 
that on its being delivered to the plain¬ 
tiff in pursuance of the decree the value 
would have been reduced. It is contend¬ 
ed that that is not a question which 
arises in execution, and that the plaintiff 
will have to file a suit to have it decided. 
In Hari v. Sakharam (1), it was decided 
by this Court that the question with 
regard to the waste committed by a 
judgment-debter after the date of the 
decree is a question arising between the 
parties relating to the execution, dis¬ 
charge or satisfaction of the decree and 
must be determined by the Court execut¬ 
ing the decree, and nob by a sepanfte 
suit. In that case it was alleged that 
after the decree and while the appeal 
was pending the defendants committed 
waste by cutting down trees. There does 
not appear to be much difference between 
a case where an appeal has been filed, 
and the party remaining in possession 
commits waste, and a case where posses 
sion is directed to be given by a decree, 
and before possession is given waste is 
committed. The question is really whe¬ 
ther a successful party can be said to 
get possession of what was directed to 
be given to him by the decree, if the 
party in possession deliberately has 
caused damage to the property. There 
is no reason why the question of damage 
should not be tried in exeoution. 

We think then that the appeal must 
be allowed and the darkhast sent back to 
the lower Court to decide this issue 
whether between the date of the decree 
and the date of the darkhast, i. c M J une 

j ' 1Jthe defendant caused wilful 
damage to the suit property.” If that 

rfexMqo f ° Un - ,\ n b «° ^rmative, then the 
next issue will be, what was the extent 

of damaga The Court, if it finds that 
there has been wilful damage caused to 
the proporty by the defendant, will be 
direo l f payment of that damage 
out of the purchase money due bv the 
e^ifl^_This order should 
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the prosecution of the darkhast with 
regard to the payment of the purchase 
price and delivery of possession. We 
leave it to the Judge to decide whether 
it will be necessary to take security from 
the defendant if the purchase price is 
paid into Court, for any damage that 
may be found to have been caused bet¬ 
ween the date of the decree and ;he date 
of the darkhast, i. e., June 21, 1923. The 
appellant must get her costs in this Court. 
Costs in the lower Court will be costs in 
the darkhast. 

Appeal allowed. 
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Macleod, C. J. and Coyajee, J. 

Devakaran Dholaram and others —Ap¬ 
pellants. 

v. 

Sangidas Jesiram and others —Respond¬ 
ents. 

C 0. C. J. Appeal No. 36 of 1925 and 
Suit No. 351 of 1923, Decided on 6th 
April 1925. 

(а) Civil P. C.. O. 12 R. I—Affidavit of docu¬ 
ments—Order as to, obtained agains' defendant — 
Defendant dying — Representatives brought <>n 
record —Fresh order as to affidavit must t-e obtain- 
cd against representatives. 

Where an order as to affidavit of documents 
is obtained against defendant but the defendant 
dies and his representatives are brought on 
record, a fresh order as to affidavit must ba ob¬ 
tained against them. [P 386, C 2) 

(б) Civil P. C„ O. 11, P. 21 —Defendant disoJjey- 
Sng Courts order— Defendant should be allotted 
opportunity to shew cause—Defence should be 
struck out If defendant is (putty of inlful neglect. 

A defendant is liable to have Ins defence 
struck out only when an order of the Court has 
not been obeyed, and even then the Court should 
direct that the defendant bo called upon to 
show cause why his (Jefonco should not be 
struck out. The penalty will be imposed, if it 
can be showu that the uon-compliauce with 
the order of the Court is due to wilful default. 

[P 387, C i] 

Chimanlal Setalvad —for Appellants. 

B. G. Desai and Thomas Strongman — 
for Respondents. 

Macleod, C. J. —This is an appeal 
against the order of Mr. Justice Tarapore- 
wala striking out the defence of defend¬ 
ants Nos. 2 and 2A in an interpleader suit 
filed by P. Crystal Si Co. in January 1923. 
The original dispute with regard to the 
money paid into Court by the plaintiffs 
was between the second defendant Devaka¬ 


ran Bholaram and the third defendants 
Messrs. Tullockchand and Shapurji a 
firm. The fourth defendant was after¬ 
wards added by the order of February 14, 

1923. No order was made discharging 
plaintiffs and giving directions with 
regard to the procedure to be adopted fo: 
determining the questions in issue bet¬ 
ween the defendants. There seems to 
have been considerable delay in filing the 
written statements, and thereafter an 
order for affidavit of documents was ob¬ 
tained by the attorneys for the first, third 
and fourth defendants against the original 
second defendant on March 7, 1924. The 
original second defendant died on June 
18, 1924, without having filed his affidavit 
of documents, and the present defendants 
Nos. 2 and 2A were brought on the record 
iD his place on September 4, 1924. The' 
proper course for the third and fourth 
defendants’ attorneys then to pursue was, 
to get an order against the newly subs¬ 
tituted defendants for an affidavit of 
documents, and their failure to do that; 
has vitiated the subsequent proceedings.; 
Instead of getting that order they wrote 
calling upon these defendants to file their 
affidavit of documents. The attorneys 
of these defendants on December' 16, 

1924, promised to furnish a copy of their 
clients' affidavit in the course of a week. 
But as the affidavit was not forthcoming, 
thereafter* Messrs. Bhaishankar Kanga 
and Girdbarlal naturally became impa¬ 
tient, so they took out a chamber summons 
applying for an order that defendants 
Nos. 2 and 2A should file their affidavit 
of documents and that in default of their 
doing so their defence should be struck 
out and the suit set down for an e.r parte 
decree. In his affidavit in support of 
the summons (paragraph 9) the fourth 
defendant says:— 

“ The fourth defendant’s attorneys 
repeatedly called upon the defendants 
Nos. 2 and 2A to file their affidavit of 
documents and to furnish a copy thereof 
hut tboy have failed to file the same up 
to now. Under the aforesaid circumstan¬ 
ces, I pray that the appearance filed on 
behalf of defendants 2 and 2A and their 
defence may be struck off and they be 
placed in the same position as if they had 
not appeared and defended this suit.” 

If defendants N 03 . 2 and 2A had already 
disobeyed an order of the Court, then 
that was the right procedure to follow. 
But as defendants Nos. 2 and 2A had 
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merely failed to fulfil the promise made 
in correspondence, and there was no order 
of the Court which they had disobeyed, 
that procedure was wrong. When the 
summons came before the Judge he made 
an order that defendants Nos. 2 and 2A 
should file thoir affidavit of documents 
within three weeks from the dato of the 
order, and that in default of their doing so 
their appearance and the defence if any 
should be struck off from the suit. Pre¬ 
sumably that order was made under 
Order XI, rule 21, Civil Procedure Code. 
That rule says :— 

“ Where any party fails to comply with 
any order to answer interrogatories, or 
for discovery or inspection of documents, 
he shall, if a plaintiff, be liable to have 
his suit dismissed for want of prosecution, 
and if a defendant, to have his defence, if 
any, struck out, and to be placed in the 
oarne position as if he had not defended, 
and the party interrogating or seeking 
discovery or inspection may apply to the 
Court for an order to that effect, and an 
order may be made accordingly.” 

On March 9, the attorneys of defend¬ 
ants Nos. 2 and 2A had sent an unaffirmed 
copy of their affidavit to the other side 
explaining that their Mehta was still ab¬ 
sent up-country. On March 10, the case 
being on the board for an ex parte decree 
was adjourned until the 17th, defendants 
Nos. 2 and 2A bein'g told to put in an 
affidavit explaining the delay. As the 
Mehta did not arrive the affidavit of docu¬ 
ments was thereafter affirmed by these 
defendants. A defendant is liable to have 
his defence struck out only when an ordor 
,of the Court has nob been obeyed, and 
( «ven then the Court should direct that 
,the defendant be called upon to show 
|Cause why his defence should not be 
jStruok out. That penalty will only be 
imposed, as has bean pointed otlt in 
numerous cases, if it can be shown that 
the non-compliance with the order of the 
Court is due to wilful default. So that 
the summons and the order made thereon 
being inherently defeotive, it must neces- 
sarily follow that the case should never 
have been set down for an cx parte 

iqcm 6 ’ and tho order mad0 on March 18 
1924 canbofc be supported. Even on the 

Was imMfi^ ffiCU T fc 888 h0W fche order 

18 quite fcrue that 

defendants Nos. 2 and 2A have been 
guilty of delay, but the excuse they «ave 
was that thoir father having died they 


were not acquainted with the subject- 
matter of the suit and that their Mehta 
was up-country, so that it seems to me 
that there was certainly some excuse for 
the delay. Although the affidavit even¬ 
tually filed could have been filed very 
much earlier, even assuming that they 
had disobeyed an order of the Court, we 
cannot agree with the learned Judge that 
this was one of the grossest cases of dis- 
obdience of the order of the Court, so that 
these defendants should suffer tho extreme 
penalty of having their defence s truok 
out. We think then that the appeal must 
be allowed and the order striking out the 
defence must be set aside. The decree 
must also be set aside and the hearing of 
the suit proceeded with. 

Defendants Nos. 2 and 2A to pay the 
costs of the day on March 18 of defend¬ 
ants Nos. 3 and 4. 

Defendants Nos. 2 and 2A to get their 
costs of the appeal. 

Coyajee, J. I am of the same opinion. 

Appeal allowed. 


1925 BOMBAY 387 

MacLeod, c. J. and Coyajee, J. 
P. B. Por.de and others —Applicants. 


Emperor —Opposite Party. 

Criminal Revision Application No. 60 
of 1925, Decided on 24th March 1925, 
against orders passed by the Chief 
Presidency Magistrate, Bombay. 

Citii of Bombai/ Police Act. (Bom. Act IV o' 
l‘J02), Ss. 70. 72 and 74 —Accused though arre*tea 
under requisition from Magistrate are in police 

CHS tody. c 


xne mere iacr. mat the Chief 1‘resldeocv 
Magistrate is furnished with certain information 
to enablo him to make the requisition does not 
mark tho completion of police investigation aud 
the commencement of an iuquiry or trial before 
him. Therefore accused are, when arrested. „ 0 t 
in Magistrates custody but are in polioe 
oustody - [P 3S9, C 1] 

Thomas Strongman, P. B. Shingne an d 
Vehnkai —for Applicants. 

Kanga and John Bowen —for the 
Crown. 


Coyajee, J.— The petitioners in this 
case ask this Court to revise an order 
made by the Chief Presidency Magistrate 
on February 20. 1925, authorising thefr 
detention id the custody of the police till 
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March 6, and pray that it may “ bg 
ordered that the accused should not l)e 
kept in Police custody any longer but 
should be ordered to be kept in jail 
custody." 

The material facts are these :— 

On or about January 22, the petition¬ 
ers were arrested in Indore for being con¬ 
cerned in offences punishable under 
Ss. 302, 307, 365, 120-B, 109 and 511 of 
the Indian Penal Code. The offences, it 
is alleged, were committed in the city of 
Bombay ; and the petitioners were 
arrested in Indore by the Indore State 
Police at the instance of Inspector Smith 
of the Criminal Investigation Depart¬ 
ment, Bombay. On February 4. the 
Chief Presidency Magistrate, on the appli¬ 
cation of Inspector Smith, addressed a 
letter to the Agent to the Governor 
General in Central India asking him to 
make a demand to the Darbar for sur¬ 
render of the petitioners. The requisition 
was complied with. They were brought 
to Bombay on February 7 and were im¬ 
mediately taken before the Chief Presi¬ 
dency Magistrate by the said officer. 
‘‘ Then, ” says the Magistrate, “ an 
application was made to me by Mr. Smith 
under S. 70 of the City of Bombay Police 
Act for remand of the arrested persons. 
On the materials placed before me I was 
satisfied that there was a substantial 
ground for suspecting that the prisoners 
had committed an offence and their 
detention in the Police custody was really 
necessary for further investigation of the 
offences alleged. Further, when question¬ 
ed, the accused had no objection to 
being remanded into police custody. 
Accordingly, I remanded them into 
Police custody till the 20th." Later, 
counsel on behalf of the petitioners 
applied to the Magistrate to re-consider 
that order on the ground that it was tot 
competent to him to remand them into 
police custody. After hearing arguments, 
the Magistrate rejected the application : 
and on February 20 ho made a further 
order which is now under consideration. 

On the facts placed before us no ques¬ 
tion arises as to the legality of the 
arrests. No such contention was raised 
before the learned Magistrate, nor is it 
shown that the petitioners were arrested 
in Indore by the Bombay Police. But 
what is contended is this, viz., the powers 
of the Bombay City Police as regards 
arrests of accused persons and investi¬ 


gation into criminal cases are regulated' 
by the City of Bombay Police Act, 1902; 
that Act does not empower a police officer 
to pursue a fugitive offender into any 
place outside British India ; the petition¬ 
ers were handed over to Inspector Smith 
at Indore in compliance with the requisi¬ 
tion made by the Chief Presidency Magis¬ 
trate ; the petitioners when they were 
produced before that Magistrate were, 
therefore, in his custody and not in police 
custody ; consequently, the Magistrate’s 
order authorizing their detention in police 
custody was illegal. 

Wo are unable to accept this conten¬ 
tion. The proceedings are governed by 
the aforesaid Act. The pertinent Chapter 
is the 5th, and the material sections are 
Nos. 70, 72 and 74. S. 70 lays down 
that: “ (l) Whenever (a) it appears that 
any investigation under this Act cannot 
be completed within the period of twenty- 

four hours.and (6) there are grounds 

for Believing that the accusation is well 
founded, the officer in charge of a section, 
shall...forthwith forward the jierson 
accused to a Presidency Magistrate, 
together with a report setting forth the 
substance of the information received and 
of the evidence adducible in the case. (2) 
The Presidency Magistrate to whom an 
accused person is forwarded under sub- 
S. (l) may, after considering any infor¬ 
mation reduced into writing as herein¬ 
before provided, and examining any wit¬ 
nesses that ho may consider necessary, 
from time to time authorise the deten¬ 
tion, in such custody as he thinks tit, of 
the person accused, for a period not 
exceeding fifteen days at a time, and 
shall, if he does so, record his reasons for 
so doing ” S. 72 requires that every' 
investigation under the Ac; should, be 
completed without unnecessary delay, 
and »as soon as it is completed 
the officer in charge of the sec¬ 
tion should prepare a report in the 
form prescribed therein. Then S. 74 
provides that : " If the Officer in charge 

as aforesaid considers that there is suffi¬ 
cient evidence or reasonable ground of 
suspicion to justify him in so doing he 
shall—(<i) forward the accused person to 
the Presidency Magistrate having jurisdic¬ 
tion... and (c) shall also send to such 
Magistrate the report prepared under 
S.-72." 

In this case the investigation is not yet 
complete ; no report was prepared (S. 72); 




1925 


PANDURANG v. N.ARHAR (Macleod, C. J.) Bombay 399 


and none was sent to the Magistrate 
(S. 74). It is true that on February 4, 
the police applied to the Magistrate to 
make a requisition for the surrender of 
the petitioners by the Indore State, in 
accordance with Government Order No. 
219, Political, April 12,1875, and for that 
purpose certain information was supplied 
to him. But that fact does not lead to 
the necessary inference that the police 
investigation was then complete or that 
. it should be deemed to he complete. For, 
even when a duly qualified police officer 
considers it necessary to take action under 
S. 70 of the Act. he has to submit “ a 
report setting forth the substance of the 
information received and of the evidence 
adducible in the case ” : and thereupon 
the Magistrate may “ from time to time " 
authorize the detention of the accused 
person in pslice custody “ after consider¬ 
ing any information reduced into writing 
...and examining any witnesses that he 
may consider necessary. " The mere fact, 
therefore, that in this case the Chief 
Presidency Magistrate was furnished with 
certain information to enable him to make 
the requisition aforesaid, does not mark 
the completion of police investigation and 
the commencement of an inquiry or trial 
, before him. 

I, therefore, agree with the learned 
Magistrate in holding that at the material 
time the police investigation was not 
complete; that the petitioners were in 
police custody; that he had not taken 
cognizance of the said offences (S. 190, 
Code of Criminal Procedure, 1898) ; and 
that it was competent to him to make the 
•order now sought to be revised. 

In my opinion his order was right. 

Macleod, C. J.— I agree. The whole 
fabric of the argument of counsel for 
petitioners was based on the suggestion 
. that the petitioners were brought down 
• from Indore to • be handed over to the 
personal oustcdy of the Magistrate. There 
is no extradition treaty between the 
Government of India and the Indore 
•btate ; but by a recognition of the prinei- 
Pies of mternationa 1 comity, effect was 
given to the request of the Agent to the 

fch«T GeDer i U for Cenfcral Intlia that 
the petitioners should be handed over to 

S om , b “y Officers. The fact 

i™‘a b ? A * mt t0 .‘ h = Governor General 


» “.Uer afe She 

Utael Pres denoy Magistrate does not in 
•any way alter the fact that the petitioners 


were under the arrest of the Bombay 
Police and arrived in Bombay in Police 
custody, so that the provisions of the 
City of Bombay Police Act were appli¬ 
cable. 

Application rejected. 
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Macleod, C. J. and Coyajee, J. 

Pandnranq Shridkar Pathak and others 
—Plaintiffs. 


v. 

Narhar Pandurang Atre and others — 
Defendants. 

Civil Reference No. 12 of 1924, Decided 
on 19th February 192o, made by the 
Commissioner, C. D. 

Civil P. C\, S. 15*2 —Court sale under an order 
erroneously stating larger sum as due, cannat le 
set aside for the error . 

When an erroi has beon committed, it is 
always within tho competency of the Court if 
nothing has intervened which would render it 
inexpedient or inequitable to do so, to correct 
the record in order to bring it into harmony 
with the order which the judge obviously meant 
to prouounce. Thus where a proporty is sold 
at a Court sale and made over to the auctiou pur¬ 
chaser, the Court which has ordered tho sale, 
canuot set it aside under its inherent powers 
under S. 152. on the ground that the sale was 
orderod by a mistake for a sum larger than what 
was due uudor the-decree. Hatton t*. Harris( 1S92* 
A. C. 54 . Foil. [P 390 C 2] 

A . G. Sathaue —for Judgmont-debtors. 

D. A. Tuljapurkar —for Decree-holders. 

D. C, Yirka)— for Purchaser. 


Macleod, C. J— We think that tho 
order of September 25, 1923, made by the 
Subordinate Judge was beyond his powers 
and that, therefore, it must be set aside. 
On January 16,1992, aD order was passed 
that execution should proceed against the 
judgment-debtor in the case for Rs. 180, 
On March 25, 1922, another order was 
passed on the judgment creditor’s appli- 
cation that the amount prayed for, name¬ 
ly, Rs. 448, should he realised by sale of 
the mortgaged property. The sale was 
held in pursuance of the latter order and 
the purchaser was put into possession. 
J^ater it was represented to the Judge 
that when the order of .Maroh 25, 1922 
was passed, the order of January 6 1992* 
was lost sight- of. so that there was an 
irregularity m the sale. The Judge 
thought that he had inherent powers 
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under S. 152, Civil Procedure Code to set 
aside the order of March 25, 1922,.and 
t lie sale held thereunder. So he ordered 
t*he amount paid by the auction-purchaser 
to he refunded and sent hack the proceed¬ 
ings to the Collector to recover Rs. 190. 
and costs of the dark hast by sale of the 
mortgaged property or a sufficient part 
thereof. It might have been within the 
competence of the Subordinate Judge to 
alter the order of March 25, in which the 
figure 443' had been entered by an error. 
But we are of opinion that lie had no 
jurisdiction to go further and set aside the 
sale which had taken place under that 
order, with the result that the rights of 
third parties* had arisen. In Hilton v. 
Harris (l), Lord Watson said (p. 500) : — 

“When an error of that kind has been 
committed, it is always within the com- 
latency of the Court, if nothing has in¬ 
tervened which would render it inex¬ 
pedient or inequitable to do so, to cor¬ 
rect the record in order to bring it into 
harmony with the order which the judge 
obviously meant to pronounce.'' 

The laches of the judgment-debtor lias 
not been accounted for. He stood by and 
saw his property sold to recover Rs. 443, 
when the proper amount was Rs. 180, but 
the rights of third parties have now in¬ 
tervened and we cannot interfere with 
the right of the auction-purchaser to 
retain the property in the circumstances 
of the case. 

We, therefore, make an order setting 
aside the Subordinate Judge's order of 
September 25, 1923, and directing that 
possession should be restored to the auc¬ 
tion-purchaser. He is entitled to the 
costs 6f these proceedings from the judg- 
ment-dehtor. 

Our thanks are due to the learned plead¬ 
ers who have argued this matter before 
ns. 

Order set aside. 

(It [1892] A.C. 517 6-2 L.J. l’.C 24^1 R. 1—07 
L.T. 722. 

1925 BOMBAY 390 

Marten and Fawcett, JJ. 

Juvansingji Motisingji Tliakot —Appel¬ 
lant. 

v. 

Dola Chhala —Respondent. 

Second Appeal No. 554 of 1923, Decided 
on 30th September, 1924, ftora the deci¬ 
sion of the D. J. of Ahmodabad in Appeal 
No. 341 d 1921. 


(al Bombay Land Re:. Code (1879) S. Hi—Exis¬ 
tence of tenancy shown for nearly SO years—Origin 
not known—Tenancy should be presumed to be 
permanent and ancien'. 

When the plaintiff-tenauf put in title deeds 
going as far back as 1835, in theeirliest of which 
the land, was described as jmsaita land, meaning 
‘laud given in charity to Brahmins etc.’ on a quit 
rent of Rs. 5 and where there was no evidence 
to show when the tenancy was created: 

Held: that the tenant was entitled to the pre¬ 
sumption under S. Hi of the Code, that lie was a 
permanent tenant at a fired quit rent. 

[P. 391, C. 1] 

tb) Civil P. C., 0.8 R. '.)— Court's permission 
J necessary for filing pleadings in reply <) defen¬ 
dant’s written statement 

Under the ordinary practi ic- in the mofussil c 
Bombay it is not customary for a plaintiff to 
put in a reply u the defendant’s writteu state¬ 
ment; on the other hand Order 8. rule 9, re* 
quires the leave of the Court before any party can 
make a further pleading after the written state¬ 
ment has been filed. (P. 392. C. 1; P. >96, C. 1, 2) 

(cl Bombay Land Rev. Code S. 83— Proviso— 
'Usage' has to ie proved by landlord. 

The usage referred to in S. 8 ’ provisou has to be 
proved by the landlord, Landlord’s right to en¬ 
hance rent by usage in the case of mirasf tenures 
in Deccan has no application to watan land in 
Gujrat. [P. 394, C. 2] 

G. N. Tltakor and N. P. Desai —for 
Appellant. 

H. C. Cogagec and G. S. R w— for Res¬ 
pondent. 

Marten, J.—The present parties have 
been engaged in litigation over the suit 
laud ever since the year 1909, though the 
particular suit before us did not begin till 
1916. 

The question that arises is whether the 
plaintiff is a permanent tenant at a fixed 
quit rent or salami of Rs. 5 per annum as 
he contends, or whether be is only a 
tenant at will or annual tenant as the 
defendant Thakor Sahib contends. Or 
alternatively, if he is a permanent tenant, 
then whether the Thakor Sahib has any 
right to enhance the rent. 

The land in question is in the village of 
Chaklosi in the Nadiad Taluka, and it 
forms part of a watan land belonging to 
the defendant who is the Thakor of Soni- 
pur. The present Survey No. is 1280; the 
old No. was 1238; and its area is six acres 
and six gunthas. The meaning of watan 
is-given in the first trial judgment ia 
September 1917, and in effectit represents 
the portion (which is usually J4th) which 
was left in the possession of the Rajput 
Thakors by the Mahomedan invaders of 
Gujarat. The plaintiff’s theory on which 
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this suit was brought was that the land 
was originally given to the plaintiff's Bra¬ 
hmin pvedecessors-in-title in pasaita. 
That expression is also explained in the 
same trial judgment as meaning land 
given in charity to Brahmins, temples etc. 
It may he either rent free or subject to 
the payment of salami or quit rent. 

The plaintiff originally claimed that the 
held in question was of his absolute 
ownership and possession subject to this 
quit rent of Rs. 5. But it was held in 
both the Courts below that he was only 
a permanent tenant, and this finding is 
not challenged by the plaintiff be¬ 
fore us. What we have to consider in 
this appeal are the contentions by the 
Tbakor Sahib as an appellant which I 
have already alluded to. 

Now, apart from the question of the 
rent note, which I will deal with later, 
the findings of the lower Courts that the 
plaintiff was a permanent tenant would 
appear to be justified in law on the facts 
as found by the lower appellate Court. 
|The plaintiff put in title deeds going back, 
to 1835, in the earliest of which the land 
is described as pasaita land and the last 
of which was a conveyance on sale to the 
plaintiff’s father in May 1876, Exhibit 27. 
The identity of this land is challenged by 
the Thakor Sahib, but after looking at the 
ma? and the comparative statement set 
out at p. 23 of our paper book, but which 
does not appear to have been a formal 
Exhibit, we agree with the lower Court 
that the identity was established. As re¬ 
gards the northern and southern boun¬ 
daries, they are substantially thb 
same in the various deeds, viz., the Nor¬ 
thern boundary being certain fields 
of the Thakor, and the Southern boundary 
being a road. The East and West bound¬ 
aries cause more difficulties, partly be¬ 
cause of the reference to fields by the 
names of the 'then owners, and partly 
because a narrow way is sometimes men¬ 
tioned and sometimes not. But on the 
whole we consider that the identity is 
made out. , 

That being so, we have got the neces¬ 
sary antiquity for the origin of the 
tenancy to allow a presumption to be 

? of fche Bomba y Lan * 

Revenue Code, for no one can say how 

£T 8 In 0 n V 8 , 85 \ Was 0ri ^ly creat- 
Thak r s£r 4r ^ witnesses of the 

to ar o qmte unable t0 point 

to any definite date for its commence- 


men;. Consequently, apart from the rent 
Dote which I have alluded to, the ordinary 
presumption under S. 83 of the Bombay 
Land Revenue Code would seem to apply. 

But great stress was laid by counsel 
for the Thakorj Sahib on certain rent 
notes which the plaintiff's father is 
alleged to have executed. It will be 
remembered that fche plaintiff’s father, 
Chhala Bhaiji, acquired this property on 
May 31, 1876, by the sale deed, Exhibit 
27. The rent notes relied on by fche 
Thakor Sahib are in order of date 18S6, 
Exhibit 94: 1895, Exhibit 97; 1897, 
Exhibit 103: aDd 189S, Exhibit 96. 
There were two other intervening mate¬ 
rial dates, viz., that in 1885 the Thakor 
Sahib brought a suit in fche Mamlatdar’s 
Court, Exhibit 15, for a rent largely 
exceeding the rent of Rs. 5 and that that 
suit was unsuccessful. Similarly in 1892 
he gave a notice, Exhibit 28, in effect 
calling on the plaintiff's father to pay an 
increased rent, or in default to quit. 

As regards the first of these rent notes 
passed in 1886, that do?s not relate to 
the suit land at all. It relates to fche 
next Survey Number 1281 which went by 
fche name of the Ganvatya land. The 
other three Exhibits passed in 1895, 
1897 and 1898 relate to botb plots Nos. 
1280 and 1281. The rent of plot 1280 is 
not thereby raised but is the same oid 
rent of Rs. 5. But the clause relied on 
by the landlord is a clause at the end, 
which provides that the tenant is to give 
up possession at the end of the year of 
fche tenancy. It was accordingly argued 
before us that having passed a rent note 
of that description, this was a complete 
answer to the plaintiff’s claim of being 
considered a permanent tenant: and that 
we must accordingly reject fche olaim 
which he had advanced in that respeot. 
The findings of fact, however, in the 
lower Court3 are that these rent notes 
passed in 1895, 1897 and 1898 were 
obtained by misrepresentation, inasmuch 
' as the alleged tenant thought they only 
related to the field No. 1281 and did not 
understand that they related to the field 
No. 1280. That he himself did not exe¬ 
cute fche document because he was illite¬ 
rate; that he was not actually present at 
the time, and that the person who signed 
on his behalf did so at the request of the 
Talati of the Thakor 3ahib. 

It was argued before us that this 
amounted to an allegation of fraud or 
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misrepresentation against the officers of 
the Thakor Sahib, and that accordingly it 
ought to have been pleaded and an express 
issue raised upon it, and that, a9 this was 
not done, the evidence on the point 
should not have been admitted in the 
lower Court, and much less should any 
decision of the lower Courts have been 
founded on it, and that accordingly in 
this Court the plaintiff is not entitled to 
rely upon any such evidence. 

As regards the pleadings, it must he 
home in mird that it was not the plaintiff 
who was setting up the rent notes hut it 
was the defendant. The rent notes are 
not referred to in the plaintiff's pleadings. 
Further, under the ordinary practice in 
the mofussil it is not customary for a 
plaintiff to put in a reply to the defend¬ 
ant's written statement. If the case had 
been one in the English High Court, a 
reply would be a matter of course. But 
even on the Original Side in Bombay it 
is not essential in many cases to put in a 
reply, and in others the express permis¬ 
sion of the Court may have to be obtained 
for that purpose. Accordingly—I am 
speaking with experience of the Original 
Side—it frequently happens that the 
pleadings are left in what to an English 
trained lawyer is a defective state. 

As regards the issues that were raised, 
they were in a broad general form and 
would enable this particular point to be 
gone into, inasmuch as the rent note 
would he relevant evidence on the issue 
whether the plaintiff was a permanent 
tenant or not. If the defendant was 
taken by surprise or had any objection to 
urge, he should have at once objected to 
the cross-examination of his witnesses to 
show that the documents were obtained 
by misrepresentation, and he could have 
at once taken the point that on the plead¬ 
ings the plaintiff was not entitled to go 
into the point, or alternatively, if no 
amendment or a further reply was 
allowed, then the trial should stand over 
to enable the defendant to meet the evi¬ 
dence on this new point. 

But in fact nothing of the sort was 
done. Although this suit dragged on for 
many years, no objection appears to have 
been raised at the trial. The learned 
Judge gave his judgment on the point ; 
thero was no objection raised on this 
score in the memo of appeal nor at its 
hearing before the lower Appellate 
Court. As far as we can see on the record 
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before us the first time that the point is 
taken is in the memo of second appeal to 
this Court. 

Under these circumstances we think 
that having regard to the course which 
the trial and the first appeal took, no in¬ 
justice or surprise has been suffered by 
the defendant, and it would be almost 
pedantic on our part to send this case 
back for a remand after eight years 
with a direction that certain formal 
pleadings should be put in, and 
that the parlies should be at 
liberty if they like, to bring certain further 
evidence of which at present we have no 
idea of what it would consist. Counsel 
for the appellant in the course of extreme¬ 
ly lengthy arguments to us did not 
venture to suggest that his client had any 
further evidence in his possession which 
would tend to negative the existing evi¬ 
dence a9 to misrepresentation which was 
before the Court at remanded trial in 
September 1921. 

Next it was said that the evidence iteelf 
did not support the findings which the 
lower Courts put upon it, as in particular 
certain witnesses who are alleged to have 
stated certain matters said in fact nothing 
of the sort. It is not our province in 
sepond appeal to weigh the appreciation of 
evidence. But having regard to the allega¬ 
tion that certain evidence relied on by 
the lower Courts in 'fact contained no 
statements whatever of the sort alleged, 
we did read the evidence of several 
witnesses. One in particular, Exhibit 99, 
if it was accepted, was quite sufficient to 
establish the plaintiff's contentions in this 
respect. I do not propose to discuss the 
evidence of some of the other witnesses, 
who did not remember whether they were 
present at a particular time very many 
years ago. 

Nor is this evidence at all inconsistent 
with the probabilities of the case. Seeing 
that Chhala, the plaintiff's father, had 
paid solid cash for this field, and that he 
had successfully resisted the efforts of the 
Thakor to increase the rent in the suit in 
the Mamlatdar's Court in 1885, and that 
he paid no attention to a notice to quit of 
1892, it is somewhat surprising to find* 
that he is alleged in 1895 and in two or 
three subsequent years to have acknow¬ 
ledged that he was merely an annual 
tenant and was obliged to quit at the end 
of the current year. The explanation that 
he thought the document related to the 
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other field of which lie was an annual 
tenant is not an unlikely one. Or again 
it is possible that he may have thought 
that this document as regards ’No. 1230 
only stated that he was a permanent 
tenant of that field at the rate of Rs. 5 
per annum which in fact is the rent men¬ 
tioned in these rent notes, but that he did 
not appreciate the importance of that 
clause at the end of the document about 
giving up possession, which was a proper 
clause as regards the other field No. 1281, 
hut which would he fatal to his claim as 
regards the field No. 1280. 

Further, it is to be observed that in the 
very first rent note of 1886, Exhibit 94, 
this was only in respect of field No. 1281 
and not in respect of the suit field. We 
have on this an explanation from the 
appellant’s counsel to the effect that in 
the books of the Thakor Sahib this land 
has been kept in the name or the Khata 
of somebody else, and that accordingly the 
rent note in respect of No. 1280 was given 
to or made out in the name of v a different 
person. But here again it is important to 
observe that in the Mamlatdar’s suit in 
1885 the Thakor had sued as defendants 
not merely this other man iu whose name 
this Khata is alleged to have stood, but 
also the plaintiff's father himself. I think 
it only fair to assume that thereby he was 
put on inquiry as to what interest the 
plaintiff's father had in the suit land No. 
1280, and accordingly that if he had 
really thought that Chala, the plaintiff s 
father, was the sole tenant of No. 1280 
as well as No. 1281, we should have had 
•it so stated in Exhibit 94. 


Nor, again, having regard to the findir 
of the Court on the question of illiterac 
would it at all he surprising to find th 
no permanent tonant would conscious 
enter into rent notes of the description 
question if he had been fully aware 
their legal significance. 

Under these circumstances wo see 
reason to disturb the findings of fact 
the lower appellate Court that these re 
notes were obtained by misrepresentati 
and that they are not binding on t 
plaintiff’s father nor on the plainti 
Ifaat being so, we are left with the pi 
sumption under S. 83 of the Bombay La 
Revenue Code which I have already i 
ferred to, unfettered by any difficul 
caused by the rent notes. It folio? 
therefore, that m our judgment the findi 
of the lower appellate Court that t 


plaintiff was a permanent tenant at a 
quit rent or salami of Rs. 5 was correct, 
and will be affirmed. 

Next comes the point as to whether 
even if the piaiutiff is a permanent tenant 
the defendant is entitled to enhance the 
rent. The section governing the matter 
is the proviso to S. 83 of the Bombay 
Land Revenue Code which runs : 

“ Nothiug contained in this section shall 
affect the right of the landlord (if lie ha3 
the same either by virtue of agreement, 
usage, or otherwise) to enhance the rent 
payable, or services renderable by the 
tenant, or to evict the tenant for non¬ 
payment of the rent or non-rendition of 
the services, either respectively originally 
fixed or duly enhanced as aforesaid." 

Now it is common ground that there 
was no agreement entitling the landlord to 
enhance the rent. But it is said there was 
a right in the landlord so to do by usage 
or otherwise within the meaning of this 
proviso. No evidence whatever in 
support of such right by usage or other¬ 
wise was put forward at either of the 
trials, but i t was said that it was a well- 
known usage which was so dearly 
recognised by the Courts of this Presidency 
that we ought to take judicial notice of it 
and to hold it to be part of the settled law 
of the land. Alternatively it was said that 
once you get the relationship of landlord 
and tenant established, then prima facie 
the landlord has a right to raise the rent, 
unless some restriction on his power is 
established by the tenant. In other words 
the onus lies on the tonant to show that 
the landlord has not this righi, and that 
the onus does not lie on the landlord to 
say he has the right. 

Now taking the words of the section, 
which are after all the governing factor on 
the subject, I consider them as meaning 
that if the landlord can prove that he has 
the right to enhance the ront by virtue of 
an agreement, usage or otborwiso, then he 
is to bo entitled to do so. This construc¬ 
tion is I^think borne out by the judgment 
of Sir Lawrence Jenkins in Rajya v. 
Dalkrishna Gangadliar. (lj. That was not 
a oaso of watan land or alienated land as 
we have here, but of miraBi land in the 
Bolgaum District. Bub there the Court 
had to considor this section, and at p. 422 
Sir Lawrence said " What has hitherto 
been payable we know ; all that has to be 
determined is the right to enhance Tn 

(1) [1905] 29 Bom. 415=7 Bom. I,.R. 439- 
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the first place, it must be determined 
whether what was paid was rent, and 
then whether the Inamdar has the right 
to enhance as against one who holds on 
the same terms as the defendant doe* 
Agreement is out of the case, hut it is 
said that the enhancement sought is 
sanctioned by usage; this, therefore, 
should be proved.’’ 

Further, anongst the issues sent down 
to the lower Court, issue 5 ran : Has the 
plaintiff the right by virtue of usage or 
otherwise to enhance as against the 
defendant ? I have already said that 
the Thakor Sahib has adduced no evidence 
whatever in support of the alleged usage. 
It is said that we should now remand this 
case hack to the lower Court in order to 
enable him to do so. During some fifteen 
years of litigation and eight years of the 
present litigation, there was ample op¬ 
portunity for the defendant to ponder 
over the various judgments that were at 
intervals given by one or other of the 
various Courts before whom this litigation 
came. There was ample time for him to 
make up his mind what evidence and 
what sort of case he was going to prove 
before the Court. And really at this late 
stage to ask that he should he given this 
further opportunity is to my mind a 
request almost verging on absurdity. In 
any event I am quite satisfied that it 
would he most unjust to give that per 
mission and that accordingly any such 
request should he refused. 

Then comes the question of the 
authorities. We have been referred, in 
addition to Rajya v. Balakriskua Ganga- 
dhar, (1) which I have just cited, to 
Pratapmv Gujar v. Rayaji Namaji (2) 
and the cases referred to in the notes at 
pp. 145 and 345 ; Vishvanath Bhikaji v. 
Dhondappn (3) Laxaman v. Krishna)i (4) 
and Vyasacharya v. Vishnu. (5). These 
<:ases have one common characteristic. 
They all relate to the Deccan ; and most 
of them were in the Satara District or 
else in the Belgaum District. As regards 
the particular districts in which those 
cases arose, no doubt it has been laid 
down that the usage is clear and well 
reconised and must be given effect to. But 
there again they were all cases dealing 
with the rights of the Mirasdars, and they 

(2) [1878-79] 3 Bom. 141=(1878) P. J. 273. 

13) [1893] 17 Bom. 475. 

(41 f 1907] 9 Bom. L. R. 881. 

(5) [1919] 14 Bom. 566=58 I. C. 289=22 Bom. 

L. R. 717. 
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were all or nearly all cases of unalienated 
land. In the present case we have not to 
do with the Deccan. We are dealing 
with Gujarat and Gujarat, does not know 
about Mira si tenure. We are dealing here 
with alienated land, and f there is any sub¬ 
stance—and there appears to me to he 
substance—in the contention of the plain¬ 
tiff as to the origin of this tenure, we are 
again brought to another region of facts 
under which it may very well be that the 
tenancy was to be at a fixed rent for all 
time. If land is to be given in charity at 
a small quit rent, one could understand it 
as being a charitable gift though not so 
bountiful a one as if the land had been 
given out and out. But if in fact, as alleged, 
the charitable donor is to'be entitled to 
enhance the rent at his pleasure and in 
effect to demand a rack rent then where 
is the charity ? If the landlord gets the 
full value of his land, where is the re¬ 
ligious merit and how could one say that 
anything has really been given ? 

Therefore there appears to me to be a 
broad distinction of fact between the 
lands we have to deal with in the present 
case and those the subject of the above 
reported cases. In the absence of any 
evidence whatever on the point, I utterly 
decline to accept those authorities as 
laying down a universal rule applicable to 
the whole of this Presidency. Nothing 
would have been easier than for 
the Thakor Sahib to have led even a 
sentence or two of evidence to that effeit 
if it was the fact. I think too there is 
considerable force in the argument put 
forward by counsel for the plaintiff that 
if this is really the true state of the law 
in this Presidency, then why should the 
proviso to S. 83 be framed in this way ? 
If the framers knew of this well estab¬ 
lished usage giving the right to the land¬ 
lord in all cases to enhance the rents, 
then why should this proviso have been 
put in this limited form ? In the view I 
take, the onus is thrown on the landlord 
to show that he has this right by agree¬ 
ment, usage or otherwise. 

Curiously enough the same point came 
before my brother Fawcett and myself, on 
August 28, last in S. A. 553 of 1922 from 
the decision of the same learned District 
Judge of Ahmedabad Mr. D’Souza. Thera 
again the right to enhance was claimed in 
the apjiellate Court, but substantially no 
evidence had been led in the trial Court. 
On appeal to us in the state of the evi- 
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dence in the case then before us, we de¬ 
clined to hold that the landlord in that 
case had any power to enhance the rent 
in the way in which he claimed. Mr. 
Thakor, who appears for the Thakor 
Sahib in the present case, was also 
counsel for the Talukdar in the other 
case, and he has stated to us that in the 
previous appeal he did not urge with 
sufficient force nor with sufficient reference 
to authorties this present contention as to 
the rights of the landlord to enhance the 
rent. I accept his recollection that he 
did not then refer us to the authorities 
which he has cited to us in the present 
case. But it may perhaps ease his mind 
if 1 wore to say that even if he had cited 
these cases, it would not have made the 
slightest difference in the result of our 
judgment, although naturally we appre¬ 
ciate the industry of counsel in bringing 
to our attention in the present case all 
relevant authorities that he can find. 
Certainly so far as my recolleotion of the 
previous appeal goes as is my recolleotion 
of the arguments in the present case, 
Mr. Thakor. has urged and urged at 
length and with strength all possible 
arguments that could he taken on behalf 
of his client. Therefore it cannot lie said 
that there is any fault on the part of 
counsel that the Court arrived at that 
particular deoision. 

In the present case I am happy to 
think that our decision that the plaintiff 
is a permanent tenant at a fixed rant is I 
believe entirely in accordance with the 
faots and justice of the case. On the 
faots as we have them, this man and his 
predecessors-in-title have been in posses¬ 
sion of this land at a quit rent ever since 
1835, and they have up to now success¬ 
fully disputed the right of the landlord to 
alter that rent as has been attempted in 
comparatively recent years. I have little 
doubt that the present Thakor Sahib or 
his predecessors did not bake proceedings 
in 1885, or again in 1892, beoause they 
knew that right was on the side of the 
plaintiff. It is without any hesitation ac¬ 
cordingly that I would confirm the deci¬ 
sion in favour of the plaintiff which has 
been arrived at by the lower Court and 
dismiss this appeal with costs. 

My brother Fawcett has reminded me 
that there is one other point which I 
should have referred to. It was contend- 
ed in the lower Court that even if the 
plaintiff was an annual tenant or must be 
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deemed to be so by having passed old 
rent notes, yet he had successfully assert¬ 
ed his right to he a permanent tenant, 
and that accordingly he must be taken to 
have l»een in adverse possession qua per- 
manent tenancy notwithstanding his 
signature on these rent notes. Our find¬ 
ing shat the rent notes are Dot binding 
on the plaintiff renders it unnecessary for 
us to express an opinion on that point. 
Speaking for myself we have not heard 
the full arguments on the point or indeed 
any argument from the plaintiff. Under 
these circumstances I personally shall 
express do opinion whatever on that 
point, nor whether it was rightly decided 
in favour of the plaintiff in the Court 
below. 

Fawcett, J.—My learned brother has 
dealt so fully with the points arising in 
this appeal that I need only add a few 
remarks. 

The learned District Judge decided the 
appeal before him in favour of the plain¬ 
tiff-respondent on two grounds. The 
first of these was that by his open asser¬ 
tion to the knowledge of the defendant 
Thakor of his right to hold as a perma¬ 
nent tenant at a fixed rental of Rs. 5 per 
annum, he had acquired by adverse pos¬ 
session the status of a permanent tonant 
holding at a fixed rate. The learned 
counsel for the appellant has drawn our 
attention to certain rulings of the Privy 
Council which support the view that the 
plaintiff could not legitimately be hold to 
have acquired this status by adverse pos¬ 
session, inasmuch as the defendant could 
not have taken steps merely on account 
of that assertion to recover possession of 
the land in suit. The rulings in question 
are those of Mohammad Mumtaz Ali 
Khan v. Mohan Singh (6) and Madhavrao 
Woman Soundalgekar v. Raghunath Ven- 
katesh Deshpande (7). It may be that in 
view of those rulings the view taken by this 
Court in cases like Budesah v. Hanmanta 
(8) and Thakorc Fatesingji v. Bamanji 
A. Dalai (9) may have to be reconsidered, 
although at any rate in tho former of 

(6) 1923 V. c. 1 IS = 45 All. 419=50 I. A. 202 
—•26 0. C. 231=21 A. L. J. 757=45 M. L. 
.1.623=83 M. L. T. 321=19 L. W. 283= 
10 O. L. J. 383=39 C. L. J. 295 (P. C.) 

(7) 1923 V. 0. 205=47 Horn. 798=50 I. A. 255 
=26 Bom. L. R. 1005=33 M. I,. T. 389= 
(1923) M. W. N. 689=28 C. W. N. 857=47 
M. L.J. 248 (P.O.) 

(8) [1897]21 Bom. 5b9. 

(9) [1903] 27 Bora, 515=5 Bora. L. R. 274, 
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those cases the fact that an attempt to 
evict a tenant had been made under the 
Mamlatdar’s Court Act, is a special 
consideration which may alter the applica¬ 
tion of the general principle laid down 
in Nainapillai Marakayar v. Ramana- 
than Chettiar (10), by the Privy Council. 

But in the present case it is not neces¬ 
sary—and in my opinion undesirable—to 
consider this question, because the lear¬ 
ned District Judge has also decided in 
favour of the plaintiff on other grounds, 
which in my opinion are amply sufficient 
to support his decree, and any remarks 
which we might make on this particular 
question would be merely olritcr dicta. 

Both the lower Courts have held that 
the plaintiff has succeeded in showing 
circumstances that justify the presump¬ 
tion being raised in his favour which is 
allowed by S. 83 of the Bombay Land 
Revenue Code. So far as such finding 
can l)e challenged in second appeal, I 
am clearly of opinion that there is no 
sufficient ground for our interference. 

As regards the point of identity of the 
land, the defendant, if he wanted to rely 
upon the description of the boundaries in 
the different deeds as showing that the 
land mentioned in one or other of them 
could not possibly he identical, should 
have directly raised that pcint in the 
cross-examination of the plaintiff and 
given him an opportunity of explaining 
any differences that there are in respect 
of tho description of the boundaries. So 
far as I can judge from the materials 
before us, there is nothing which makes 
it impossible that the boundaries should 
be the same, and a good deal which fav¬ 
ours their really being so. I do not think 
that we have any good ground for not 
accepting the finding of the learned Dis¬ 
trict Judge as to the identity of the plaint 
field mentioned in tho several documents 
produced by the plaintiff. 

Then as regards the question arising 
about ths circumstances under which the 
plaintiff's father passed certain rent notes 
to tho defendant, I have little to add to 
what my learned brother has said. The 
Civil Procedure Code by Order VIII, 
rule 9, requires the leave of the Court 
before any party can make a further 

(10) 1924 P. C. G5-47 Mad. 337=51 I. A. 83= 
5 L R. P. C. 38=19 M. L. W. 259=22 A. 
L. I 130=34 M. L. T. 10=(192t) M. \V. N. 
293=16 M. L. J. 546=28 C. W. N. 609 
(P. C.) 


pleading after the written statement has 
been filed, and I can corroborate the 
statement of my learned brother that it is 
not the practice in the mofussil for the 
plaintiff to put in a counter statement to 
the defendant's written statement. The 
point about the alleged misreprsentation 
really arose out of the cross-examination 
of certain witnesses adduced by the de¬ 
fendant, and the circumstances are very 
like those that arose in Hiding v. Haw- 
kins (11), where upon cross-examination 
of the defendant an occasion arose for a 
plea being put in about misrepresentation 
with the leave of the Court. 

This is not a case where the plaintiff 
from the very start set up that there was 
a misrepresentation on the part of the de¬ 
fendant in regard to certain documents, 
and so as to require an affirmative plea 
of misrepresentation by him in the first 
instance which is the ordinary case where 
the rule applies that fraud or misrepre¬ 
sentation must be properly pleaded and 
particulars given. In the present case 
all that I think can legitimately be said 
is that the plaintiff's pleader should have 
raised an issue on this point at the time 
the issues were framed, because undoubt¬ 
edly the defendant had pleaded these 
rent notes. Therefore it can fairly be said 
that so far as the defeuant was disputing 
the legal effect of the vent notes, his 
pleader should have asked the Court to 
frame an issue on the point. 

But the mere fact that no such issue 
was framed is not a sufficient ground for 
our interfering with the decree of the 
lower Court in this second appeal. In 
support of that view I may refer to the 
Privy Council case of Mt. Mitna v. Syud 
Fuzii Hub (12) where their Lordships say 
at p. 582 as follows :— 

“In this case tho omission to raise the 
issues was brought before the notice of 
the appellate Court; the appellate Court ex¬ 
pressed its regret, and their Lordships are 
glad to observe that it did express i is regret 
that the Principal 5 udder Ameen had 
omitted to settle tho issues. The Court 
however, nevertheless conceived that 
it was not under any positive obligation 
to remand the case; but seeing that the 
parties had gone to trial knowing what 
the real question between them was, that 

(11) [18831 14 P. D. 56=53 L. J. I’. 4S=G0 L 
T. 869=37 \Y. R. 575. 

(12) [1869-70] 13 M. I. A. 573=0 B. L. R. 143 
=15 \Y. R. 15 (P. C.) 
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the evidence had been taken, and that the 
conclusion had been in the opinion of the 
appellate Oaurt correctly drawn from that 
evidence, they thought ;t within their 
competence to affirm that decision with¬ 
out sending the case back for a re-trial. 
Their Lordship3 sitting here are not pre¬ 
pared to say that the Court had not 
power to do so under the 354th section 
(which corresponds to Order 41, rule 
25, of the present Civil Procedure Code) 
of the Civil Poocedure Code. At all 
events, it appears to their Lordships that 
there is nothing in the Cede which made 
it imperative on the appellate Court 
or now makes it im]>erafcive upon their 
Lordships, to yield to that objection, and 
therefore, fully concurring in the observa¬ 
tions made by the appellate Court that 
it was the duty of the Judge to settle the 
issues, and that it was much to 
be regretted that he omitted to 
settle Ijhose issues, they still think that, 
under all the circumstances of the case, 
substantial justice having been done, 
there has not been that fatal mistrial of 
the cause which vitiates all the proceed¬ 
ings and renders a new trial necessary.” 

So, here, I think there is no question 
of surprise arising, and that S. 99 of the 
Civil Procedure Code applies. There has 
been at the most an irregularity which 
does not justify our interference in second 
appeal. And after all quite apart from 
any allegation of misrepresentation, the 
question is substantially one of wluit is 
the weight to he given to the admissions 
which are relied upon in these particular 
rent notes. That is the point of view 
from which both the lower Courts have 
really addressed themselves to the ques¬ 
tion, and it is a point of view which from 
very early times has been one which 
has been authorised by the decisions of 
thi9 Court. 


One of the earliest cases dealing w 
the question of admissions in rent no 
passed by illiterate cultivators is (law/, 
v. Sakharam (13), which is referred to 
bn-Lawrence Jenkins in Rayhnnath 
Lakshuvum (14). There is also the rece 
case of Ram Ranchod v. AbdulRahtm (1 
winch is mentioned in the judgment 
th^ lower Courts, where it was hold 
general grounds that it-would be uns 
t o rely u pon a particular admission 

(18) [to8i»}l*. J, 13l», 

H 2 Bom - L - *■ m. 

(16) (19iOI i'l Born. L. R. 12U-5U I. C. -27t 


nose con- 


bemg a tenant-at-will in a rent 
trary to evidence showing that the tenant 
had been asserting a right to )>ermanent 
tenure, and continued to hold the land. 

In the present case the fact thaj these 
reDt notes include a piece of land, to 
which the stipulation as to giving up the 
land at the end of the year could properly 
apply, is a clear ground for not giving the 
rent nctes the weight they might othei*- 
wise have. Quite apart from any deli¬ 
berate misrepresentation by the Thakor 
or his Talati, the Court would he clearly 
justified in saying that it cannot attach 
any real weight to the admission, and of 
course an admission is not in itself con¬ 
clusive. I think, therefore, that the con¬ 
clusion of the lower Courts that a pre¬ 
sumption of permanent tenancy arises in 
favour of the plaintiff is correct and is 
binding upon us in second appeal. 

As regards the question of the defend¬ 
ant’s right to enhance the rent, no doubt 
inasmuch as the plaintiff asked for a dec¬ 
laration that the defendant bad no right 
to enhance the rent, the onus of proof 
would in the first instance rest upon him 
under Ss. 101 and 102 of the Indian Evi¬ 
dence Act, that is to say, if neither party 
adduce any evidence about this right to 
enhance, the plaintiff would fail not hav¬ 
ing sustained the onus upon him. Butr 
after the plaintiff bad adduced evidence 
that he and his predecessor-in-title had 
been in possession of this particular land 
under circumstances which justify a pre¬ 
sumption in plaintiff's favour under S. 83 
of the Bombay Land Revenue Code and 
that they had paid a uniform rental for 
a long number of years, the onus was 
clearly shifted on to the defendant to 
show that by agreement, usage or other¬ 
wise lie still had a right to enhance the 
rent. I agree with my learned brother 
that the last para, of S. 83 of the Bombay 
Laud Revenue Code contemplates the 
landlord having to satisfy that onus. But 
quito apart from that, I think that under 
ordinary rules of evidence the onus in 
this oase would lie upon the landlord, and 
in view of his hiving adduced no evidence 
at al on this particular point, I cannot 
see that there is any ground for our in¬ 
terfering with the view taken by the 
District Judge, viz., that the right to 
enhance is not one .which is inherent in 
the defendant, and that he has failed tc 
satisfy the onus that lies upon him in 
that respect. 
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I agree with all that mv learned bro¬ 
ther has said as to the rulings about the 
right to enhance the rent in the case of 
Mirasdar being entirely inapplicable to 
the present case. 1 think that possibly, 
if the defendant had set up the right to 
enhance the rent on the ground that this 
land had been originally granted in chari¬ 
ty and improperly alienated by the gran¬ 
tees so as to divert the profits from the 
charitable institution, he might have been 
able to show some foundation for his 
claim to enhance the rent. The case is 
in some respects analogous to that of 
Government granting land as a devasthan 
inam and resuming it by the levy of full 
assessment from the existing owner, 
where the profits of the inam land have 
been diverted from the institution it¬ 
self, or the institution itself has ceased 
to exist or to be used as such. This 
is done either under the conditions 
of the sanad on which the land is given, 
or under the general declaration that land 
held on behalf of religious or charitable 
institutions wholly or partially exempt 
from the payment of land-revenue shall 
not be transferable from such institutions 
either by assignment, sale, gift, devise or 
otherwise howsoever, which is contained 
in clause 3 of S. 8 of Bomby Act II of 
1863. But there is no corresponding 
clause in Act VII of 1863 which applies 
to Gujarat, and it has been held that 
full assessment cannot be legally levied 
in the case of alienation of endowed pro- 
jierty : see Shankarlal Tapidas v. The 
Secretary of State for India (16). There¬ 
fore, so far as the analogy of Government 
lands is concerned, the case for the de¬ 
fendant put on this footing would natu¬ 
rally be somewhat weak. In any case 
the defendant has not set up any such 
contentions. He has adopted the defence 
that this land waf never given in inam, 
that it was part oi his ordinary watan 
land, that the plaintiff was an ordinary 
tenant-at-will, and that on ordinary ge¬ 
neral principles the Court should decide 
in his favour. In these circumstances 
there is obviously no ground for any in¬ 
quiry into the possibility I have mention¬ 
ed. The point should have been properly 
raised in the suit, if it was going to be 
raised at all, and I think that, as the 
defendant has choson not to set up any 
such claim or to adduce any evidence, 

(1C) [1010] 43 Bom. 5*3 = 51 1. C. 910 = 21 
Bom. L. E. G6S 


he must suffer the consequences, and he 
has only himself to blame if thereby 
he loses what he might otherwise have 
been allowed. 

I concur, therefore, that this appeal 
should be dismissed with costs. 

Appeal dismissed. 
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Macleod, C. J., and Coyajee, J. 

Lakshman Santu Sintre— Defendant— 
Applicant. 

v. 

Balkrishna Keshav Shetye —Plaintiff- 
Opponent. 

Civil Extraordinary Application No. 106 
of 1925, Decided on 16th April 1925. 

Bombay Rent (War Restriction) Act. (2 of 
1918 )—Premises occupied mainly for duelling 
purjwses—Tenant also carrying on business in the 
permises—Premises are to be deemed as used as 
duelling house. 

The fact that a tenant carries on business or 
works in the same premises, which he uses for 
dwelling in. cannot thereby prevent those 
premises coming within the category of premises 
used as a dwelling house. (P 399, C l] 

Amdekar and S. D. Sapre for Appli¬ 
cant. 

.4. G. Desai —fo* Opponent. 

Macleod, C. J.— The plaintiff sued to 
eject the defendant from certain premises 
which had been rented by him. The de¬ 
fendant pleaded that the premises were 
used as a dwelling houso and claimed pro¬ 
tection under the Bombay Rent (War 
Restrictions) Act, 1918. The Act is to 
remain in force up to December 31, 1925, 
in respect of any premises used as a dwel¬ 
ling house, and up to August 31, 1924, in 
respect of any other premises by virtue 
of the provisions of S. 2 of Bombay Act 
III of 1923. If. then, the defendant 
could show- that the premises occupied by 
him were used as a dwelling house, he 
would be entitled to protection. The evi¬ 
dence before the Judge with regard to the 
character of the occupation is somewhat 
meagre It was admitted by the defend¬ 
ant that he worked as as a tailor on the 
premises, but he said in cross-examination 
that he used the premises as his resi¬ 
dence and had been residing there¬ 
in for five or six years. If, then, as 
a matter of fact the defendant and his 
family had been residing on the premises, 
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meaning thereby that they slept there 
and took their meals there, the mere fact 
that duriDg the day time defendant work¬ 
ed as a tailor on the same premises, would 
not prerent it being said that the premi¬ 
ses were being used as a dwelling house. 
We do nob know what view of the law 
the Judge took. He might have thought 
that because the defendant admittedly 
worked as a tailor on the premises, 
be could not also allege that the premises 
were used as a dwelling house. On that 
question of law, if premises are used for 
the purposes of residence, then the pro¬ 
tection continues with regard to such pre¬ 
mises, and does not cease merely because 
the protection in respeot of other premi¬ 
ses under the Rent Act ceased on August 
31, even though a portion of such premi¬ 
ses may he used for business purposes. 
(The fact tbat a man carries on business 
or works in the same premises, which he 
uses for dwelling in, cannot thereby pre¬ 
vent those premises coming within the 
’category of premises used as a dwelling 
house. 

We think then that the rule must he 
mide absolute and the case must he re¬ 
turned to the Judge for trial on the issue 
whether as a matter of fact the defendant 
resided on the suit premises. There does 
not seem to have been sufficient evidence 
produced by the defendant to show that 
he had slept on the premises or taken his 
meals there, and that he used the premi¬ 
ses as a residence for himself and his 
family. Costs, costs in the cause. Liberty 
to the parties to adduce further evidence. 
Execution of the decree to be stayed. 

Rule made absolute. 
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Macleod, C. J. and Coyajee, J. 
Shripad Dattatraya Kamat —Appellant. 


v. 


Vithal Vasudevshet Parker and others — 
Respondents. 

Second Appeal No. 700 of 1925,- Deoi- 
dedon 23rd February 1925, from the 

CS of IM* J ' Eatnagiri ' ApPeal 


b» u i“u H S; u " th * V£Tc d « 

P. B. Shingm—tor Appellant. 

G. B, Chitale —for Respondents. 
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Macleod, C. J.— This was a suit to 
recover money on a mortgage by sale of 
the mortgaged property. The mortgage 
was admittedly passed to one Damaji 
Raghunath. After Damaji's death bis 
widow Anandibai adopted Dattatraya. 
On Dattatraya's death his widow adopted 
the plaintiff, the brother of Dattatraya. 
The defendants disputed the fact of both 
adoptions, and also contended that Datta¬ 
traya being plaintiff's brother, plaintiff 
could nob validly be adopted by Datta¬ 
traya's widow. Tho adoption was held 
proved but the plaintiff’s suit was dis¬ 
missed on the ground that the 'brother' 
was expressly mentioned as a person who 
could not be adopted in the Dattaka 
Mimamsa, section V, clauses 16 to 19. 
The appeal to the District Judge was 
summarily dismissed for the same reason. 
It i9 unfortunate that neither of the 
learned Judges in the Courts below con¬ 
sidered the series of Bombay authorities 
on this question. 

In Maltappa Para p pa v, Gangava (l) 
it was held that the adoption of the 
father’s first cousin was not invalid under 
Hindu law. Mr. Justice Shah at p. 216 
said :— 

“ There is nothing in the Mitakshara 
or the Vyavahara Mayukha expressly 
bearing on this point. I mean there is 
no express prohibition to adopt the 
father's first or distant cousin. As to the 
opinion expressed by Nanda Pandita in 
the Dattaka Mimansa, S. 5. clause 17 
relating to the paternal uncle, I am by 
no means clear that the word used there 
for paternal uncle, viz., pitrivya 
means anything more than father’s 
brother (nfo^far); hut assuming that 
it includes an elderly relation in the 
position of the first cousin of tho father, 
it is clear that the opinions expressed by 
Nanda Pandita in clauses 16 to 20 have 
been held in a series of decisions of this 
Court ending with Gajanan Balkrishna v. 
Kashinath Narayaii (2) to be recommenda¬ 
tory and Dot mandatory except as to 
three specific cases of daughter's son, 
sister’s son, and mother’s sister’s son as 
regards the three regenerato olasses.” 

In Tamnava v. Laxman Bhimrao (3) 


(1) [1919] 48 Bom. 203=49 I. C. 517=21 Bom. 

L, R. 17a ^ 

(2) [1915] 89 Bom. 410=28 I. C. 978=17 Bom 
L. R. 3i2. 

(3) [1912] 36 Bom. 583=16 I. C. 180=14 Bom. 
Ii. R. 548. 
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Sir Narayan Cbandavarkar expressed his 
conclusion as follows (p. 535), : — 

‘ Now, in the present case we have the 
light thrown upon the placita referred to 
by other placita in she Dattaka Mimansa. 
In S. 2, placita 107 and 108, Nanda 
Pandita, after discussing among other 
questions the question who is eligible for 
adoption, clinches the matter by citing 
the authority'of Sakala who says: 'Let 
one of a regenerate tribe destitute of male 
issue, on that account, adopt as a son, 
the offspring of a sapi.ida relation parti¬ 
cularly : or also next to him, one born in 
the same general family: if such exist 
not, let him adopt one born in another 
family : except a daughter’s son a sister’s 
son and the son of the mother's sister.' 
And then in placitum 108, Nanda Pandita 
draws his conclusion : ‘By this it is 
clearly established that the expression 
‘sister’s son’ is illustrative of the daugh¬ 
ter’s sod, and mother’s sister's son, and 
this is proper, for prohibited connection is 
common to all three.’ Prohibited con¬ 
nection' here means what is called 
virudha sambandka.' Nanda Pauuita 
in clear terms tells us that the words 
sister's son, stand for the sister’s son and 
also for the daughter’s son and mother’s 
sister's son and the implication is that 
they do not extend to any other son. 
Where a general rule i9 prescribed and an 
exception is made to it, the latter must 
be conlined to the cases specfied as falling 
within the exception...If that is so, then 
it is a reasonable inference to draw from 
the whole of the Dattaka Mimansa that 
Nanda Pandita intended that anybody 
could be adopted, so long as he was not 
within the cases specified as prohibited. 
So long as, that i9. he was not the sister's 
son, or the daughter's son, or the mother’s 
sister’s son." 

This decision was followed in Ravi- 
Krishna v. Chimnaji (4) and Gajanan 
Ball.rishna v. Kasliinath Narayan (2). 
And if we were to hold in the face of 
those decisions that the adoption of the 
husband's broiher was invalid, we should 
be going contrary to the opinion expressed 
by so many of the Judges af this Court in 
the cases we have referred to. 

But the question appears to have been 
conclusively settled by the decision of the 
Privy Council in PuLlu Lai v. Ml. Parhati 


Kuntoar (5) where it was held that a 
Hindu widow making an adoption by 
virtue of her deceased husband’s autho¬ 
rity could validly adopt her brother's son. 
Reference was made to the decision of 
Mr. Justice Banerji in Jai Singh Pal 
Singh v. Bijai Pal Singh (6), where it 
was pointed out that on this question as 
to whether a widow can lawfully adopt 
to her deceased husband a son of her own 
brother, Nanda Pandita in the Dattaka 
Mimansa extended to adoption by females 
the rule of Hindu law that no one c»n be 
adopted as a son whose mother the 
adopter could not have legally married, 
an extension which was not based upon 
the authority of any of the Smritis or 
institutes of sages, and their Lordships 
said fp. 555) :— 

“ As Banerji, J. further pointed out in 
the same case the extension of the rule 
by Nanda Pandita is not supported by 
any text of the Dattaka Chandrika,’. or 
by any of the texts of the sages Saunaka 
and Sakala from which most of the rule 
of the ‘Dattaka Mimansa’ were deduced. 
It has not been shown to their Lordships 
that the extension by Nanda Pandita to 
which they are referring has been accept¬ 
ed as the law in India, at least, so far as 
the adoptions by widows to their deceased 
husbands are concerned.” 

We allow the appeal and pass a decree 
for the plaintiff for Rs. 350, and costs 
throughout, and interest on Rs. 200 at- 
six per cent. In default of paying the 
decretal amount within six months of the 
proceedings reaching the lower Court, the 
plaintiff to be at liberty to apply for a 
final decree for sale. 

. 4 ppetl allowed. 

lol [10151 37 All. 359=42 1. A. 151=10 C.W.N. 
84 1 = la A.I..J. 121=17 Bom. L.R. 549=22 
C.L.J. 190=29 M.L.J. 69=18 M.L.T. Gl=29 
I. C. 617=2 L. W. SSI =(1915) M.W.N. 514 
tP.C.) 

(G) 11905] 27 All. 417=2 A. L. J. 8G=(1905) 
A.W.N* 20. 
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Pratt, J. 

Dhaurajyirji N a rs ingirji — Plaintiff. 

v. 

\V. G. Ward — Defendant. 

O. C. J. Suit No. 3379 of 1924, Decided 
on 1st Decern her 1924. 


(1) [19! 3] 15 Bom. L. R. K>4=211. C. 31. 



1925 


Dhanrajgirji V. 


Bombay Rent (War Restrictions) Act (2 of IMS) 
s. 13 —House held under lease — Part of premise's 
let out by lessee—Beni of part sub-let forms basie 
of standard rent. 

Where ** person takes ou lease for a certain 
sum an entire building from its owner and lets 
out portions of it to different tenants, the 
“standard rent” for the portion so let out is to 
be fixed on the basis of the amount at which it 
was let and not on the basis of the amount at 
which the building was taken ou lease. S- 13 (a) 
of the Act contemplates a case whore there is 
no letting of the part at the perioi a’t which the 
basic rent has to be determined but tbe whole 
is let at that period and the basic rent or 
standard rent of the part has to be ascertained 
with reference to the letting of that whole. 

[P 402 C 1] 

F. S. Taleyarkhaa —for Plaintiff. 

Pocock —for Defendant. 


Pratt, J. —The plaintiff is the owner 
of a building in Bombay known as 
Watson’s Annexe which is let out in flats. 

The defendant is a tenant of one of 
those flats on a monthly rental of Rs. 97. 
The plaintiff gave notice to quit on Feb¬ 
ruary 4, 1924, terminating the tenancy as 
from April 1, 1924. Tbe defendant claims 
the privilege of S. 9 of the Rent Act, and 
also contends that the rent that he is 
paying is in excess of the standard rent. 

The main issue in the suit is what is the 
standard rent of the premises and in order 
to ascertain that, it is necessary to state 
briefly the terms on which the premises 
have been held. 


The whole building known as Watson’s 
Annexe is situated on a property which 
was leased by the Pore Trust to the 
plaintiff for a term of fifty years. The 
plaintiff leased the whole building to one 
Dr. Billimoria on March 24, 1915 at a 
rental of Rg. 2,850, besides Rs. 649 
ground rent and Rs. 98 > taxes, making a 
total of Rs. 4,479. Dr. Billimoria sub let 
the promises in different flats to diffe- 

premises which are 
now in the occupation of the defendant 
were first sub-let before January 1, 1916 
at a rental of Bs. 75 in September, 1915.' 

tJ mi et ?Tu y ° f Dr> BiU i“oria was 
S iL„ by a oon9Qnt decree as from 
1 ? 23,a ? d from Au 8 u st 1. 1923 

nlainMff' bdd direcfel y the 

plamtiff as h 1B tenant. The standard ren- 

lettinc S? fla $ * t oaloulate<1 »»>e first 
have toT" , Ja “ uary X * 1916. would 

H 8 V 76 0 h ° l° lated on .* ba9io ^nt of 

, ‘ { 0 , but at the same time the flat was 
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In the calculation of the standard rent, 
the first question that arises is whether 
the standard rent should he calculated on 
the actual basic rent of Bs. 75 or whe¬ 
ther it is to he ascertained by an ap¬ 
portionment of the rent which Dr. Billi¬ 
moria the lessee of the whole building 
was then paying to the plaintifl ? The 
plaintiff’s contention is that the standard 
rent is to be calculated on the basic rent 
of Bs. 75 and the defendant contends 
that the standard rent should be calculat¬ 
ed by an apportionment of Bs. 4,479. The 
defendant’s contention is based on the 
case of Chapsey Umersey v. Keshavji 
Damji (l). In that case, a godown was 
leased to the plaintiff at a rental of Bs. 
305 and the plaintiff again sub-let the 
same godown at a rental of Bs. 275. 
Question then arose as to what was the 
standard rent and Setalvad, J. decided 
that in a case of concurrent letting there 
could not be two standard rents, following 
the ca3e of King v. York (2) where it was 
said that the Act operated in rem and not 
in personem, and that there should be one 
standard rent for the premises and not 
different standards with respect to diffe¬ 
rent lettings to different individuals. 
Setalvad, J., therefore, decided that 
although the same godown was let to 
two different individuals for two different 
sums, the standard rent was the rent for 
which the godown was let for the first 
time. So here it is contended that the 
standard rent should be the rent at which 
the premises were first let to Dr. Billi¬ 
moria and that that rent should be ascer¬ 
tained by apportionment. There seems to 
me to be th;s distinction between the 
oases that, whereas in Chapsey Umersey 
v. Ecshavji Damji (l) the same premises 
were let a second time, here the premisee 
that are let a second time are net the 
same premises. No doubt the defendant's 
flat is a part of the whole building of 
Watson's Annexe but although it is a 
part of the whole building, it is obvious 
that the premises constituting the whole 
building are different from the premises 
constituting a part of the building. The 
case is not one in whioh jurisdiction to 
apportion rent arises under S. 13 
(a) of the Aot; for that section con¬ 
templates a oase where there was no let- 
ting of the part at the -period at whioh 

(1) U921] 45 Boin. 744—oQ i. 0. 96Q=28BomI 
L. IL 188. 

(2) [1919] 8 \Y. N. 59. 
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the basic rent has to be determined but 
the whole is let at that period and the 
basic rent or standard rent of the part has 
to be ascertained with reference to the 
letting of that whole. So h6re, if, prior to 
the Rent Act coming into operation, this 
flat had not been let but the whole build¬ 
ing only had been let to Dr. Billimoria, 
then the standard rent would have to be 
apportioned as prescribed by S. 13 (a). It 
seems to me, therefore, that the case does 
not fall either within the rule in Chapsey 
Umersey v. Kesha vji Damji (l) or within 
S. 13 (a) of the Rent Act. 

The Rent Ait itself in the definition of 
the premises refers to part of the building 
separately let as premises of which the 
standard rent has to be determined and 
such standard rent must be determined 
with reference to those premises in the 
manner si>ecified by S. 2 (l) (a) of the 
Act. The standard rent, therefore, must 
be ascertained on the admitted basic rent 
of R 3 . 75. Any other system of ascertain¬ 
ment would lead to extraordinary difficult¬ 
ies. For instance, in the present case, if 
the lease by the Port Trust to the plaintiff 
had not been merely a lease of the site 
but had been a lease of the site and the 
building, there would have been two con¬ 
current leases of which the apportionment 
could be claimed and there was no prin¬ 
ciple on which one lease- should be taken 
into calculation instead of the other. Again 
if the head lease instead of being as here 
the lease of one building consisting of flats 
had been a lease of a large number of 
buildings constituting a large estate, it 
would be almost impossible to make a 
correct apportionment of the rent. I do 
not think it was the intention of the Rent 
Act that landlords and tenants should he 
driven to do a difficult and expensive pro¬ 
cess of valuation and calculation before 
their rent could be ascertained. 

I, therefore, decide the standard rent 
must be ascertained on the basic rent of 
Rs. 75. 

Mr. Taleyarkhan admits that he is un¬ 
able to prove that notice of increase had 
been given. The standard rent is,' there¬ 
fore, Rs. 75 plus Rs. 15=Rs. 90. Mr. 
Taleyarkhan does not press for eviction on 
the understanding that arrears of rent 
will bo paid on or before the 6th in¬ 
stant. 

Decree, therefore, for plaintiff for arre¬ 
ars of rent and compensation from Sep¬ 
tember 1, 1923," to November 30, 1924, at 


. Krishna 1925- 

the rate of Rs. 90 per mensem. In default 
of such sum being paid on or before the 
6 th instant decree for possession, ^f such 
sum is paid defendant to continue as a 
statutory tenant. No order as to costs. 

Suit decreed. 
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Macleqd, C. J. and Coyajee, J. 

Hanmant Subbaya Naik —Appellant. 

v. 

Krishna Manjunath Yaji —Respondent. 

Appeal No. 1 of 1924, Decided on 10th 
February 1925, from an order passed by 
the D. J., Karwar, in C. A. No. 14 of 1923 

★★ Hindu Lau—Alienation •by widov — First 
adopted son dying, second son adopted—Second 
seal can challenge indcjcndently. 

An adopted son has, by virtue of his adoption, 
an inherent right to question any alienatiou by 
his adoptive mother before his adoption and the 
fact that there had been a previously adopted 
son could in no way affect that right. The second 
adopted son does not succeed to the first adopted 
sou nor is he the representative of his, and there¬ 
fore whether the mother as widow of the original 
holder made the alienation before the first adop¬ 
tion while she held a widow's estate, or after the 
death of the first adopted son, when she would 
be holding as his heir, would make no difference 
to the rights of the second adopted son to ques¬ 
tion her alienatiou. [P 403 C 

S. S. Patkar and D. It. Manerika )—for 
Appellant. 

M.R. Jayokar with G.P. Murdeshwar — 
for Respondent. 

Facts.—The plaintiff sued to recover 
possession of the suit property with past 
mesne profits. He had been adopted by 
one Yenkamma on May 26, 1915. On 
April 25, 1903, Yenkamma had given the 
suit property on Mulgeni to one Manju- 
nath. On April 30, 1903, she adopted one 
Ramkrishna born on June 14, 1900. On* 
December 17, 1914, Ramkrishna died a- 
minor. The present suit y as brought on 
February 7, 1922. The lower Court dis¬ 
missed the suit as time-barred. 

In first appeal it was contended that 
Yenkamma could only adopt to her deceas¬ 
ed husband, that the second adopted son 
was in no way the representative of the 
first adopted son and therefore the cause 
of action accrued on the date of his adop¬ 
tion. On the other hand the defendant 
argued that the second adopted son was 
the representative of the first adopted son 
and therefore the suit was time-barred. 
The District Judge held that by his adop- 
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tion, plaintiff obtained the right to ques¬ 
tion his adoptive mother’s alienations and 
that it was in virtue of his adoption an 
inherent right, and no valid ground had 
been shown for holding that the right had 
been barred. Accordingly the order of the 
lower Court was reversed and the suit 
was sent back to be tried on the merits. 
The defendant appealed. 

Macleod, C. J. — [His Lordship after 
stating facts as ahove proceeded.} 

There is no direct authority for the 
point arising in this appeal. We have 
been referred to the case of Gobindo Nath 
Boy v. Bam Kanay Chowdhry (l). A 
Hindu widow succeeded to the estate of 
her adopted son on his death as his heir. 
She theD alienated the suit property and 
subsequently adopted another son. It was 
held that a subsequent adoption could 
not divest the alienee of his rights under 
the alienation previously effected. Jack- 
son, J. relied upon the decision of Mt. 
Bhoobun Aloyee Debia v. Ram Eishore 
Acharj Chowdhry (2) in deciding that the 
subsequent adoption of another son by the 
widow could not divest the alienee of his 
rights under the alienation made by her 
before adoption. But that case does not 
seem to be an authority for that proposi¬ 
tion. The head note runs thus :— 

In the year 1811, G being childless, 
executed a deed of... per mission by whioh 
he gave power to his wife, C, to adopt a 
son. He afterwards had a son, B, by his 
wife, 0. In 1819, two years after his 
son s birth, and while he was living, G 
exeoutel another instrument giving the 
widow, his wife, permission: to adopt.... 
B, on coming of age, succeeded to the 
anoestral and other estate of his father 
who had died. On B's death, childless, 
j ,^‘ dow succeeded as heir to her decea¬ 
sed husband, taking a vested estate in the 
who e of his estate. Some time after B's 
death, C, his mother, exercised the power 

given her by the instrument of 1819, bv 

adopting a son to G.” 

in mp* n 8,3 tb at the son was the 

bio i Ul L° Wn ° r and hi8 wife succeeded at 
^f d ® ath - a3 his heir to her widow’s 

wn d ‘ C ^ n8equently > thafc the adop- 

52 ^he... [inatrumnet] was 

tion'’ the P ° Wer WaS lnoa P able of exeou- 

oonw\ d ? ea n0b appeair t0 have 116611 
gmtest between an adopted son and an 
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(2) [1865] 10 M.I.A. 270=3 W 
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alienee from the widow before adoption. 
The Calcutta Court seemed to consider, 
on the authority provided by that deci¬ 
sion, that the suit was time-barred be¬ 
cause it ought to have been brought with¬ 
in three years from the date of the death 
of the first adopted son, although the 
alienation had been made after the first 
adopted son had died and while the 
widow was his heiress. This case is re¬ 
ferred to by Mayne in his ‘Treatise on 
Hindu Law and Usage,’ 9th Edition, at 
page 270 in the following passage: 

“A widow adopted a son under the 
authority of her husband. She succeeded 
him as his heir, and made an alienation, 
and then adopted another son. The Court 
held that the alienation was good as 
against the second adopted son [Gobind 
Nath v. Ram Kanay Chowdhry (l)J. The 
decision was given without any inquiry 
as to the propriety of the alienation, and 
was rested on the authority of Chandra- 
bullee’s case. It does not seem to have 
occurred to the Court that a mother had 
no more than a limited estate, which, 
upon the authority of the case cited, was 
devested by the adoption. The son then 
came in for all rights which had not been 
lawfully disposed of or barred, during the 

continuance of that estate.It may 

now be considered as settled law, first, 
that if a widow exceeds the powers con¬ 
ferred upon her by law, her acts in so far 
as they are in excess of those powers can 
be set aside by a subsequently adopted 
son as from the date of his adoption: 
secondly, that as the adoption immediate¬ 
ly devests the widow's estate, it equally 
devests the estate of any one claiming 
under a title derived from her." 

The question really then in this case is 
whether the plaintiff acquired by virtue 
of his adoption an 1 inherent right to ques¬ 
tion any alienation by his adoptive mo¬ 
ther before his adoption, and, it does not 
seem to me that, the fact that there had 
been a previously adopted son could in 
any way affect that right. The second 
adopted son did not succeed to the first 
adopted son. Whether the mother as 
widow of the original holder made the 
alienation before the first adoption while 
she held a a widow’s estate, or after the 

wnnl h d r3b adOPted S0D - when Shei 

would be holding as his heir, would makJ 

no difference to the rights of the second 

adoptedson to question her alienation. We 
think, therefore, that the Distriot Judge 
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was right in holding that the plaintiff was 
not the representative of the first adopted 
son, and that the suit was not barred, by 
limitation. The appeal, therefore, must 
be dismissed with costs. 

Coyajee, J. — I am of the same 
opinion. 

Appeal dismissed. 
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MACLEOD, C. J. AND COYAJEE, J. 

Krishnarao Pandurang Bane —Appel¬ 
lant. 

v. 

Balvant Keshav Patil —Respondent. 

Second Appeal No. 61 of 1924, Decided on 
3rd March 1925, from the decision o' the 
D. J. of Thana, in appeal No. 239 of 1922. 

★ Execution—Decree though Unding o i erecuttng 
Court it can relieve a party agalnt consequences 
of default. 

Although an executing Court caunot modify 
or vary the terms of a decree, it has power to re¬ 
lieve a party to a decree against the consequences 
of his default in not observing the obligations 
Imposed upon him by a decree. [P 405 C 1] 

G. N. Thakor and S. Y. Ahhyankar — 
for Appellant. 

P. B. Shingne .—for Respondent. 

Macleod, C. J. —The plaintiff in this 
case obtained a decree in his favour in 
suit No. 28 of 1916. The following amend¬ 
ed decree was passed by the appellate 
Court 

" The decree of the lower Court is 
altered and it is ordered as follows : —The 
defendant should pay io the plaintiff the 
sum of Rs. 4,384-2 2 together with 
interest thereon by equal four annual 
instalments. The first instalment should 
he paid on the 5th of the month 
of June in the year 1919. Interest on 
each instalment should he paid at the 
rate of four per cent, from May 9, 1918, 
till payment of the whole amount. If he 
fails to pay the instalment, interest 
at 'the rate of six per cent, will 
continue to run from the dates on which 
the instalments will not be paid. The 
defendant should henceforth pay the 
Government assessment until delivery of 
possession to the plaintiff if occasion 
for such delivery to the plaintiff arises. 
If the plaintiff has paid the amount 
of Government assessment after May 8, 
1918, the same should be recovered 


by the plaintiff from the defendant 
together with interest thereon ’ at six per 
cent, from the date of the payment of the 
Government assessment. If the plaintiff 
henceforth paid the Government assess¬ 
ment, he should recover the same with 
interest thereon to be calculated at the 
rate of six per cent, from the date of the 
payment of the Government assessment 
within one year. After all the instalments 
have been paid and after all the 
abov-ementioned amounts have been paid, 
the plaintiff should pass a sale-deed to 
the defendant if the latter requests the 
former to do so. He should execute the 
sale-deed after the defendant brings to 
him the stamped paper required for the 
sale-deed of Rs. 3,180 If the defendant 
fails to pay the above-mentioned amounts 
within the period in which the last ins¬ 
talment is to be paid, the plaintiff i9 at 
liberty to claim back the possession of the 
property mentioned in the plaint. And 
the same is on the following condition :— 
The plaintiff is at liberty to claim the 
same if he pays before taking back the 
possession the amount which the defen¬ 
dant may have paid by way of principal 
out of Rs. 3,180.” 

The defendant paid Rs. 1,350 on Maroh 
11, 1921, and Rs. 1,061-4-2 on December 
19, 1921. He made no further payment 
until after the presentation of the present 
darksliast, which the plaintiff took out on 
September 8, 1922, and with it he paid 
into Court R9. 424-4-6 for payment to 
the defendant. He stated that since the 
defendant did not pay all the instalments 
within the date fixed for the last (fourth) 
instalment (June 19221 as directed by the 
decree, he was entitled to demand back 
possession of the suit property from the 
defendant on his recouping the defendant 
the amount paid by the defendant out of 
the principal sum of Rs. 3,180 in accor¬ 
dance with the terms of the decree. 

The defendant thereafter deposited Rs. 
3,158 into Court for payment to the 
plaintiff, and said that as that amount 
covered more than the amount due to the 
plain iff under the decree the plaintiff 
might be paid the proper balance due to 
him under the decree out of the same, 
and his prayer for execution of the 
decree by recovery of possession of the 
property from the defendant should not 
be granted. The plaintiff’s 'pleader ad¬ 
mitted that calculated at six per cent, per 
annum interest the amount now due to 
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the plaintiff was Rs. 3,141-5-0, but he 
contended that 9ince the defendant failed 
to pay off the instalments before the end 
of June 1922 ,tke plaintiff was not bound 
to receive the said balance from the defen¬ 
dant, but was entitled to demand delivery 
of possession of the property under the 
terms of the decree. 

The trial Judge held that the decree 
left full discretion to the Court whether to 
grant or not to grant on considerations of 
equity, the plaintiff's demand to recover 
possession of the property. In these cir¬ 
cumstances bethought it would be inequi¬ 
table to grant the plaintiffs prayer to 
recover possession of the property. The 
plaintiff lost nothing if he received his 
full principal amount and interest thereon 
at six per cent, from the defendant as 
directed in the decree. He, therefore, 
directed that out of the amount of Rs. 
3.158 deposited by the defendant into 
Court Rs. 3,141-5-0 be paid to the plain¬ 
tiff as full satisfaction of the balance due 
to him under the present decree. The 
plaintiff should also recover his cost3 of 
this darkhast from the defendant, the 
amount of Rs. 424-4-6, which had been 
deposited by the plaintiff into Court for 
payment to the defendant to be paid back 
to the plaintiff. 

In appeal the acting (District Judge 
agreed with the trial Ciurt that as a 
Court of equity relief could be granted to 
the defendant against the consequences of 
hie default, especially as he had since 
paid into Court the full balance that had 
become due to the plaintiff under the 
terms of the decree. 

In appeal to this Court it has been 
argued that this Court has no power to 
relieve a party to a decree against the con¬ 
sequences of his default in not observing 
the obligations imposed upon him by the 
decree It is suggested that by relieving 
against default, the Court executing the 

teTm? W Sr U d b . 6 t modif y in S or varying its 
terms. Now it cannot be disputed that 

an executing Court cannot modify or vary 

the terms of a decree. But it is going 

t0 Say thafe ifc ha9 no 

SI r I r apaityfr0D1 the conse- 

thfl nrn 8 nofc paying mone y "'thin 
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^tton’iv w glvehima certain time 

witlnn whloh fco Pay the amount. The 


decree will provide that in default of 
payment of the money within that time, 
the mortgagee will be at liberty to apply 
for a final decree for foreclosure or sale. 
It cannot lie contended for a moment that 
if the period fixed by the decree has 
passed, and the amount is not paid by 
the mortgagor, the Court, if the money is 
paid into Court after the period, cannot 
relieve him from the consequences of the 
default, and must grant the mortgagee a 
final decree for foreclosure or sale. So in 
this case the defendant undoubtedly was 
in default, and the plaintiff was entitled 
to come to Court and ask the Court to 
give him possession of the property. The 
Court then was entitled to weigh the 
equities and consider whether the defend¬ 
ant, as he had deposited everything that 
was due by him in Court, should be left 
in possession of the property, or whether 
the plaintiff should be entitled to refuse 
the offer of paymett, and should be grant¬ 
ed possession of the property itself. If 
the case had been argued on the footing 
that the equities were in favour of the 
plaintiff, we should have considered that 
the possibilities of the plaintiff's success 
would have been more favourable. Bub 
the plaintiff has gone too far in contend¬ 
ing that the Court has no power whatever 
to consider the equities. We cannot agree 
with that. Both the lower Courts have 
considered the question whether the 
defendant is sntitled to the indulgence he 
asked for. One consideration which evi¬ 
dently weighed with them was the faot 
that the property belonged originally to 
the defendant, and that the object of the 
decree was to enable him, if possible, to 
recover property which had passed away 
from him. 

The next question would be whether 
the plaintiff was losing what he would 
otherwise have been entitled to in all 
fairness to him, if his prayer was nob 
granted. But, as both Courts have found, 
the plaintiff was recovering the value of 
the'property in full, he was getting inte¬ 
rest at six per cent, thereou for the whole 
period, and was getting his oosts of the 
darkhast. So really there is no particular 
reason why the Court should find thab 
the balance of the equities was in his 
favour. 

We think, therefore, that the decision 
of the Court below was right. The appeal 
must be dismissed with oosts. 

Appeal dismissed. 
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Marten and Fawcett, JJ. 

Kesarlal Girdharlal Desai and others — 
Defendants—Appellants. 

v. 

Jagubhai Hiralal and others —Plaintiffs 
—Respondents. 

Cross Appeals Nos. 337 of 1922, and 67 
of 1923, Decided on 25th August 1924, 
from the order of the Sub. J., Nadiad, 
in Darkhast No. 238 of 1920. 

(a) Civil P. C\, O. 20, B. IS —Partition suit — 
Preliminary decree silent as to interest—Interest 
can be awarded in a proper case. 

Where iu a partition suit, a preliminary de¬ 
cree is passed for partition and for taking 
accoui.ts but the decree is silent as to interest, 
it is competent to the Court to award interest 
in a proper case. [P. 4 O 9 , C. 1] 

★ (b) Civil P. C., S, 34 —Decree for partition 
a nd for accounts—Section does not apply. 

Where the decree is not for a definite sum of 
money but is oue for accounts and for partition 
it does not fall under S. 34 and sub-S. (2) does 
not apply. (P. 400, C. 1] 

★ (c) Hindu Lair—Succession — Mayukha sys¬ 
tem—Sons of predeceased brothers take along with 
surviving brothers. 

Under the Mayukha system, the succession 
to the estate of a deceased person falls on the 
sons of his pre-deceased brothers along witn his 
surviving brothers. [P. 409, C. 1] 

G. S. liao and II. V. Divatia —for 
Appellants. 

M. H. Mehta , G. N. Thakore and N. K. 
Mehta —for Respondents. 

Facts.—The parties to the proceeding 
were related as shown in the geneolo- 
gical tree given below : [vide col. 2.] 

A suit for partition of the family proper¬ 
ties was instituted in 1893. A preli¬ 
minary decree for partition ordering 
accounts to be taken from 1878 was 
passed by the trial Court in 1894. An 
appeal was made to the High Court and 
it resulted in accounts being ordered to 
be taken from 1870. Accounts were 
accordingly taken and in the year 1907 
the Commissioner made his first report. 
At that time the defendants delivered 
certain lands to the plaintiffs. On the 
report coming before the Court it was 
directed by the High Court on appeal 
in 1909 that the accounts should be 
taken down to the year 1907. The 
accounts so ordered were made up and 
the report was submitted by the Com¬ 
missioner in the year 1919 and in 1921 
was made the final report by the Com- 
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missioner after reference to the Court. 
In the meanwhile on ICth October 1902 
Hiramatlal died. He bequeathed his 
property to his widow Chaturba by a 



will dated 12th October 1902. On 6th 
March 1903 an application was made 
to the Coart to bring Chaturba's name 
on the record as Himmatlal’s legal re¬ 
presentative. On 8th March 1905 
Chaturba sold her one-fifth share in the 
estate to the defendants Nos. 1 and 2. 
She was brought on the record but on 14th 
September 1917 she died. On 8th March 
1918 plaintiffs Nos. 2, 3 and 4 applied 
to the Court alleging that they and the 
defendants were the reversioners of 
Himmatlal. The trial Court after de¬ 
ciding the objections made to the Com¬ 
missioner’s reportf confirmed the same. 
The sale deed in favour of defendants 
1 and 2 was upheld and their title to 
Chaturba’s share was recognised. With 
regard to the right to succeed to 
Chaturba's share of the profits of the 
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estate prior to the sale deed in favour 
of defendants 1 and 2 the parties were 
left to apply for a succession certificate. 
These were cross appeals to the High 
Court from the orlers of the trial Court. 

Marten, J. — [His lordship after dis¬ 
cussing facts, referred to the contention 
that as a matter of law, interest could 
not be paid and proceeded as follows :—1 

Mr. Rao cited to us several decisions of 
the Privy Council based on the law or 
the practice which was in force prior to 
the present practice and to the practice 
which regulated the decisions of the 
Court at the time when these proceed¬ 
ings were originally heard. I may note 
in passing that in one judgment their 
Lordships followed a particular rule, not 
because they themselves were in favour 
of it but because it represented practically 
the unanimous decisions of all the High 
Courts in India, and therefore in face 
•cf that unanimous opinion they wefe 
not prepared to set it aside, aid declare 
that those decisions were all wrong. 
But in fact by alteration in the rules 
those decisions have been rendered ob¬ 
solete. 

Now we have not here a suit for pos¬ 
session of immovable property and for 
rent or mesne profits as in Order 20, 
rule 12. In that class of suits it is quite 
easy for a plaintiff to ask at the trial 
for interest when he gete his decree for 
possession. If he does not then ask for 
mesne profits, one can quite understand 
that he may be debarred thereafter from 
getting them. But the suit before us is 
governed partly by Order 20, rule 18, 
which provides for making preliminary 
decrees for the partition of property, and 
for giving suoh further directions as may 
be required. We are now on what I 
may call further consideration, and I 
•think we may give such further direotions 

are necessary to work out the accounts 

d ad J U9 , fc fch ° rights of the parties 

between themselves. What then about 
interest ? 

W in the present case if it is open 
to us to award interest , on this money, 
J^hesitatingly do sb having 

Nm 1 ‘VS® °? n t duofc of defendants 
v ”’■ 1 and \ whl °h the Commissioner 
nas so adversely commented on and with 
which comments I entirely agree. I 
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possibilities of what I have called the 
longevity of Indian litigation. The rule 
works very usefully here, because if one 
takes interest at the norma! Court rate 
of 6 per cent, then after approximately 
year's delay you reach your 100 per 
cent, and no more interest can be 
obtained by a plaintiff. So approxi¬ 
mately if you take the date of October 
1907 when the possession in this case 
was given and when this sum in question 
was due from the defendants, we have 
just about 16^3 years’ interest up to the 
present date. Consequently as a matter 
of artibmetic it is sufficient to debit the 
defendants with interest on the sums 
found due from them as at October 1907 
and to disregard complications as to the 
interest prior to that date. Even taking 
that date, they have got off some four¬ 
teen years’ interest from the date of the 
suit, toay nothing about interest due 
prior to"hat date. 

Therefore it seems to me—and I wish 
to make this distinction perfectly clear— 
that we should not debit the defendants 
with interest on the profits received by 
them year by year up to 1907, but 
should debit them with the final sum 
found due from them by the Commis¬ 
sioner at the proper date, viz., 1907, and 
with interest thereon to the present 
date. In my opinion we haye juris¬ 
diction to do that in this case. In 
this connection I again want to point 
out the difference which exists bet¬ 
ween a case where a Court can only 
grant a preliminary decree, and a 
oase in which the main rights can be 
ascertained at the trial. In Daniell's 
Chancery Practice, 7th Edn., Vol., I, d. 
950, [ find it stated :— 

“ A party may be oharged with inte¬ 
rest at the hearing upon further conside¬ 
ration, although the question has not 
been reserved by the original judgment ; 
and not only may the computation of 
simple interest be so directed, but, where 
the Court finds large sums of money in 
the hands of an agent, receiver, trustee 
or personal representative, it may direot 
balances from time to time in the hands 
of the accounting party to be ascertained, 
and interest to be computed on them. 
The Court has even gone the length of 
charging an aooounting party with inte¬ 
rest on the balance in his hands on fur¬ 
ther consideration, not only where there 
was no reservation of the question of 
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interest by.the original decree but even 
where there was not originally any claim 
that he might be so charged, and where 
the circumstances were such that a claim 
for interest existed, and was known to 
exist, at the time of the institution of the 
suit.” 

Then Burlaiid v. Earle (l) was a 
Canadian appeal where the appellant had 
been ordered to repay money in excess of 
his salary as manager of the company. 
There Lord Davey in delivering the 
judgment of their Lordships said :— 

Their Lordships do not doubt the 
power of the Ccurt on further directions 
to order payment of interest on a sum 
found due from a defendant, although the 
decree declaring the liability contains no 
direction for payment of interest or the 
statement of claim does not ask for it. In 
a case like the present one the plaintiffs 
are not entitled as of right to interest, 
and the liability for payment of interest 
is a matter for the discretion of the Court, 
and depends largely on the view which 
the Court may take as to the conduct of 
the defendant to be charged and the 
circumstances under which the liability 
for payment of the principal sum was 
incurred.” 

Then on going into the facts of that 
case, their Lordships were of opinion that 
as the Order in Council intentionally 
omitted to make an order as to interest, 
therefore the Court helow had no discre¬ 
tion in that particular case to allow 
interest and consequently the claim for 
interest was overruled. 

I may also refer to In re. Salvin (2) 
where Mr. Justice Eve went into the 
practice of allowing interest upon the 
arrears of an annuity, and after pointing 
out that there was a difference between 
an administration suit and a mortgage 
suit in that respect, he directed on further 
consideration that the arrears of an 
annuity should carry interest. 

There is another line of authority 
whicli is exemplified in Turner v. Burkin- 
shaw (3), where Lord Chelmsford pointed 
out that usually, unless fraud is proved, 
an agent is not charged with interest on 
the moneys in his hands, except from the 
date of the certificate. It will, however, 

(1) [1005] A. C. 590=74 L. J. P. C. 156=93 

L T 313. 

(2) [1912] 1 Ch. 33=81 L. J. Cli. 248=106 

L. T. 35=56 S. J. 211=28 T. L. K. 190. 

(3) [1867] 2 Cb, 483=16 W. R. 753. 
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be remembered that in the present case 
the original report or certificate was in 
1907, and that it is mainly by reason of 
the subsequent appellate judgment direct¬ 
ing the accounts to be carried back still 
further, that defendants Nos. 1 and 2 
have l>een enabled to delay the proceed¬ 
ings in this way. 

Then there is a recent case of Rama- 
samy Aiyar v. Subramania Aiyar (4). 
This was a partition suit, which in the 
length of its proceedings was somewhat 
similar to the present one because it was 
instituted in 1835, and the learned 
Judges in the Madras High Court were 
deciding the question of interest in 1922. 
There the claim for interest was dis¬ 
allowed, and their Lordships referred to 
some of the English authorities. But 
there was this material difference of fact, 
which is pointed out by Mr. Justice 
Venkatasubba Rao. He says (p. 54):— 

“ As my learned brother has pointed 
out, it cannot be said in this case that 
the second defendant was bound to invest 
the profits. The plaintiff had the conduct 
of the suit and it was quite open to him 
at any moment to ask for possession of 
the properties, for an account of the 
profits and for payment to him of the 
sum ascertained to be due. The delay is 
not attributable solely to the second 
defendant, and the plaintiff has failed to 
show any grounds for making the second 
defendant liable for interest.” 

Here the plaintiffs got actual possession 
in 1907, but lcng before that, viz., in 
1893, had asked for accounts and for 
payment of the sum due to them and also 
for interest. Therefore the Madras case 
seems to me quite a different one from 
the one which we have before us. 

Accordingly, after giving my best con¬ 
sideration to the arguments which have 
been advanced, I hold, first, that in the 
circumstances of this particular case we 
have power to award interest ; secondly, 
that it is a case in which if we have the 
power, undoubtedly interest ought to be 
allowed; and thirdly, that it ought to be 
awarded on the basis of interest due on 
the sums found due from defendants Nos. 
1 and 2 as at October 1907, the date 
down to which the account has been 
ordered to l>e taken by the appellate 
Court. 

(4) 1923 Mad. 147=46 Mad. 47=16 M. L. W. 

297=43 M. L. J. 406. 
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The result, therefore, is that in effect, 
owing to the rule of Damdupat, we arrive 
at precisely the same sum as was awarded 
by the learned Judge, and I do not pro¬ 
pose that the figures that he has given 
should in any way be altered, ^e think 
that the sum he has awarded is the 
correct sum, and that if there should be 
any slight variation in rupees or pies it 
should be adjusted so as to make the 
aggregate sum for interest amount to 100 
per cent. Accordingly our finding is that 
the sum he has allowed is correct, al¬ 
though we allow it for different reasons. 

Fawcett, J.—I agree generally with 
the conclusions of my learned brother, 
and the reasons that he has given for 
them. 

I will only add a few remarks on one or 
two points. As to the question about in¬ 
terest awarded against the defendants, this 
is clearly not a case where a decree can 
be said to have been passed for the pay¬ 
ment of money, that is to say, a definite 
sum of money, falling under S. 34 of the 
Civil Procedure Code, so as to make sub- 
S. (2) of the section applicable to the pre¬ 
sent case. I quite agree with my learned 
brother that there is no ground for holding 
that the decree passed originally by the 
Subordinate Judge in 1894, and the subse¬ 
quent judgment of this Court in regard to 
that decree, are intentionally silent on 
this point of interest, so that such interest 
must be taken to have been refused. It 
seems to me to be a case clearly on all 
fours with the authorities cited by my 
learnei brother, especially the Privy 
Council case of Burland v. Earle (l), 
where their Lordships held that the Court 
has the requisite authority to pass orders 
making interest payable by the defendant, 
although the decree declaring the liability 
[contained no direction for payment of in¬ 
terest. 

This case is one that arose under the 
old Code. The plaintiffs are seeking to 
exeoute the original decree which, amongst 
other things, directed an account to be 
taken of the income divisible between the 
plaintiffs and the defendants. And so far 
as regards -the Darkhast of 1902 they 
asked for execution of that decree by 
having account taken. The case is one 

S£S un fe, S ' 51 «< «» present Civil 
Procedure Code under which the Court 

^ fl graD l 6Xeoa , t, ? n in 8aoh other manner 

rL Si? “5” the reUef may 

require. But the position really is analog 


gous to what the present Code recognises, 
namely, that a preliminary decree be first 
passed for the taking of an account, and 
then a final decree be passed when that 
account has been taken. The case would 
he entirely governed by 0. 20, R. 18, of 
the present Code, under which the Court 
may give such further directions as may 
be required. 

Now the case of taking an account under 
that particular rule is similar to the case 
of taking an account in a decree in an ad¬ 
ministration suit, and that i9 governed by 
O. 21, R. 30. We have for our guidance 
Forms Nos. 17 and 18 of the Appendix D to 
the Civil Procedure Code ofdecrees in the 
case of a preliminary decree in an admi¬ 
nistration suit, and a final decree in an 
administration suit by a legatee. If those 
forms are looked at, it will be seen that 
the legislature does recognise that although 
the preliminary decree does not contain 
any direction as to interest on the amount 
a defendant may be found accountable 
for, yet in the final decree interest may be 
awarded against him. In Form No. 17, 
item No. 7, there is a direction that the 
defendant should pay into Court all sums 
of money which may be found to have 
come to his hands, &c. There is nothing 
in the different heads of this Form which 
mentions the word “ interest/* and finally 
the Commissioner is directed to report the 
result of the enquiries and the accounts 
and all other acts ordered, and have his 
certificate ready for inspection of the par¬ 
ties on a certain date. 

Then when we come to Form No. 18> 
head No. 1, we find the Form contem¬ 
plating the Court making an order against 
a defendant not only as regards the 
amount certified by the Commissioner but 
also for the sum of R$....for interest from 
a certain date tc a certain date. I think 
that is a clear indication that the legis¬ 
lature intended to allow a subsequent 
order for the payment of interest of the 
kind referred to in the Privy Council ca$o 
that I have already mentioned. The 
omission to mention interest in Form No. 
17 does not appear to he due to oversight* 
because we find the word 11 interest” men¬ 
tioned in the form of preliminary decree in 
an administration suit given in Form No. 
19 : see item No. 3. The forms with re- 
gard to preliminary decree and final decree 
in suits for dissolution of partnership do 
not throw any light on this question, be- 
oaqse the ordinary role is that in taking 
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partnership accounts interest is not allow¬ 
ed from one partner to another. 

The case is very much like one where 
the Court refers the matter to the Com¬ 
missioner for taking an account, and the 
ordinary form on the Original Side says : 

Further directions and further costs 
reserved.” It does not make any specific 
direction about interest, but the further 
directions would cover any subsequent 
direction on that point. 

[The points in Appeal No. 67 of 1923 
which were not dealt with in the above 
judgments and Civil Application No. 523 
of 1924 were dealt with in the judgments 
reported below.] 

Marten, J. —We have already dispos¬ 
ed, on July 29, of Appeal No. 337 of 1922 
apart from the question of costs, and have 
also dealt with some of the points raised 
in Appeal No. 67 of 1923. We have since 
heard full arguments on the rem lining 
points in Appeal No. 67 of 1923 and also 
Civil Application No. 523 of 1924. 

Under the rulings of the Court already 
given, a one-fifth share in the income, the 
subject-matter of the accounts directed 
by the preliminary decree of 1894 as sub¬ 
sequently varied by the orders of the 
appellate Court, devolve* on the original 
defendant No. 3, Himatlal, or his assigns 
or personal representatives. If one looks 
at the pedigree, it will be observed that 
Himatlal was one of fivo brothers, three 
of whom, viz., Girdharlal, Bbagubhai and 
Jaswantra> predeceased him, and one, 
Damely, Hiralal, the criginal plaintiff 
No. 1, survived him. It will also be 
seen that Himatlal died in 1902 leaving 
a widow Chaturba who died in September 
1917. It is alleged that Himatlal left a 
will in favour of Chaturba under which 
she was his universal legatee and devisee, 
and that Chaturba in her turn passed a 
sale-deed in inspect of this one-fifth shire 
to defendants Nos. 1 and 2 dated March 
8, 1905. It is common ground that this 
sale-deed only affected the income after 
March 8, 1905. Accordingly as the ac¬ 
counts directed by the Court extended 
from 1870 up to 1907 when possession of 
the land was given up by defendants 
Nos. 1 and 2, it follows that the sums 
found due in respect of this one-fifth 
share may have to be apportioned so that 
the amount up to March 8, 1905, passed 
to the representatives of Himatlal or 
Chaturba, and the amount accruing after 
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March 8, 1905, passes to the purchasers 
under the sale-deed of 1905. 

[His Lordship held that the Court had 
jurisdiction to decide who were entitled 
to the one-fifth share and in what shares 
and proportions, and that the will and 
the sale-deed were valid, and proceeded 
as follows : — ] 

Thei-e yet remains the question whether 
Himatlal's nephews are entitled to share 
along with their uncle Hiralal, pr whe¬ 
ther Hiralal alone takes so much of 
Himatlal’s one-fifth share as did not pass 
under the sale-deed, Exhibit 358. I have 
had the advantage of reading the judg¬ 
ment which my brother Fawcett has 
prepared on that point, and I need only 
say that I concur in it. Our final con¬ 
clusions on these appeals will be stated 
after that judgment has been delivered. 

Fawcett, J. — [His Lordship agreed 
with Marten, J. in upholding the findings 
of the lower Court as to the will of 
Himatlal (Exh. 357) and the sale-deed 
(Exh. 358) and continued as follows ] 

The dispute resolves itself into one 
whether under the law of succession con¬ 
tained in the Mayukha, which is the lead¬ 
ing authority in the province of Gujarat, 
whence the parties come, the sole heir of 
Himatlal was Hiralal, his only surviving 
brother, or whether the nephews of 
Himatlal, plaintiffs Nos. 2,3 and 4 de¬ 
fendants Nos. 1 and 2, who are the sons 
of predeceased brothers, are entitled to 
share along with Hiralal, as if their 
fathers had survived Himatlal. The son 
of the deceased plaintiff No. 1, namely 
Jagubhai, puts forward the former con¬ 
tention, while plaintiffs Nos. 2, 3 and 4 
and defendants Nos. 1 and 2 contend 
that they are entitled, as nephews, to 
share in the succession. 

It is common ground that, although it 
is now a question of the legal represen¬ 
tation of Bai Chaturba who (as already 
mentioned), was brought on the record as 
the legal representative of Himatlal, the 
original defendant No. 3, this only entails 
a question of heirship to her husband 
Himatlal, for the marriage between 
Himatlal and Chaturba being presumably 
in an approved form, and Chaturba having 
died leaving no issue, her Stridhan in¬ 
herited from her husband goes to his and 
not her, heirs. There is no dispute on 
this point. The sole question, therefore, 
before us is whether Himatlal was entitl¬ 
ed to succeed to Chaturba s Stridhan 
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alone, or whether the nephews, being 
sons of predeceased In-others, are entitled 
to share along with plaintiff No. 1. 

This question turns upon the meaning 
of paragraph 17 of S. 8 of Cbaper IV of 
the Yyavahsira Mayukha, and there is a 
dispute as to the correct translation of 
this paragraph. According to the trans¬ 
lations of Messrs. Borrodaile and Stokes, 
the sons of brothers share the inheritance, 
without any restriction as to their father 
being alive at the death of their uncle, 
and the rule has accordingly been taken 
to be a general one that the sons of a 
deceased brother succeed along with the 
surviving brother or brothers. The trans¬ 
lation, however, of the same passage 
made by Messrs. Mandlik, .Tamietram 
and Gharpure, limits the right to 
the case where the father of any nephew 
was alive at the death of the paternal 
uncle, and allows such a nephew to take 
the share of his father on a division with 
the other paternal uncles. 

Before us no expert evidence has beon 
adduced as to which of these two transla¬ 
tions is correct, nor has there been any 
detailed discussion on this point. In any 
case it would obviously be difficult for us, 
without a knowledge of Sanskrit, to decide 
which translation is to be preferred. I 
understand on good authority that the 
difference between the two translations 
turns upon whether an unexpressed nega¬ 
tive should be read into one or two words, 
which are in this passage, and that Sans¬ 
krit allows a negative to be read*in or 
the reverse, according to the context. 
There is, therefore, obviously room for 
legitimate difference of opinion as to the 
correot translation. In view of this it 
seems to me that in considering this 
question as it arises before us, we should 
be mainly governed by the principle laid 
down by the Privy Council in The Col¬ 
lector of-Madura v. Mootloo Ramalinga 
Sathupathy (») where their Lordshisp, 
after stating that the different commen¬ 
taries hpd given rise to the different 
sohools of law, say (p. 436) 

t a ^ U ^ y ' therefore, of an European 
Judge, who is under the obligation to 
administer Hindoo Law, is not so much 
to inquire whether a disputed doctrine is 

£"L dcd .?“ bl ® froa the earliest authori¬ 
ties Ibmntis), as to ascertain whether it 
hag been received by the p articular School 

,(6; 12 M -I-A. 397=1 B .L.R. i=i 0 w R , 

17—2 Suther 185=2 6ar. 861 (P. 0.) 
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which governed the District with which 
he has to deal, and has there been sanc¬ 
tioned by usage. For, under tiie Hindoo 
system of law, clear proof of usage will 
outweigh the written text of the law. 

Similarly in Muthukaruppi PiUai v. 
Seethammal (6), it is observed : It is not 
the literal meaning of the original text 
that has to be looked to in the adminis¬ 
tration of Hindu law. Though commen¬ 
tators may have been wrong in their in¬ 
terpretation of an original text, their opi¬ 
nion should be enforced as having the 
sanction of usage. 

No doubt this principle has reference 
primarily to ancient commentaries : but 
in a case like the present I think it can 


almost equally be applied to usage based 
on an interpretation accepted by modern 
commentators. In the present case, we 
have the fact that undoubtedly for a long 
time it has been accepted as a rule laid 
down by the Mayukha that the sons of 
full brothers succeed with full brothers 
and in Chandika Bakhsh v. Mima Kuar 
(7) this was accepted as being a definite 
rule in cases governed by the Mayukha. 
It is true that the translation there refer- 
red to was Stokes,' and that there was no 
discussion, and therefore no decision on 
the point aow before us. On the other 
hand, the fact remains that this was 
taken as a definite rule, and the case 
affords a strong instance of usage. Prac¬ 
tically all the modern commentators 
accept without any questioning this parti¬ 
cular rulo (see,for instance,Mayne's Hindu 
Law, 9th Ed. p. 834 ; Trevelyan’s Hindu 
Law.2nd Ed. p. 391 ; Mulla'a Hindu Law, 
4th Ed., p. 91 ; and even Gharpure’s 
Hindu Law, 1921 Ed. p. 307). Again in 
Harihhai v. Mathnr (8) Shah, J., who 
himself comes from Gujarat, treats the 
rule as unquestioned. Russell, J. in Hari- 
das v. Ranchordas (9) also follows the in¬ 
terpretation of the rule accepted in the 
Privy Oounoil case I have already men¬ 
tioned. The construction which the 
learned Judge there gives to “the share of 
their father” in the translation that was 
furnished to him, is no doubt open to 
criticism ; but, on the other hand, this 
oase affords a definite judioial recognition. 

fli) (1915] SO Mad. 258=16 M.L.T. 5 S 7=2 t 

. r . 786=U<n5) M.W.N.48. 

(,) « 2 i A 1 , V 273 = 29 LA * 70=6 O.W.N. 

425—4 Bom. L.R. 876=$ Sar. 288 (P C1 
140=47 Bom ' Bom 1- 

[1903] 5 Bom. L.R. 616. 
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of the rule about all nephews sharing in 
the succession, and no subsequent case 
has been cited where this interpretation 
has been questioned. 

The only commentators who appear to 
favour the view put forward by Mr. Ram- 
dutt Desai for plaintiff No. 1 are Messrs. 
West and Majid, who in the 4th Edition 
of West and Buhler's Hindu Law, at page 
104, limit the right of a nephew to succe¬ 
ed to the particular case of his father 
being alive when the succession opens, but 
dying before the partition of the estate 
takes place ; and it is added that “Repre¬ 
sentation is not recognised in the case of 
a predeceased brother who has left sons. 
These nephews are excluded by their 
surviving uncles. It is only on the com¬ 
plete failure of brothers of the deceased 
that brothers' sons succeed to him." In 
a foot note on the same page it is stat¬ 
ed :— 

“Some surprise may he felt that this 
rule should have seemed necessary. But 
according to Hindu notions, as posses¬ 
sion is generally necessary to the comple¬ 
tion of ownership, so separate possession 
is essential in theory to the completion of 
a separate ownership of a share derived 
from a prior joint ownership of the aggre¬ 
gate. The father, however, having once 
become a coparcener, bis son has acquired 
a concurrent interest which is but expand¬ 
ed by the father's death.” 

Two cases are cited in support of this 
proposition, viz., Burhuvi Deo Roy v. 
Punchoo Roy (10) and Chandilca Bakhsh 
v. Muna Kuar (7). With great respect, I 
cannot follow how these two cases really 
support it. I have referred to the 
report of Burhuvi Deo Roy v. Punchoo 
Roy (10) and the head-note of that case 
sufficiently shows the nature of the deci¬ 
sion. It says “ according to the Mitak- 
shara Law, a step-brother inherits after 
the widows, if he survives them ; otherwise 
a uterine brother’s son succeeds." The 
Privy Council case of Chandika Bakhsh 
v.Mtma Kuar (7) contains, so far as I 
can see, nothing on the subject. It mere¬ 
ly assumes the existence of the rule, as I 
have alread> mentioned, that the sons of 
a brother who is dead share along with 
the surviving brothers. There is another 
thing which goes against their view. 
Among the replies of Shastries collected in 
West and Majid’s Hindu Law at P. 492 
will he found a case at Ahmednager in 
(10) [18(35] 2 W.R. 123. 
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1859, where the question put to the Shas- 
tri and his answer were as follows • 

Q.—A deceased woman has no sons or 
other near relations, but there are one 
brotber-in law, and four sens of another 
brother in-law who are all united in inte¬ 
rests. The question is : which of these 
will be her heirs. 

A.—The brother-in-law and the sons of 
brother-in-law will all be her heirs. 

This seems to show that in 1859 the 
Shastri who advised was following the 
Mayukha rule, as generally interpreted by 
modern commentators, and the Mayukha 
is in fact mentioned among the authoritits 
given below the reply, for the Shastri can 
hardly have rested bis opinion on the fact 
that the brother-in-law and the sons of 
the brother-in-1 iw were united in interest, 
as this affords no basis either under the 
Mitakshara or the Mayukha for the sons 
of the other brother-in-law joining in the 
succession. 

Ahmednagar is one of the places where 
the Mayukha is considered to be of equal 
authority with the Mitakshara but gene¬ 
rally not capable of overruling it (see The 
Collector of Madura v. Moottoo Rama- 
lingo Sathupathy (5!, and Bhagirthibai v. 
Ka'i ujirav (ll). In the Ahmednagar 
Zilla, however, the Mayukha was then 
supposed to have a special authority, as 
mentioned by West J. in the case last 
cited, and this seems to account for the 
adoption of the Mayukha rule in this case. 
The'learned authors Messrs. West and 
Majid have put a foot-note to this case 
that " the brother-in-law must have the 
preference as nearer by one degree, ’ but 
the case shows the contrary interpretation 
of the rule is fairly old. 

No doubt the rule is an exception to the 
general principle that the nearer Sapinda 
excludes the more remote, and the view 
of Messrs. West and Majid may be the 
correct one, but the exception seems to be 
so well established that, in the absence of 
something fairly conclusive to the con¬ 
trary, I do not think we should hold that 
the accepted rule is erroneous, and decide 
in favour of the suggested restriction that 
the brother’s sons’ father must be alive 
when the deceased uncle died. The prin¬ 
ciple of stare decisis is clearly applicable 
to a question ol the present kind whioh 
relates to property and title. Lord Lore- 
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burn in T Vest Ham Union v. Edmonton 
Union (12) says :— _____ 

" Great importance is to be attached to 
old authorities, on the strength of which 
many transactions may have been adjust¬ 
ed and rights determined. But where 
they are plainly wrong, and specially 
where the subsequent course of judicial 
decisions bas disclosed weakness in the 
reasoning on vhich they were based, and 
practical injustice in the consequences 
that must flow from them, I consider 
it is (he duty of this House (of Lords) to 
overrule them, if it has not lost the right 
to do so by itself expressly affirming 
them." 

But in the present case it has not been 
shown that the previous interpretation of 
this paragraph 17 in the Mayukba is 
plainly wrong or that any of the other 
considerations mentioned by his Lord- 
ship applies. 

Therefore I would answer the question 
by holding that the nephews, namely 
plaintiffs Nos. 2, 3 and 4 and defendants 
Nos. 1 and 2, are entitled to be treated as 
the legal representatives of Bai Chaturbi, 
and to share in the estate of the deceased 
Himatlal, which is now in question, along 
with plaintiff No. 1. 


. (12) fl'JOS] A. 0.1=77 L. J. K. B. 85=98 L. T. 

1=72 J. P. 0=6 L. G. R. 39=52 S. J. 75= 
24 T, L. R. 10S. 


1925 BOMBAY 413 

MACLEOD, 0. J. AND COTAJEE, J. 

Shrintvas Narayan Prabhu— Appellant. 

v. 

Shtddika Kaidin Saib.i and others— 
Respondents. 


Second Appeal No. 62 of 1924, Decided 
on 20th March 1926, from the deoision 
of the District Judge of Ear war, in 
Appeal No. 48 of 1923. 


Ctvll P. C., 0. 21, It. 63—Mortgage of prop. 

mlty 1cas l >asted against morlgag 

and the properly was sold — Aua 
purchaser was obstructed in taking possession 
mortgagee—No adverse order in claim proceed\ 
passed against mortgagor—Mortgage is valid. 

Arfn»1 0ti0D pu » rohaser ? f a property uuder a mo 
JS^ t 0 l nD0t i U0Qe6d in an aotion possess 
vfnlw t of that property Iron 

vendee from the judgment debtor under 


money decree when the sale had taken place 
prior to the auction purchase. The mortgage ol 
the property is valid aud enforceable in absence 
of evidence that the mortgagor was affected by 
any adverse orcer under Order 21, Rule 63. 

Nilkanth Atmaram —for Appellant. 

G. P. Murdeskwai —for Respondents. 

Macleod, C. J .—The property in suit 
originally belonged to one Dev Naik. He 
sold it on October 14, 1902, to defendant 
No. 1. In the meantime the father of 
the present fifth defendant had brought 
a suit against Dev Naik and obtained 
a money decree, in execution of which 
the suit property was sold by the Oourt 
and was purchased by one Mallappa in 
1905. On June 15, 1909, defendant No. 

1 mortgaged the property to the plaintiff. 
When Mallappa attempted to take 
possession of the property which he 
had purchased at the Court-sale, ho was 
obstructed by the first defendant. On 
July 1, 1909, Mallappa filed a suit to 
recover possession. On these bare facts 
it is clear that the plaintiff had a good 
title for his mortgage against the auction 
purchaser. It is suggested now that 
there had been an order by the Court 
on a claim presented under Order 21, 
Civil Procedure Code, by Mallappa. It 
proceedings had aotually been takon 
under Order 21, and an order had 
been made in favour of defendant No, 
1, that would not be conclusive if 
Mallappa had filed a suit within one 
year from the date of the order, and 
Mallappa would be entitled to prosecute 
his suit against not only defendant 
No. 1 but any one deriving title, after 
the order had been made, from defendant 
No. 1. That was decided in Krisfmappa 
Chetty v. Abdul Khader Sahib (l). But 
in this case we are not informed that 
any order had been made whioh would 
prevent defendant No. 1 from disposing 
of the property pending the deoision of 
any suit that Mallappa might file to 
establish his title. That being so, the 
District Judge was rignt in holding that 
the plaintiff was entitled to a decree on 

his mortgage. The appeal is dismissed 
with costs. 

Appeal dismissed. 


1 449^ 88 Mad ‘ 636=25 11=86 M. L, 
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Macleod, C. J. and Coyajee, J. 

Jagannath Nathu and others —Defen¬ 
dants—Appellants. 

v. 

Ichharam Naroba Yam —Plaintiff— 

Respondent. 

First Appeal No. 116 of 1924, Decided 
on 13th February 1925, from the decision 
of the 1st Class Sub. J., Jalgaon, in 
Darkhast No. 805 of 1923. 

Limitation Ad, Art 182 —Application for execu¬ 
tion to a Court before the property of the defendant 
passed under jurisdiction of another Court, Is 
step-ln-aid—Procedure after transfer of properly 
indicated. 

A decree was being executed in the Court of 
S. J., at Dhulia agaiust two defeudants both of 
whom had properties within the jurisdiction of 
the Court. Duriug the pendency of the execu¬ 
tion proceedings, the property of defendant No. 2 
passed under the jurisdiction of the Jalgaou 
Court. 

Held : on the question of limitation for an 
execution application made to the Jalgaon Court 
that the original application to the Dhulia Court 
was a step-in-aid of execution but the proper 
order for the Dhulia Court to make was to 
transfer the decree or a certified copy thereof so 
far as it concerned the defendant No. 2 to the 
Jalgaon Court. 42 Mad. 821 (F. B.) Foil. 

D. C. Virkat —for Appellants. 

V. D. Limaye — for Respondent. 

Macleod, C. J. —A consent decree was 
passed in this case on March 18, 1912, by 
the First Class Subordinate Court at 
Dhulia against two defendants separately, 
each being made liable for Rs. 6,500 pay- 
:tible by annual instalments of Rs. 650 
each together with interest due commenc¬ 
ing from November 1, 1912. The 

decree charged the properties of the 
two defeudants separately. The decree 
against the first defendant is being exe¬ 
cuted in Dhulia, as his property is in that 
Court’s jurisdiction. The property of the 
second defendant at the time of the decree 
was passed was also within the jurisdic¬ 
tion of the Dhulia Court. On June 9, 
1920, the Jalgaon Court was mado a First 
Class Court, and as the second defendant's 
property was within the jurisdiction of 
that Court, a question aiose with regard 
to the further execution of the decree 
against him. The darkhast of 1921 was 
filed against both the defendants in the 
Dhulia Court On February 22, 1922, 
the Dhulia Court held that as far as the 
second defendant was concerned it had 
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no jurisdiction as the properties of defen¬ 
dant No. 2 were not in that Court's juris¬ 
diction. The plaintiff then presented a 
darkhast to the Jalgaon Court on August 
14, 1923. 

The second defendant contended that 
the darkhast of 1921 was not a proper 
step-in-aid of execution, not being made 
to the proper Court. The First Class 
Subordinate Judge, following the Full 
Bench decision in Seeni Nadan v. Muthu- 
steamy Pillai (1), held that the appli¬ 
cation to the Dhulia Court which passed 
the decree originally, even after the terri¬ 
torial jurisdiction was transferred to the 
Jalgaon Court, would be a proper step-in¬ 
aid. He, therefore, held that the darkhast 
filed in his Court was in time. The 
Madras decision relied upon by the First 
Class Subordinate Judge is directly in 
point. The matter there was fully argued, 
and we see no reason why we should 
dissent from the view taken by the 
learned Judges on the question of the 
construction of Ss. 37 and 38 of the Code 
taken together with S. 150. The Dhulia 
Court wa9 the Court which passed the 
decree, and after certain territories within 
its jurisdiction had been transferred to 
the Court at Jalgaon, then under the 
provisidns of S. 37 the Jalgaon Court 
would be deemed to be the Court which 
passed the decree. It does not follow 
that the Dhulia Court ceased to be the 
Court which passed the decree so as to 
make an application for execution made 
to it an application to a Court which was 
not the proper Court. As the cecree itself 
must have been lying in the Dhulia Court, 
we should have thought that the proper 
order to ho made od the darkhast of 1921 
was to transfer the decree or. a certified 
copy 'thereof so far as it concerned the 
second defendant to the Jalgaon Court. 
In any event we think the Judge was 
right in holding that the darkhast was in 
time. The appeal, therefore, must be 
dismissed with costs. 

A ppeal dismissed. 


(1) [1919] 42 Mad. 821=37 M. L. J. 284= 
26 M. L. T. 223=11 L. W. 63=53 I. C. 
213=(1919) M. W. N. 640. (P. B.) 
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Macleod, C. J. and Coyajee, J. 

Peru ri Snryana ray a na n — Appel 1 ant. 

v. 

W. L. Narsimha —Opponent. 

Civil Extraordinary Application No. 243 
of 1924, Decided on 19th March, 1925. 

(a) Presidency Small Cause Courts Act , S. 41— 
Sub-tenant is an occui>ant . 

A Sub-tenant is an “cccupant^accoriing to the 
meaning of the word in S. 41. 

(b) Bombay Itent (liar Be strict ions) Act (1913), 
6 ’. 2— Sub-tenant let in without landlord's consent 
is not a “ tenant ” iclth respect to original landlord. 

If a tenant sub-lets premises, he becomes a 
landlord with regard to his own tenant. But 
his tenant does not come in contact with the 
original landlord unless there has been an assign¬ 
ment by which the rights and liabilities of the 
original tenant have been transferred to his sub¬ 
tenant, so that privity of contract arises between 
the landlord and tho sub-tenant. Consequently 
the sub-tenant is only a tenant under the Rent 
Act with regard to his own immediate landlord, 
and whon the owner of the premises seeks to 
evict his own tenant, he can not be opposed by 
the person who has been put in possession with¬ 
out his consent by his tenant. [P 415 C 2] 

/l. G. Sathaye— for Applioant. 


person would be an “occupant” according 
to the meaning of the word in S. 41 cf 
the Act, and it would certainly seem 
unreasonable that a tenant might defeat 
his landlord’s right of having recourse to 
the Presidency Small Cause Courts Act, 
S. 41, by giving possession to a third 
party. Clearly, the third party becomes 
an occupant, and the Small Cause Court 
has jurisdiction to give the landlord or 
owner of the premises possession against 
such an occupant. But although such a 
person may be an occupant as against 
the owner or the landlord, it does not 
follow that he is a tenant within the de¬ 
finition of that term in S. 2 of the 
Bombay Rent Act. Under S. 2 (<f) the 
expression tenant means any person by 
whom or on whose account rent is pay¬ 
able for any premises and includes every 
person from time to time deriving title 
under a tenant ; while the expression 
“landlord” means under S. 2 [c) any 
person for the time being entitled to re¬ 
ceive rent in respect of any premises whe¬ 
ther on his own account or on account or 
on behalf or for the benefit of any other 
person ; it includes a tenant who sub-lets 


T. N. Walavalkai —for the Opponent. 

Macleod, C. J —This is a suit filed 
by the plaintiffs under Chapter VII of 
the Presidency Small Cause Courts Act 
to recover possession of their premises on 
the ground that they required them bona 
fide and reasonably for their own use. 
The premises were i et hy the p i ainfciffg fc0 
the first defendant, and the first defendant 
m his turn sub-let a portion of them to 
the second defendant. The first defendant 
did not contest the plaintiffs’ claim and 
liad vacated the premises in his occupa- 
tion. The second defendant contested the 
plaintiffs right to turn him out. The 
Judge appears to have dealt with the case 
as it there was privity of contraot bet¬ 
ween the plaintiff ^ud the seoond defen- 
dant and dismissed the suit. We must 
consider therefore, what is the position of 
a landord when he finds himself confront- 

!u J*, J. per80n ln occupation holding 
through his own tenant. 

Apar f , fr ° m any other question, it is 

ejeo^suoh ^ if 6he laDdlord 80u 8 hfc to 
cm * a a per30n ’ the S5it would not 

SmsJl n 6r ° h n Pt6r VI1 of fche Presidency 

u 5° urfcs Aofc ’ 80 A* fche 

ffiRh Conr? d R ha . Ve fco L me hia suit in the 

High Court. But we think that such a 


any premises and every person from time 
to time deriving title under a landlord. 
Therefore, if a tenant sub-lets premises, 
he becomes a landlord with regard to his 
own tenant. But his tenant does not 
come in contact with the original 
landlord unless there has been an as¬ 
signment by which the rights and liabili¬ 
ties of the original tenant have been 
transferred to his sub-tenant, so that 
privity of contract arises between the 
landlord and the sub-tenant. Consequntly 
the sub-tenant is only a tenant under the 
Rent Aot with regard to his own imme¬ 
diate landlord, and when the owner of 
the premises seeks to evict his own 
tenant, he cannot be opposed by the 
person who has been put in possession 
without his consent by his tenant. We 
think, then, that the second defendant 
had no right to resist the plaintiff's olaim 
for possession of the premises. He could 
have resisted the claim of his own im¬ 
mediate landlord to eject him witliiu the 
limits allowed him under the provisions 
of the Rent Aot, but as soon as the 
tenanoy between the plaintiff and the first 
defendant came to an end by the first 
defendant surrendering possession, then 
the plaintiff was entitled to possession 
from the second defendant who had been 
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put in possession by the first defendant. 
If that were not the legal position of the 
parties the result would be that a tenant 
could always postpone his landlord’s 
rights if established to recover possession, 
by sub-letting the premises to a third 
party, and the landlord's right to get pos¬ 
session of the premises might be inde¬ 
finitely postponed by a series of sub¬ 
lettings. We think the rule must be 
made absolute and the suit decreed against 
the second defendant also with costs in 
the trial Court and in this Court. 

Rule made absolute. 

★ 1925 BOMBAY 416 

Macleod, C. J. and Cotajee. J. 

Shripad Gopalakrishna Chandavarkar 
—Plaintiff—Appellant. 

v. 

Basappa Rudrappa Dandi and others 
—Respondents—Defendants. 

Second Appeal No. 184 of 1924, Deci¬ 
ded on 9th April 1925, from the decision 
of the Assistant Judge, Belgaum, in 
Appeal No. 239 of 1921. 

if Hindu Laic—Joint family—Father becoming 
insolvent- Father’s power to alienate family pro¬ 
perty for just purposes docs not vest In official 
assignee. 

When the manager of a joint Hindu family is 
adjudicated insolvent, the power which be had 
before his insolvency to dispose of family estate 
for proper purposes, cannot be considered as 
vesting-in the receiver or Official Assignee. 
1925 P. C. 18. Foil. [P. 416, C. 2] 

G. P. Murdeshvar—lor Appellant. 

D. R. Manerika > —lor Respondents. 

Macleod, C. J. —The plaintiff sued 
for a declaration that the suit property 
was not liable for the satisfaction of the 
decree obtained by defendant No. 1 
against defendant No. 2 in Suit No. 564 
of 1914 in the Court of the Subordinate 
Judge at Bagalkot on November 1, 1915. 
The first defendant had obtained a decree 
against the second defendant and his 
father, who was adjudicated an insolvent 
on November 10, 1916, in the Court of 
the Subordinate Judge, Belgaum. The 
plaintiff was a receiver of the estate of 
the insolvent father of defendant No. 2. 
The suit property had been attached 
before judgment in Suit No. 564 on 
December 20, 1914. After succeeding in 
the suit defendant No. 1 filed darkhast 


No. 271 of 1916 in the Court of the 
Subordinate Judge at Belgaum, on June 
29, 1916, and the property in suit was 
again attached by that Court. When the 
second defendant's father was aijudi- 
cated insolvent, the attachment on his 
interest of the property would have to be 
released, and his interest in the property 
would vest in the receiver. In the last 
decision on the point (Sat Narain v. 
Behari Lai) (l), it was held by the Privy 
Council that— 

“ Upon a Hindu being adjudicated an 
insolvent under the Presidency-towns 
Insolvency Act, 1909, the property of the 
joint Hindu family consisting of himself 
and his two sons does not thereby 
become vested in the official assignee, 
although under S. 52, sub-S. 2, of the Act, 
or in some other way, that property may 
be made available for the payment of his 
just debts." 

So that the interest of the second 
defendant would not vest in the receiver 
on the insolvency of his father, and the 
plaintiff in order to get the declaration 
lie asked for had to contend that the right 
of the father of a join; Hindu family to 
dispose of family property for legal 
necessity had become vested in him. 
Speaking for myself, I do not thick that 
when the manager of a joint Hindu 
family is adjudicated insolvent, the power 
which he had before his insolvency to 
disjiose of family estate for proper pur-, 
poses, must be considered as vesting in ( 
the receiver or Official Assignee. The: 
first defendant, therefore, is entitled to 
execute his decree against the solvent son 
irrespective of the rights which were 
vested in the receiver with regard to the 
interest of the second defendant’s father. 1 

The appeal is dismissed with costs. 

Coyajee, J. —I concur in holding, on 
the facts of this case, that the decree of 
the lower appellate Court is right. 

Appeal < ismissed. 


(1) 1925 P. C. 18=6 Lah 1=52 I. A. 22=47 
M. L. J. 857=(1925) M. W. N. 1=23 
A. L. J. 85=6 L. R. P. C. 1=21 M. L. W. 
375=27 Bom. L. R. 135=2) C. W. M. 
797 (P. C.) 



1925 


Vishvanath v. Tckabam 'Macleod. C. J.) Bombay 417 

The defendant sought the protection of 
Art. 134 of the Indian Limitation Act 
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Macleod, C. J. and Coyajee, J. 

Vishvviath Bhivi Rail— Appellant. 

v. 

Tuhmn Vithu and ethers Respon¬ 
dents. ... 

Second Appeal No. 273 of 19-4, Deemed 
on 19th February 1925, from the decision 
of the Assistant Judge, Poona, in Appeal 
No. 193 of 1922. 

Limitation Act, Arts. Hi, and 14s— Transferee 
from rr,crtg.ie:e teith cc-nstructie: nctiee ««*:••' rely 

en Art. 134. 

Ait, 134 dots net apply to a suit by a mort¬ 
gagor to recover possession of the -nortgagei pro¬ 
perty from an alienee of the mortgagee who bad 
even constructive ncthe of the mortgage. Such 
a suit is governed ov Art. 14- of the Act. 44 
614 FdL [P4I7CS] 

G. N. Thikor and K. F. Joshi —for Ap¬ 
pellant. 

IF. B. Pradhan —for Respondents. 

Macleod, C, J . —The plaintiff sued to 
redeem and recover possession of the 
plaint land from the defendant. The 
plaintiff claimed through one Chimabai, 
who mortgaged the suit property to one 
Ganu for Rs. 75 on June 2, 1S96, with 
possession. On May 5, 1902, Gann as¬ 
signed his mortgage rights to one 
Yamunabai kom Laxman for R$. 125. 
Yamonabai sold the property on July 7, 
1906, to one Shankar Laxman for Rs. 300. 
The document purported to be a sale 
deed, but contained this clause: “I have 
given in your castody for keeping them 
with you, the documents that I have re¬ 
garding the said house.” Those do la¬ 
ments included the assignment of ths 
mortgage rights given by Ganu to Yamuna¬ 
bai. Shankar, therefore, knew that the 
owner was only a mortgagee. On Sep¬ 
tember 21, 1907, Shankar sold the plaint 
property to the present defendant for 
Ra. 400. That document contained the 
following clause: The said property was 
in the vahivat of Yamonabai by right of 
!the assignment deed of May 6, 1902. She 
[sold it to me for Rs. 300 on July 7, 1906, 
»nd. passed to me a registered ' sale deed 
for it. Before that, Yamunabai was in 
vahioat of the said property. Sinoe we 
porohased it from her it was in our 
twAuw* and we have sold it to you.” At 
the end of the document it is stated as 
follows: I have given into your custody 
for keeping them the assignment deed of 
the said house, the possessory mortgage 
deed and the sale deed passed by Yamuna- 


The trial Court said:— 

"Where toe transferor is a mortgage* 
and the transferee has notice of that fact 
in such a case Ar:. 134 has no application 
at all and the suit- against the transferee 
would come within Art. 146 (see Tiira- 
miii-i v. Shile'isihib: 22 Bom. L. R. S02) 

‘ [When a transferee for value from a 
mortgagee seeks the protection of Art. 134 
he must be] a person who purchases thai 
which is de facto a mortgage upon the 
representation made to him and in thi 
beiief that it is [not a mortgage but] ar 
absolute [sale] title." 

Those are the words of Sir Charlei 
Sargent in Pandu v. Vithu (2). Tb< 
Judge continued:— 

“In other words he must have reason¬ 
able grounds for believing, and must 
believe, that his alienor had the power t* 
convey an absolute interest and not merely 
the interest of a mortgagee.” 

Accordingly the Judge passed a redemp 
tion decree in favour of the plaintiff. Ir 
appeal the Judge said:— 

I am unable to concur in the opinior 
of the Second Class Subordinate Judgt 
that Art. 134 does not apply where the 
transferee has notice that his transfer of 
title is that of a mortgagee and not of an 
owner.” 

He relied upon the decision in Pest, 
P.amji v. Balkrishna Lakshman (l); but 
that case was considered in Pandu v 
Vithu (2). In Kesha vv. Gafur khan (3) 
also referred to by the Judge, the pur¬ 
chaser only became aware five or sii 
months after his purchase that his traas 
feror was a mortgagee, and the judgment 
of the High Court must be considered 
with regard to that fact- As the Judge 
considered that the defendant had ac 
quired a complete title to the house in 
suit under Art. 134, and the plaintiff had 
no right to redeem, the plaintiff’s suit was 
dismissed with costs. 

We think on the facts of this case, anc 
especially on the finding of the appellate 
Judge, that the defendant had construc¬ 
tive notice of the previous transactions 
relating to the plaint house, that he 
cannot take advantage of the provisions 
of Art. 134 of the Indian Limitation ActJ 

(1) [1891] 15 Bom. 583. ~ “ 

(9) [1895] 19 Bon. UO. 

(3) 2“ 1 5 oat 234=46 903=24 Bom. L 
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We think the proper view to take of this 
case is, that, in spite of the sale deed, 
first Shankar and then defendant, were 
transferees of the mortgagee's rights. In 
that case the decision of this Court in 
Tairamiya v. Shibnlisaheb (4) will apply 
and the plaintiff will be entitled to redeem 
the property from the possession of the 
defendant. 

"We, therefore, allow the appeal and 
restore the decree of the trial Court. Sis 
months are allowed to the plaintiff for 
redemption, to run from the time the pro¬ 
ceedings reach the trial Court. 

The plaintiff will be entitled to his costs 
in this Court and in the Court below. 

Appeal allowed. 

(4) [10203 44 Bom. 614=57 I. C. 565=22 Bom- 
L. R. 802. 
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Macleod, C. J. and Coyajee, J. 

Abdul Aziz Shcikii —Plaintifl'—Applicant, 

v. 

Chandu Sown Khodke — Defendant— 
Opponent. 

C. E. A. No. 274 of 1924, Decided on 
the 13th February 192- r >, against an order 
of the Judge of the Court of Small Causes 
at Poona, is Suit No. 4,241 of 1923. 

ir (a) Ctvi’ P. C., S. 11— Application to file 
award registered as suit, abated for non-joinder of 
representatives—Second Suit to recover moneji due 
Is nol barred. 

Where a person makes an application to file 
an award, and it is registered as a suit, but tbo 
suit abated for plaintiff’s failure to join decea¬ 
sed defendant’s representatives, a second suit to 
recover the money due under the award is not 
barred res judicata. 45 Bom. 329 Appl. [P 418. C 2] 
(6) Civil P. C., 0. 7 J?. 10— Plaint returned 
for presentation to proper Court—Plaintiff appe¬ 
aling—Appeal dismissed—Plaintiff can then 

present It to proper Court. 

Where a plaint has been returned for presenta 
tion to the proper Court, aud the plaintiff 
appeals against the order, he is still at liberty 
to present the plaint to the proper Court subject 
to the bar of limitation. [P 41S, C 2] 

(c) Civil Pr C., 2nd Sch. Art. 20— Suit to enforce 
award is maintainable though no order for filing 
the award Is obtained. 

A suit oiu he filed to enforce an award with¬ 
out the plaintiff first obtaining an order that 
the award itself shall be filed. The validity of 
the award can be assailed in that suit. [P 419 Cl] 

J. 11. Gharpure—ior Applicant. 

P. V. Kane —for Opponent. 


Macleod, C. J. —In Rajmal Girdhar * 
vial v Maruti Shivram (1), it was held 
that when a party to an award sought to 
file it in Court under paragraph 20 of the 
second Schedule of the Civil Procedure 
Code, and the Court refused to file it, 
such refusal would not operate as a bar 
of res judicata if the party filed a regular 
suit thereafter to enforce the award. In 
this case the applicant sought to file an 
award passed in his favour dated Septem¬ 
ber 17, 1918. The application was regis¬ 
tered as a suit. But thereafter the de¬ 
fendant died and his legal representatives 
were not brought on the record within 
the prescribed period. An order for 
abatement was then passed. The appli¬ 
cant then brought a suit in the First 
class Subordinate Judge's Court to recover 
the money under the award, but the 
plaint was returned by the Joint Sub¬ 
ordinate Judge as being beyond his 
jurisdiction and was presented to the 
Small Cause Court. The plaintiff, how¬ 
ever, thought he would prefer an appeal 
to the District Judge against the decision 
of the Joint Judge returning the plaint. 
So he got hack his plaint, but’he lost the 
appeal, and again presented the plaint to 
the Small Cause Court. The Judge 
considered that the suit was barred under 
Order 22, rule 9, considering that the 
decision in Rajmal Girdharmal v. Maruti 
Shi cram (l) was not applicable, and that 
although an order rejecting aa application 
to tile an award would not bo considered 
as a decree yet an order of abatement in 
a similar proceeding would bar a regular 
suit being filed to enforce the award. We 
cannot see any difference between the two. 
An order that an application to file an 
award abates is in the same category as 
an order lefusing to file an award. So 
neither order can operate as res judicata. 
We further think that the Judgo was 
wrong in holding that the suit was not 
maintainable because the plaintiff ought 
to have adopted a different procedure 
after the District Court had confirmed 
the order of the Subordinate Judge. He 
would be entitled, in any event, after' his 
plaint was returned to him, to file it again 
in the same Court, subject to any bar 
there might he of limitation. The Judge 
also thought that the suit was miscon¬ 
ceived as the plaintifl - was trying to 
recover the amount awarded with out a 

(1) [1921] 45 Bom. 2A)=59 I. 0. 755=22 Bom- 
L. R. 1377. 
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decree on the award, and the question 
whether the award was validly passed or 
not could not he tried in such a suit. But 
a suit can be tiled to enforce an award 
without the plaintiff first obtaining an 
order that the award itself shall bo filed. 
In such a suit there does not appear any 
reason why the validity of the award 
could not he assailed. We make the rule 
absolute and direct that the suit should 
he heard on its merits by the Small Cause 
Court Judge. Costs to be costs in the 
cause. 

Rule made absolute. 
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Macleod, C. J. and Crump, J. 

Haitian Municipality —Defendant—Ap¬ 
pellant. 

v. 

Govind Karsan Ramji —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 258 of 1923, Decided 
on 16th December 1924, against the decisi¬ 
on of Joint Judge, Thana, in Appeal No. 
162 of 1921. 

(а) Provincial Small Causes Courts Act fl887)> 
Seh. II. Art. 85 (j) — Claim for refund of tar ille¬ 
gally . recovered u ith interest as damage—Suit is 
not cognisable by Small Cause Court. 

A claim to amount taxod and illegally re¬ 
covered by tho municipality is a suit triable by 
tlio Small Cause Court. But -if tho plaintiff 
asks also for interest on that sum that is 
claimable only as damages or compensation for 
the amount baviug boon illegally recovered from 
him, and the jurisdiction of the Small Causes 
Court becomes barred under Art, 35 (j).[I> 410 C 2] 

(б) Bombay Dt. Municipal Act ( III of 1901). S. 
G5 (l)— Levy of Sanitary cess under S. 59 (vfi) — 
No notice under S. 65 (1) Issued—Levy fs not 
illegal. 

The levy of general sanAary ccss by a Dt. 
Municipality under S. 59 (vii) of the Act is not 
illegal on the ground of want of notice under S. 
G5U). [P419C2] 

P . B. Shingne —for Appellant 

A. G, Desai —for Respondent. 

Macleod, C. J*— 1 This is a suit by the 
plaintiff for the recovery of Rs. 863-0-1 
levied from him by tho Municipality of 
Kalyan for general sanitary cess and shop- 

t0 the P r °P 0rfc y situated 
within the Kalyan Municipal area. The 

plaintiff's contention was that the re¬ 
covery was illegal inasmuoh as he was 
bhe notice required by S. 65 (l) 
of the DiBtnot Municipal Act, and because 


the Municipality did not observe _ the 
procedure prescribed by Ss. 59 to 65 of 
the Act in regard to the imposition of 
these taxes. 

A prelimin ary point has been taken 
th it no appeal lies, the suit being of a 
Small Causes Court nature. If the plaintiff 
had confined his claim to the amount 
taxed and illegally recovered from him, 
then it would have been a suit triable by 
the Small Causes Court and consequently 
there would be no second appeal. But 
the plaintiff asked for interest on that 
sum, and that could only have been 
awarded as damages or compensation for 
the amount having been illegally recover¬ 
ed from him. Consequently the jurisdic¬ 
tion of the Small Causes Court would he 
barred under Article 35 {j) of the Second 
schedule and a second appeal Ifts. 

We are not concerned in this appeal 
with the amount of the claim which 
relates to the shop-tax, as it is admitted 
that the levy of the increase in shop-tax 
was illegal for want of sanction of the 
Governor in Council, so we are 1 only con¬ 


cerned with the amount levied for the 
general sanitary cess. Both the lower 
Courts have held that that levy was illegal 
on the ground of want of notice under 
S. 65 (l) of the District Municipal Act. 
The only thing that can be said for the 
respondent’s argument is that it has found 
favour with the judges in the lower Courts. 
It is perfectly obvious that the plaintiff 
misread S. 65 (1) and has confused taxa¬ 
tion with assessment. The Municipality 
were not assessing plaintiff's property for 
the first time nor wore they increasing 
the assessment. Therefore no notice was 
required to bo given to the plaintiff 
under that section. They were levying 
the tax under S. 59 (vii) :—“ A general 
sanitary cess for the construction or main¬ 
tenance, or both construction and main¬ 
tenance, of public latrines, and for the 
removal and disposal of refuse". Proviso 
(c) says suoh a tax oan be levied as a rate 
on buildings. The Municipality oan impose 
separately any two or more of the taxes 

described in olauses (i), (vii), (viii), an d 
Ux; t or they may impose a consolidated 
tax assessed as a rate od buildings or 
lands. The fact remains that they were 
empowered to impose a general sanitary 
cess, they did so by resolving that a rate 
of three per cent, on the the letting values 
of buildings should be levied for that pur! 
pose. It is not suggested that the proper 
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measures were not taken in order to 
validate the imposition of the tax. 

1 cannot, therefore, agree with the 
lower Courts that the levy of this tax was 
illegal on the ground of want of notice 
under S. G5 (l) of the Act. Therefore the 
appeal must ho allowed. 

There will only be a decree for the 
amount of the 3hop taxes admittelly not 
properly exacted from the plaintiff. 

Each party to hear its own costs 
throughout. 

Crump. J.— 1 agree. 

Appeal allowed. 
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Macleod, C. J. and Coyajee, J. 

Deekappa Malappa Hubli —Appellant 

v. 

Chanbasappa Rachappa Neeli —Res¬ 
pondent. 

First Appeal No. 344 of 1923, Decided 
on the 13th February 1925, from the 
decision of the First Class Sub. J. Dhar- 
war, in Darkhast No. 123 of 1923. 

Civil P. C., S. 63 — Execution of decree — At¬ 
tachment of property by First Class Sulxirdlnate 
Judge—Subsequent attachment ami sale by Second 
Class Subordinate Judge—First Class Subordinate 
Judge is entitled to call for sale proceeds to his 
Court for rateable distribution. 

Where a property is attached and a decree 
passed against its owner by the Court of a higher 
grade, but the property is sold by a Court of 
lower grade in execution of a decree passed 
subsequently in that Court, the Court of higher 
grade is entitled, under S. 63 to ask that the 
sale proceeds as well as the execution proceed¬ 
ings be transferred to its Court, for rateable 
distribution a'nong the decree-holders who have 
qualified themselves under S. 73 of the Civil. P. 
Code. 46 Cal. 64 Foil. 18 Bom. 458 ex pi. 

[P 422, C. 1,2.] 

Nilkant Atmaram— for Appellant. 

A. G. Desai and S. B. Jathar — for 
Respondent. 

Macleod, C. J. - The appellant in 
this case obtained a decree on January 
23, 1923, in Suit No. 201 of 1921 in the 
Court of the First Class Subordinate 
Judge of Dharwar against one Chanba¬ 
sappa Rachappa, respondent No. 1. He 
had obtained an attachment before judg¬ 
ment on certain properties of the respond¬ 
ent on July 12, 1922. This attachment 
was confirmed by the decree. Other 
creditors of the respondent had .obtained 
decrees against him in the Court of the 


Second Class Subordinate Judge at Hubli. 
Tne present opponent No. 2 obtained a 
decree in the Hubli Court on June 23, 
1922, and attached certain of the res¬ 
pondents’ property on June 29, 1922. 
That property was sold in execution by 
the Hubli Court on March 16, 1923. Op¬ 
ponent N j. 3 obtained a decree in the 
Hubli Court on July 9, 1922, and in exe¬ 
cution of that decree certain other pro¬ 
perty of the respondent was sold on July 
14, 1923. All the properties sold in 
execution of these two decrees had been 
already attached before judgment in the 
Suit No. 201 of 1921. 

It will be seen, therefore, that in spite 
of the attachment having been levied on 
the respondents’ property by the First 
Class Subordinate Judge's Court, the pro¬ 
perties were sold in execution of decrees 
of the Second Class Subordinate Judge’s 
Court, and the sale proceeds were lying 
in that Court. The present appellant 
made an application to the First Class 
Subordinate Judge of Dharwar that the 
sale proceeds should be sent for from the 
Second Class Subordinate Judge's Court. 
The Judge first made an order thatthe sale 
proceeds should be sent to his Court, and 
the claimants were referred to S. 63, Civil 
Procedure Code, to have their claims set¬ 
tled. The same day he appears to have 
withdrawn that order ard told the ap¬ 
plicant that he should move the Distrcit 
Judge for the transfer of the sale pro¬ 
ceeds to the First Class Subordinate 
Judge's Court, referring to the decision in 
Patel Naranji Morarji v. Haridas Naval- 
ram (l). In that case some property had 
been drst attached.in execution of a de¬ 
cree of the Second Class Subordinate 
Judge of Surat and was thereafter attach¬ 
ed in execution of a decree of the First 
Class Subordinate Judge. The Second 
Class Subordinate Judge’s Court sold the 
property, and the holder of the decree 
passed by the First Class Subordinate 
Judge then applied to the Second Class 
Subordinate Judge to sot aside the sale 
on the ground that it was invalid under 
S. 285 of the Code of 1882, as having 
been made while the attachment levied 
by the First Class Subordinate Judge was 
pending, aDd on the Second Class Subor¬ 
dinate Judge’s refusal lo do so, he ap¬ 
plied to the High Court under its extra¬ 
ordinary jurisdiction. It was held that 
the sale was good, and that the applicant 

(1) [1804] 18 Bom. 453. 
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had no right to ask tho Second Class 
Subordinate Judge to set aside tho sale 
as made without jurisdiction, although 
possibly ho might have applied to the 
District Judge to transfer tho proceeds 
realized by the sale to the First Class 
Subordinate Judge’s Court. 

The section of the Code of 1908 cor¬ 
responding to S. 285 of tho Code of 1882 
is S. <’>3 (1). Sub-S. (2) of that section 
has been added probably in consequence 
of the decision which I have just refer-' 
red. It runs as follows :—‘ Nothing in 
this section shall be deemed to invalidate 
any proceeding taken by a Court execut¬ 
ing one of such decrees.” 

The appellant then applied lo the Dis¬ 
trict Court, but the Distnct Judge consi¬ 
dered there was nothing in the'Civil Pro¬ 
cedure Code to authorise a District Court 
to order the transfer of these sale proceeds, 
although he referred to tho decision in Nil- 
kanta tiai v.Gosto Behari Ch itterjec (2) He 
further considered that it seemed to him 
better that the proceedings which had 
been begun in the Court at Hubli should 
continue to an end, and that when that 
end had been reached, those parties, if 
any, who might be aggrieved by the out¬ 
come, should seek such remedy as they 
might be ablo to find in the Code of Civil 
Procedure. 


The appellant then filed this appeal 
under S, 47 of the Code against tho deci¬ 
sion of the Subordinate Judgo. Although 
it is not clear on the record what the 
Subordinate Judge decided, it may be 
taken that he refused to acoede to the 


appellant s application to send for the sale 
proceeds from tho Hubli Court, and advis¬ 
ed him to move tho District Judgo. The 
appellant has made respondents to the 
appeal not only the original judgment- 
debtor, but also the two decree holders 
under the decrees I have referred to in 
the Hubli Court. An objection has been 
taken by them that no appoal lies, and we 
oonsider that there was considerable justi¬ 
fication for that contention. But we can 
entertain the appeal as if it had originally 
taken the form of an application under 
our extraordinary jurisdiction, as we con¬ 
sider that the faots now established before 
us are very similar to the facts in the 
case already referred to, viz., Nilkanta 
Bat v. Gosto Behan Chatterjee (2). There 
the petitioner had obtain ed a money de- 

~12) [1917J 4G Cal. 64=44 I.O. 249=27 0.L.J, 


cree against his judgment-debtor in the 
Court of the Subordinate Judge. A writ 
of attachment was issued and served, 
whereupon a claimant appeared but his 
objection was overruled. The claimant 
next proceeded to sue for the cancellation 
of the order and obtained an injunction 
restraining tho petitioner from proceeding 
with the execution of his decree till the 
suit had been decided. Thereupon the 
Subordinate Judge stayed the sale and 
proceeded to dismiss the execution case. 
The latter was discontinued not by reason 
of default on the part of the decree- 
holder, hut at the instance of an unsuc¬ 
cessful claimant who instituted a suit to 
contest the validity of the order in the 
claim case. Meanwhile proceedings were 
taken by tho opposite party, another 
creditor of tho same judgment debtor; for 
realization of his duos. 'Bhe sale at his 
instance was fixed for April 20, 1917. 
On tho application of the petitioner the 
Subordinate Judge wrote a letter to the 
Munsif for tho stay of the sale. The 
Munsif received tho letter after the sale 
had taken place. Thereupon the petitioner 
applied to the Subordinate Judge to 
attach the sale proceeds deposited, in the 
Munsif’s Court and to distribute them 
ratoably. The Subordinate Judge 
having, on June 9, 1917. dismiss¬ 

ed this application, the petitioner moved 
the High Court and obtained a rule. It 
will be seen that the petitioner was not 
entitled to rateablo distribution under S. 
73 of the Code, whioh provides that where 
assets are held by a Court and more per¬ 
sons than one have, before the receipt of 
such assets, made application to tho Court 
for the execution of decrees for tho pay¬ 
ment of money' passed against the same 
judgment-debtor and have not obtaiued 
satisfaction thereof, the assots, after de¬ 
ducting the costs of realization, shall be 
rateably distributed among all such per¬ 
sons. The petitioner had not applied for 
execution of his decree to the Court whioh 
held the assets. Indeed, ho was not com¬ 
petent to make such an application, as the 
decree obtained by him in the Court of 
the Subordinate Judge could nob possibly 
be exeouted by the Munsif. Nor had he 
been able to obtain the benefit of the 
principle recognised in S. 63. If the peti¬ 
tioner had been able to apply in time to 
the Subordinate Judge under S. 63, the 
sale might have been held in his Court. 
The sale, however, had been aobually held 
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by the Munsif, and was a valid sale, under 
S. 63 (2), though the Court fouud that in 
the events which had happened neither 
S. 63 nor S. 73 applied. Then the Judges 
considered whether in the actual circum¬ 
stance of the case it was st : ll possible for 
the Code to give relief to the petitioner. 
The Court of the lower grade had actually 
held the sale in ignoiacce of the fact that 
proceedings in execution had already 
been taken in the Court of a higher grade, 
and that the property brought to sale was 
subject to a legally subsisting attachment 
effected in that Court. Their Lordships, 
after referring to Patti Naranji Morarji 
v. Haridas Navalram (l) and Bykmt 
Natli Shaha v. Rajendra Narain Rai (3), 
said (p. 69) :— 

"If we compare the observations in the 
two cases iuat mentioned, it becomes 
obvious that Sir Charles Sargent pointed 
out the cor/ect procedure to be followed 
in cases of this character, namely, the 
Subordinate Judge is not to direct 
the Munsif to transmit the proceeds 
to his Court, but should move the District 
Judge to have the proceeds so transfer¬ 
red.’ 

As a matter of fact Sir Charles Sargent 
said that the applicant, and not the First 
Class Subordinate Judge, might possibly 
have applied to the District Judge for a 
transfer of the sale proceeds. However 
that may be, the High Court made the 
following order :— 

"Rule obtained by the applicant is 
made absolute, and the orler of the Sub¬ 
ordinate Judge is set aside. It is directed 
that the sale proceeds should be transfer¬ 
red from the Court of the Munsif to the 


nate Judge was right, for I see no reason 
xvhy the application for transfer of the 
sale proceeds should lie made to the Dis¬ 
trict Judge. 

Treating this as an application under 
our extraordinary jurisdiction, we make 
an order that the sale proceeds along 
with the darkhast, pending in the Hubli 
Court for rateable distribution, should be 
transferred from the Hubli Court to the 
Court of the First Class Subordinate 
Judge of Dharwar, the sale proceeds to he 
rateably distributed by him amongst the 
decree-holders who have qualified them¬ 
selves under S. 73 of the Civil Procedure 
Code. The appellant to have his costs 
against the first respondent. 

Coyajee, J. —I agree. 

Appeal allowed as an 

Application. 
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Macleod, C. J. and Coyajee, J. 

Kondi Savla Rachal —Appellant. 

v. 

Banachand Cheniram .V'incan—Res¬ 
pondent. 

Second Appeal No. 34 of 1923, Decided 
on 24th February 1925, from the decision 
of the 1st Cl. Suh. J., A. P. at Satara, in 
Appeal No. 459 of 1921. 

Benamidar—Suit by or against benamtdar binds 
the real owner. 

The benamicUr has uo beneficial interest in 
the property or business that stand in his name ; 
lu- represents, in fact, the real owner, and so far 
as their relative legal position is concerned he is 
a mere trustee for him. 4(3 Cal. 56'3 Foil. 

Suit by or against benamdar oiuds the real 


Court of the Subordinate Judge to be 
reteably distri juted by him amongst the 
decree-holders who had qualified them¬ 
selves under S. 73 of the Civil Procedure 
Code including the present petitioner.” 

I can see no difference between the 
fuels of that case and the facts in this 
case. The property was sold by the Hubli 
Court, when it hud already beeu attached 
by an earlier order of the First Class Sub¬ 
ordinate Judge. The present appellant 
could not apply to the Hubli Cou-t for 
rateable distribution, and if the contention 
of the present opponents were to prevail, 
he would lose entirely the fruits of his 
attrehment. That cannot be a correct 
exposition of law which should prevail. I 
think the first order made by the Subordi- 

(3) [T&'-G] 12 Cal. 333T 


owner. 

M. V. Bhat—iov Appellant. 


U> 423 C 1,2] 


T. N. Valavalkar—tor Respondent. 


Macleod. C. J.— The plaintiff sued to 
recover possession of the plaint property 
with mesne profits, alleging that on May 
23, 1918, he purchased it at a Court auc¬ 
tion for Rs. 530 in darkhast No. 654 of 
1917 in execution of the decree obtained 
by him in suit No. 887 of 1913. 

That suit was filed on a mortgage given 
by one Krishna Appa, against his widow 
Vithabai and one Patlu Babaji. 

The plaintiff obtained a sale certificate 
dated August 15, 1918. The defendant 
claimed that he had obtained a decree in 
suit No. 649 of 1911 against Vithabai and 
in execution of the decree the property 
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waa sold at auction on February 1, 1913 
and was purchased by Patlu bin Bahaji 
benami for the defendant j that aince 
tjhen ho had been in possession : that the 
plaintiff collusiveiy obtained the decree 
against Patlu in 1913 ; and that he was 
not bound by it. The trial Court ^ held 
that the defendant had not proved that 
Patlu Babaji was his benamidar, that the 
plaintiff had proved his title to the pro¬ 
perty in 9uit and therefore passed a decree 
for possession in favour of the plaintiff. 

In appeal it was held that Patlu was 
defendant's benamidar. The next point 
argued was that the plaintiff, who knew 
this avoided bringing defendant on the 
record in the previous suit, and did so to 
evade the suit being defended, and that 
the proceedings should on that account be 
reopened, The Judge said “ I do not thipk 
any material is shown to make it neces¬ 
sary that the whole suit proceedings, 
which no doubt were « parte should be 
reopened." He then held that the decree 
in suit No. 887 of 1913 did not bind the 
defendant, so that the decree and the 
sale proceedings in darkhast No. 654 of 
1917 had not the effect of extinguishing 
defendant's equity of redemption. He 
passed, therefore, a redemption decree 
directing tire defendant to pay to the 
plaintiff within six months of the date of 
the deoree the amount due on the decree 
in suit 887 of 1913, with interest at six 
per cent. - 

The plaintiff has appealed, and the 
question now is whether the defendant is 
bound by the decree against Patlu in suit 
No. 887 of 1913. The appellant relies 
upon the decision of the Privy Council 
in Gut Narayan v. Sheotal Singh (l). 

Their Lordships said tit page 574 :— 

So long, therefore, as a benami tran¬ 
saction does not contravene the provisions 
of the law the Courts are bound to give it 
^ffeot. As already observed, the benami¬ 
dar has no beneficial interest in the pro¬ 
perty or business that stand 1 in his name ; 
be represents, in fact, the r^al owner, and 
so far as their relative legal position is 
'concerned he is a mere trustee for him. 

Their Lordships find it difficult to under¬ 
stand why, in such oiroumstances, an ac¬ 
tion-cannot be maintained in the name 
of the benamidar in respect of the pro¬ 
perty although the benefioial owner is do 
party to it. The bulk of judicial opinion 
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in India is in favour of the proposition 
that in a proceeding by or against the 
benamidar, the person beneficially entitled 
is fully affected by the rules M res judi¬ 
cata. With this view, their Lordships 
concur. It is open to the latter to apply 
to be joined in the action ; but- whether 
he is made a party or not, a proceeding 
by or against his representative in its 
ultimate result is fully binding ou him. 

Applying the decision in that case to 
the facts of this case, the defendant on 
whoso behalf Patlu purchased the pro¬ 
perty at a Court sale in execution of the 
decree in suit No. G51 of 1911 was bound 
by the decree passed in favour of the 
plaintiff in his suit brought against Patlu. 
He cam ot, therefore, resist the plaintiff 
who is demanding possession as the auc¬ 
tion-purchaser. Nor can he claim to be 
entitled to redeem the property sinoe the 
plaintiff's decree and the sale of the pro¬ 
perty in execution extinguished that 
right. We allow the appeal and restore 
the decree of the trial Court with costs 
throughout. 

Appeal allowed. 
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Macleod, C. J. and Cotajee, J. 
Chhotallal Mohaula 1 — Applicant. 


( 1) [1918) 46 Cal. 666=17 A.L.J. 66=36 M.L.J. 
68=49 I. 0. 1=9 L. W. 335. 


V. 

Ambalal Hargovan —Opponent. 

G. E. A. No. 140, oi 1923, Decided on 
•Uh March 1925, against an order of the 
D. J. Ahmedabad, in Appeal from Order 
No. 40 of 1922. 

if Civil P. C\. 0. 9, i?. 8 —Plaintiff arriving 
late In Court but on the same ilay —Suif V already 
dlsml<sed for default , should be restored A on pay* 
meat of costs If any. 

When a party arrives lato before the Judge, 
ajid finds that his suit or application has been 
dismissed before his arrival, he Is entitled to 
have his suit or application restored on payment 
of such costs as may have been incurred, by 
reason of his default, by the opponents. 

[P. 424,0.1) 

K . N. Koyajee —for Applicant. 

P. B. Shi ague —for Opponent. 

Macleod, C. J. The applicant before 
us was the plaintiff in a suit pending in 
the Court of the First Glass Subordinate 
Judge of Kaira. It was o tiled on for 
settlement of issues on June 15, 1922, 
At that time the applicant was not pre¬ 
sent in Court, and the suit was dismissed 
for default. He oame into the Court 
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ibout two hours later and told the Judge 
ihat his train was late on account of an 
accident, and also pointed out the 
difficulty of getting tongas. The applicant 
was asked by the Court why he did not 
wire from Mehmadabad. The applicant 
replied that he did Dot do so as he was 
to come. Ho adduced evidence that 
tongas were not available; that the train 
was late ; and that he bad gone into the 
Mehmadabad station to wire to the 
Court. An application was made there¬ 
after (Miscellaneous Application No. 9 of 
1922), to restore the suit to the board. 
The Judge considered the evidence of the 
applicant was untrustworthy, and that 
eveD if the traiD by which the applicant 
was travelling had reached Mehmadabad 
itation in time, he would not have been 
able to reach the Court before Court 
hours. The applicant should have started 
on the preceding day. He, therefore, 
rejected the application with costs. 

In appeal the District Judge said :— 

In the present case the summons bad 
oeen issued for the settlement of issues. 
Neither the plaintiff nor his pleader put 
in an appearance. The absence of the 
plaintiff attracted the consequences pro¬ 
vided in Order 9, rule 8. There was, 
therefore, nothing irregular in the dis¬ 
missal of the suit under that rule. Tbe 
ippeal is dismissed under Order 41, 
rule 11, o( the Civil Procedure Code.” 

The applicant has come to this Court 
m revision. It is true that there was 
nothing irregular in the dismissal of the 
suit, the mistake occurred in rejecting the 
jpjilication to restore the suit to the tile. 
We have more than once laid it down as 
a rule of practice to he observed in the 
subordinate Courts that wheD a party 
arrives late before the Judge, and finds 
that his suit or application has been dis¬ 
missed before his arrival, he is entitled to 
have his suit or application restored on 
payment of such costs as may have been 
incurred by reason of his default by the 
opponents. The proper order, therefore, 
for the Subordinate Judge to have made 
was to grant the application and make 
ihe applicant pay the costs. That is the 
order which we make now. As the ap¬ 
plicant wa3 in default, there will he no 
order as to costs in the lower Court and 
in this Court. 

Application allowed. 
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Macleod, C. J. and Coyajee, J. 

Kisan Tukaram Table and others — 
Appellants. 

v. 

Bapu Tukaram Ghadlinq and others 
—Respondents. 

Second Appeal No. 255 of 1924, De¬ 
cided on 27th February 1925, from the 
decision of the D J., Ahmednagar, in 
Appeal No. 22 of 1923. 

* Hindu Lau — Succession — Bombay School — 
Daughters lake absolute estate by inheritance at 
tenant s-in-comwion . 

In the Bombay Presidency, under tbe Hindu 
law daughters inheriting from their father take 
an absolute interest. If there is no division 
bttweeu them, they take as tenants-in-coramon 
and not as joint tenants- [P. 424, C. 2] 

Y. N. Nadkarni— for Appellants. 

G. P. Murdeshivar —for Respondents 
* Facts.—This was a suit for possession 
of a house which originally belonged to 
one Appaji. He died leaving a widow 
Tulsabai and two daughters Laxrni who 
was defendant No. 2 and Manjula. 
Manjula had a son by name Laxman 
to whom Tulsabai conveyed the whole 
house by way of gift. After this gift 
had been made Manjula died Laxman sold 
the house to plaintiff Bapu who borrowed 
from vendor Laxman after the sale deed 
on the security of the house and Bapu 
remained in possession on executing a 
rent note to Laxman. One Kissan who 
was defendant No. 1 in this suit sued 
as agent of Laxman on the rent note 
and recovered possession of the house 
from Bapu. 

Subsequently Bapu sued to recover 
possession. The appellate Court rever¬ 
sing the decree of trial Court held that 
the daughters got a moiety of the house 
on Tulsabai’s death and hence Laxman 
inherited Manjula’s moiety. This moiety 
passed by sale to Bapu. Kissau there¬ 
fore appealed to the High Court. 

Macleod, C. J.— We think this case 
is governed by the decision in Vithappa 
v. Savitri (l). Daughters under the Hindu 
law inheriting from their father take an 
absolute interest, and if there is no 
division, they take as tenants-in-common 
and not as joint tenants. There was, 
therefore, no question in this case of 
taking by survivorship. The appeal Is 
dismissed with costs. 

Appeal dismissed. 

”(1) U‘Jiy] ^ Bom 510=7 I. C. 445=12 Bomf 
L. K. 4s7 
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Cruatp and Coyajee, JJ. 

Tukaram Mahadu Tandel —Plaintiff— 
Appellant. 

v. 


Ramchandra Mahadu Tandel and others 
—Defendants —Respondents. 

First Appeal No. 323 of 1923, Decided 
on 17th March 1925, from the decision of 
the 1st Cl. Sub. J., Thana, in Suit No. 
479 of 1921. 

ir (a) Civil P. c., 0. 23, B. 1— In some cases 
Plaintiff cannot withdraw. 

As a general proposition a plaintiff can j* any 
time withdraw a suit but that a plaintiff cannot 
always and in ail circumstances withdraw is a 
proposition whic i is not without authority ; for 
instance, in a partition suit a defcudaut seeking 
a share is iu the positiou of a plaintiff and one 
plaiutiff cannot withdraw without the parmis- 
sion of another according toO. 23, R. 1 (4J. 

IP. 42tf f C. 1, 2] 

★ [b) Civil P. C\, 0. 23, R. 1 and R. tt— Com - 
promise effeccd—Subsequent withdrawal by 
plaintiff is not permissible . 

When iu a partition suit a defendant has by 
a compromise with the plaintiff acquired rights 
whioh otherwise could not havo existed, it is 
not open to the plaintiff who has consented to 
the compromise afterwards to annul its effeot 
by withdrawing the suit. - 20 Bom. 13 Foil. 

[P. 427, C. 1] 

★ (c) Hindu Law—Succession—Adopted son 
in Bombay talus one-fourth of the share of a 
tubsequently born natural son, even among Sudras. 
■ In Bombay Presidency the share of the 
adopted son is oue-fourth of the share of the 
subsequently born son, oven among Sudras. 17 
Bow. 100 Foil . and 44 Mad . 65G (P. C.) Ex pi. 

[P. 4z7, C. 2] 

G. N. Thakor and W. B. Pradlian —for 
Appellant. 


B k K. Dhurandhar with G. S. J 
Qaonkar —for Respondents. 

Crump, J.— The plaintiff filed this 
■s the adopted son of Mahadu * Dhari 
who was defendant No. 1 in the e 
D efendant No. 1 who died during 
pendency of the suit had three w 
Defendants No. 3, 4 and 5. Defend 
No. 2 is the son of the deceased de: 
aant No. 1 by defendant No. 5. De: 
danta Nos. 6. 7 and 8 are the daugh: 
ot defendant No. 1 by defendant No. 
i ,s auit was one for partition. Plaii 
claimed a share of one half. 

Defendant No. 4 alone filed a writ 
statement. The main defenoe raised ■ 
that the adoption of plaintiff was 
proved but it was also urged that pi, 
tiff a share on the basis of the adopt 
would be 1/21 and not H. Certain mi 



points were raised as to the details of the 
proposed partition. 

The suit so far is in no way unusual 
but certain points have arisen in conse¬ 
quence of the course followed in the 
lower Court. Further it is conceded that 
defendant No. 2 was born after the date 
of the alleged adoption, and this circums¬ 
tance has given rise to some argument as 
to the proper division of the property in 
such a case. 

The first point if in substance a ques¬ 
tion of procedure. On February f>, 1923, 
plaintiff and some of the defendants 
moved for an adjournment with a view to 
a compromise ; the case stood over till 
March 13, and on that date the following 
entry appears in the Roznama : 

" The case is adjourned as there is a 
likelihood of a compromise being made 
between the parties.” 

On March 14 there is the following 
note : 

.Compromise has not been effected 
until now and so the case is adjourned to 
16/3.” 


On March 16, plaintiff put in an appli¬ 
cation stating that he desired to with¬ 
draw the suit. Defendants’ pleader 
objected to the proposed withdrawal on 
the ground that there had been an adjust¬ 
ment of the suit. 

The trial Court held that the adjust¬ 
ment was proved ; that plaintiff could 
withdraw if he wished, but that his with¬ 
drawal would not deprive the Court of 
jurisdiction to enquire into and record 
the compromise, and to determine the 
other issues in the suit. 

M The question is one of faots : 

Was there any concluded agreement 
between the parties? That there is a 
document embodying certain terms is not 
disputed. It is Exhibit 48 in the suit. 
Nor is it disputed that it is signed by the 
parties. It is dated March 13. There 


* — j v tao (JU UUiQ 

document. Mr. Patel, the defendants' 
pleader, gave evidence. He stated that 
the parties consented to the terms con¬ 
tained in this dooument on Maroh 13, 
and that it was signed by them in token 
of their consent. There is nothing what¬ 
ever on the other side, except the argu¬ 
ment which is sought to be based on the 
entry in the Roznama of Maroh 14, whioh 

mnm\h Ut a 5r 6, Thafc 6nfery mean9 no 

more than the parties then before the 
Court were not at that time at one as to 
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the compromise. It does not mean that 
there was no compromise on March 13. 
Upon this question of fact the decision of 
the trial Court is correct. 

The facts therefore stand thus. On 
Marjh 13, plaintiff agreed to the terms 
contained in Exhibit 48. He then 
changed his mind, and endeavoured to 
withdraw the suit on March 16. It is 
argued that a plaintiff can at any time 
withdraw a suit and Order 23, .rule 1, 
clause (l), is relied upon. As a general 
proposition that is so, hut is it so in the 
special circumstances of this case ? It 
would clearly ho most inequitable that a 
party should be allowed to defeat a com¬ 
promise by such a devise as this, and 
apart from the compromise I should ho 
proparod to hold that in the special cir¬ 
cumstances of this case defendants’ 
claim cannot in this manner he frus¬ 
trated. 

The terms of Order 23, rule 3, are im¬ 
perative. The Court if satisfied that the 
suit has been compromised is bound to 
pass a decree ic accordance with the 
terms of the compromise. The special 
procedure there laid down is not affected 
by the general provisions of Order 23, 
rule 1. But it is argued here that the 
terms embodied in Exhibit 18 are not such 
as to adjust the suit wholly or in part. 
Therefore no decree could bo passed on 
those terms. That is the test laid down 
in Muhammad Zahar v. Cheda Lul (l) as 
to S. 375 of the Code ol 1832, and on the 
words of rule 3, which to this extent is 
identical with S. 375, I agree with defer¬ 
ence that the test is correctly stated. 
But if it is applied here is it correct to 
say that no decree could have been mado 
in terms of Exhibit 18 ? There could at 
least have been a decree that plaintiff 
wa3 the validly adopted son of defendant 
No. 1. But after the compromise was 
recorded by the Court plaintiff again with¬ 
drew from the suit (see Exhibit 50). His 
first intimation (Exhibit 42) was apparent¬ 
ly no more than a threat for ho continued 
to tike part in the proceedings fup to 
April 13, on which date the compromise 
was recorded by the Court. The Court 
clearly could not have passed a complete 
decree on that date aod it would be diffi¬ 
cult to hold that anything in Order 23, 
rule 3, could deprive plaintiff of his right 
to withdraw after all the proceedings re 
quired by that rule were at an end. 

(1) [1892] 14 All. 141=(1892) A. W.N. 3. 


But there are other and wider consi¬ 
derations which lead me to hold that 
plaintiff could not have withdrawn so as 
to defeat tbs defendants’ claim. It is 
relevant to point out that in a partition 
suit a defendant seeking a share is in.the 
position of a plaintiff and one plaintiff 
cannot withdraw without the permission 
of another (Order 23, rule 1 (4)). Were 
procedure by counter-claim in fone 
outside Bombay the position would 
he clear enoifgh. There would he a 
counter claim by defendant No. 4 for her 
share, and the defendant in a counter¬ 
claim is a plaintiff, and a counter-claim 
cannot be defeated by the withdrawal 
of the plaintiff in the suit. That is the 
true position though it is obscured by 
technical differences in procedure. And 
it would have been open to the Court to 
make defendant No. 4 a plaintiff in which 
case plaintiff's withdrawal would have 
been without significance. Upon this 
point reference may be made to Edulji 
Munchcrji Wacha v. Vullebhoy Khan- 
blion (2). That was a suit by the plaintiff 
against twelve persons who were his 
partners. Plaintiff settled with most of 
these persons, and desired to withdrav. 
Two of the defendants objected, and the 
Court mado them plaintiffs and proceeded 
with the suit. Were it necessary it would 
be within our powers to make defendant 
No. 4 a plaintiff now. But that a plain¬ 
tiff cannot always and in all circums¬ 
tances withiraw is a proposition which 
is not w thout authority. In Satya- 
bhamabai v. Ganesh Balkrishna (3) the 
facts were shortly as follows, Plaintiff 
sued for partition; defendants Nos. 7, 8 
and 9 woro widows of deceased co-parce¬ 
ners. It was agreed between plaintiff and 
these defendants that they should receive 
the shares to which their deceased hus¬ 
bands weie entitled. Plaintiff then ap¬ 
plied for leave to withdraw with liberty 
to bring a fresh suit. . This was refused 
and a decree was made in accordance with 
the agreement. In first appeal plaintiff 
agaiu applied for leave to withdraw and 
again leave was refused. Plaintiff there¬ 
upon withdrew unconditionally; the Court 
hold that the result was that the decree 
of the trial Court must be set aside. In 
dealing with this point in second appeal, 
Jenkins, C. J. said:— 

(2) [1888] 7 Bom. 1G7. 

(3) [1904] 29 Bom. 13=6 Bo ». L. R. 533. 
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“It appears to us clear that when in a 
partition suit a defendant has by conce3 
sion of the plaintiff acquired rights which 
otherwise could not have existed, it is 
not open to the plaintiff who has made that 
concession, afterw irds to annul its effect 
by withdrawing the suit in the Appellate 
Court.” 

In this case defendants Nos 3, 4 and 5 
have no independent right to claim a 
share. Under Hindu law a wife can 
claim a share only on a partition between 
her husband and her son. These defen¬ 
dants have by this suit acquired that 
right and the terms of the compromise 
(Exhibit 48, para 6) plainly concede it. 
Therefore though the circumstances are 
not identical, this case falls within the 
principle enunciated by Jenkins, C. J.. 
in Satyabhamnbai v. Ganesli Bal- 
krishna (3). 

Upon these grounds I am of opinion 
that the technical objection raised by 
plaintiff should not be allowed to prevail, 
and the further points arising in the 
appeal must be considered. 

The points which thus arise for decision 


are:— 

(а) What share should plaintiff get ir 
a partition? 

(б) What share should defendant! 
Nos. 3, 4 And 5 get ? 

(c) How is the share of the deceasec 
defendant 1 to he distributed. 

Upon the first point it is argued that 
the parties are Sudras, and that in the 
case of Sudras the adopted son and the 
after-born son take equal shares. Reliance 
is placed upon the decision of the Privj 
Council in Perrazu v. Subbarayadu (4) 
No doubt this case is an authority foi 
holding that in Madras and in Benga 
among Sudras the rule is that for whicl 
the appellant's counsel oontends. Bu 
the question of fact here has not beet 
determined. The parties are “ Agris" bj 
oaste and it cannot be assumed that Agri: 
are Sudras. The point was never takei 
In the lower Court. The parties were con 

tent to jeave the determination of thei 

th ® :band9 of the Court, withou 

X r a n U P° D fchis P° int - W e ooulc 
no doubt raise an issue and remand it tc 

the lower Court for determination but i x 

the new of the law wMoh ^ amm ” £ 

Ul [1921] 44 Mad. 656=48 I. A. 280=19 A r 

J. 621=23 Bom. L. R. 020=41M K J* £ 
84 0. L, J. 66=14 *L. W 270—/lOQii \r 
W*- «°=«1 to. 69fcM afewai”: 


itself to me it is unnecessary to do so. 
Assuming that the parties here are sudras 
ought we to apply to this Presidency- the 
rule which their lordships oi the Privy 
Council have laid down as prevailing in 
the Madras and Bengal Presidencies ? No 
doubt Hindu law as interpreted in this 
Presidency recognizes that in certain 
cases the rule varies according as the 
parties belong to the twice horn classes 
or to the Sudra. class. But upon the point 
before us m such distinction 1 as ever yet 
been suggested, much less recognized. 
The leaditg case on this side of India is 
Giriapi v. Ningapa (5). In that case the 
parties were apparently Lingayats who are 
classed as Sudras by the decisions of this 
Court. It was held there that the share 
of the adopted son is ODe-fourth of the 
share of tho after born son. That has 
always been the rule. Indeed it is stated 
in Steel’s work on Hindu Law and Custom 
as far back as 1888 that there is no excep¬ 
tion to the rule in the case of Sudras 
(p. 47). Now tho ratio deidendi in the 
case of Perrazu v. Subbarayadu (4) was 
stated as follows at pp. 299-300 of tho 
report:— 

' The inference which their Lordships 
draw from tho materials before them is 
that the rule of the Dattaka Chandrika 
that on a partition of the joint family 
property of a Sudra family an adopted son 
is entitled to share equally with the legiti¬ 
mate son born to the adoptive father 
subsequently to the adoption had been 
accepted and acted upon for at least more 
than a century in the Presidency of 
Madras, as the law applicable in such 

cases to Sudras. It also appears to 

their Lordships that that rule of tho 
Dattaka Chaudrika, although not support* 
ed by any ancient text of the Smiitis or 
by the Mitakshara is not inconsistent so 
far as Sudras are concerned with the 
Sinritis or the Mitakshara.” 

In this Presidency where the rule of 
the Dattaka Chandrika upon the question 
at issue has never been followed, for no 
case, and no kind of judicial or other 
pronouncement is forthcoming, (and as I 
have said the leading case is against it) 
ought we to accept tho rule upon the 
authority of the Dattaka Chandrika alone? 
In my opinion we should err if we did so. 
The authority of the Dattaka Chandrika 
has never been placed so high in Western 
Ipdia as in Bengal and M adras [Sri 
(6) 11893] 17 Bom. 10D. --- 
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Balusu Gurulingnswami v. Sri Balusu 
Rama la hshma m m a (6) and Wavian 
Raghupati Bora v. Krishna)i Kashira) 
Bova ,7)]. The case is one where the 
principle of stare decisis should be main¬ 
tained. 

The remaining points present no diffi¬ 
culty. Three wives take equal shares 
with the father and the son, the adopted 
son gets a share equivilent to one-fourth 
of the son’s share. The arithmetical 
result is that plaintiff gets i/21 and each 
of the other shares is i/21. The inheritance 
as regards the share of the deceased must 
be ir. the same proportion. No other 
result is logically possible. 

I would, therefore, confirm the decree 
and dismiss the appeal with costs. The 
cross-objections were not pres red and 
must also be dismissed with costs. 

Coyajee, J.— I am of the same 
opinion. 

The facts of this case are sufficiently 
set out in the judgment* of my learned 
colleague. The plaintiff claiming to be the 
adopted son of Mahadu (defendant No. 1) 
has brought this suit to obtain by par¬ 
tition his share in the joint family proper¬ 
ties. The effect of such partition would 
be to break up the joint family estate out 
of which Mahadu’s wives (defendants 
Nos.i-S. 4 find f)) had a right to be maintain¬ 
ed. And therefore one result of this 
action is that each of them becomes 
entitled to claim a share equal to that of 
a son, and to enjoy that share separately. 
On that footing, the fourth defendant 
Mahadibai contended that plaintiff 
was entitled only to a 1 '21th part of 
the family estate. At the date of the 
institution of the suit the bulk of the 
estate was, it would seem, in Mahadu’s 
possession. While the suit was in progress 
Mahadu died. Plaintiff who was the sole 
surviving adult male member of the 
family, took possession of the immovable 
properties ; and on March 16, 1923, he 
applied to the Court in these terms :— 

Almost all the ornaments on the person 
of my wife as well as ornaments on the 
person of the defendant's wife and cash in 
this suit have been secured possession of 
by the defendant...but immovable pro¬ 
perty, i. e., lands and booses have come 
into the plaintiff’s possession on the death 

iG) [1899] 22 Mad. 398=21 All. 4«0=26 I. A. 
113=3 C.W.N. 127=9 M. L. T. 67=1 
Bern. L. R. 226=7 Bar. 330 (P. C.) 

(7) [1890. 14 Bom. 249 (F. B.) 


of the plaintiff’s adoptive father. Under 
such circumstances the plaintiff does not. 
think it desirable to proceed with the 
partition suit. Therefore the plaintiff 
makes this application to withdraw this 
suit” (Exhibit 42). The defendants pro¬ 
tested that the suit had already been 
adjusted by a lawful agreement and that 
therefore it was no longer open to the 
plaintiff to withdraw it. On thse conten¬ 
tions the trial Judgo framed appropriate 
issues, and on the evidence adduced before 
him held that the suit had been adjusted 
on March 13. Ho accordingly directed 
that the agreement should he recorded 
and given effect to. In my opinion his 
conclusions and also his procedure were 
correct. Here was a suit for partition ; 
the defendants disputed the plaintiff's 
adoption and they further contended that 
certain properties which were in the 
plaintiff’s possession belonged to their 
family : on March 13th (he part es settled 
their differences by making mutual con¬ 
cessions ; the settlement was evidenced 
by a writing(Exhibit 48) signed by the 
parties in token of their consent ; the 
document contained certain terms relating 
to the subject-matter of the suit ; and the 
terms were such as could be embodied in 
a declaratory decree—although not in 
such a decree as might completely dispose 
of the suit. The Court had therefore 
jurisdiction to give effect to the agreement 
(Order. 23, rule 3). A plaintiff denying 
such agreement or seeking to recede from 
it cannot deprive the Court of such 
power by claiming to withdraw the 
suit. 

By this agreement, Exhibit 48, which 
was in the form of an application to the 
Court, the parties settled all their disputes 
and agreed that the determination of 
their respective shares in accordance with 
law should be made by the Court and 
then a decree should be obtained in terms 
of that document. On behalf of the 
appellant (plaintiff) it was contended be¬ 
fore us that as the agreement itself did 
not specify the extent of the shares bub 
left its determination in accordance with 
law to the Court, there was no adjust¬ 
ment of the suit within the provisions of 
Ordor 23, rule 3, and that therefore 
it was competent to him to withdraw the 
suit. I am unable to accept this contention. 
In the first place, this was a suit of a 
special nature. It is the right of every 
defendant in a partition suit to ask to 


1925 


P. B. Ponde v. Emperor (Crump, .J.) 


have his own share divided otf and given 
to him...A defendant claiming a share on 
partition is, qua that claim, in the posi¬ 
tion of a plaintiff and...is clearly entitled 
to have his own share ascertained and 
partitioned.” ( Shivmurteppa v. Virappa 
(8). That being so, the plaintiff cannot 
withdraw a suit of that character as a 
matter of course. If he desires to with¬ 
draw, the defendant claming a share may 
be made a plaintiff and he might apply to 
have the plaint amended so as to make 
the former plaintiff a defendant ( Edulji 
Munckerji Wacha v. Vulleblioy Khanbhoy 
00. Moreover, this -particular case falls 
within the principle enunciated by Jenkins, 
C. J. in Satayabhamabai v. Gnnishe 
Balakrishna (3) and referred to in the 
judgment of my learned colleague. In my 
opinion, the right of plaintiff to withdraw 
bis suit, as affirmed in Order 23, rule 
1, sub rule (1) is not absolute in all cases 
and may be controlled by rights existing 
in other parties to the suit. 

As regards the extent of the shares to 
whioh the different parties to this suit are 
entitled, the decision of the lower Court 
is right. It is contended before us that 
tha parties are Sudra? and that therefore 
the plaintiff is entitled to a share equal to 
that of the second defendant. This 
argument is based on the assumption that 
the parties are Sudras. No such conten¬ 
tion was raised before the trial Court, and 
sne materials necessary for a detremination 
of the question are therefore wanting. 
The p ar(ae g ar0 admittedly “ Agris” ; and 

l a L reaSOn to belive that "Agris” 
claim to be Kshatriya*. But however 

PrA R ,A may . bo ’ fche accepted rule in this 

gove nS° y K 1S VK at ^ 0th iD fche di9tric t* 
special^ b » i He *? ltakshara *od those 
i if .V nder fche a “thcrity of the 

“h=„ "f* rieh , t th6 «loptod son 

to.fi(th”V.l“ n , a f er . bor ” *>□, extends 

Md by Tekn, { 3 ° 3t “ te - «so 

sSHSilSS 

v. Subbarayadu I n, ' . 

there was whether in «,a * question 
the Madras p rflQ ;Ln th ° Sudra °aste in 

shares equally with an* t? 0pted 80n 
—r B r~ j ^oraships obse rve (p. 288). 

T) [1899] 24 Bom. 126=1 Bo^TlTr 
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is an important one, and is by no means 
an easy one for this Board to decide.-The 
question depends on a text of the Datiaka 
Chandrika and on the authority to be 
allowed in the Presidency of Madras to 
that t?xt.” Their Lordships examine I the 
reported cases in that Presidency on the 
subject and concluded thus (p. 299) : “The 
inference whioh their Lordship draw from 
the materials before them is that the rule 
of the Dittaka Chandrika ;hat on a 
partition of the joint family property of a 
Sudra family an adopted son is entitled 
to share equily with the legitimate son 
born to the adoptive father subsequent¬ 
ly to the adoption had been accepted and 
acted upon for at least more than a 
century in the Presidency of Madras, as 
the law applicable in such cases to Sudras.” 
We have no reason to believe that the rule 
propounded in paras. 29 and 32 of section 
V of the Dattaka Chandrika ha 9 been so 
accepted and acted upon in this presidency 
and there is therefore no justification for 
holding that the decision in Giriapa’s 
case (o) is not applicable to the parties 
to this suit, even if they were Sudras 

hor these reasons I agree in confirming 
the decree of the lower Court. 

Appeal Dismissed. 


620 . 
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Emperor Opposite Party. 

Mis. Appeal Case No. 22 of 1925 D 
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writing on certain documents is the writ¬ 
ing'of accused No. 2. The question has 
been raised as to the relevancy of this 
opinion. The point has to he decided in 
the light of S. 47 of the Indian Evidence 
Act. Under that section when the Court 
has to form an opinion as to the person 
by whc m any document is written or 
signed the opinion of any person acquaint¬ 
ed with the handwriting of the person 
by whom it is supposed to he written or 
sighed is a relevant fact. It is necessary, 
therefore, to decide wl ether the witness 
is a person acquianted with the handwrit¬ 
ing of accused No. 2. 

The evidence of the witness is to the 
effect that he is a clerk employed in the 
English branch of the Household Depart¬ 
ment at Indore, and that all English 
papers in that ollice come in to his charge 
for the purpose of being examined and 
filed. His duties are described by his 
designation, viz, “English Record Keeper, 
Household Department." It further 
appears that accused No. 2 is a "Mankari" 
or Court dignitary, and as such has offi¬ 
cial relations with the Household Depart¬ 
ment. The witness says that seven or 
‘ eight documents purporting to bo written 
by reused No. 2 have come into his 
charge to he examined and filed in the 
ordinary course of official business. 

The exaplanation to S. 47 defines 
those ]>ersons who are said to bo acquian¬ 
ted with the handwriting of another. 
There are three categories and it is obvi¬ 
ous that on the facts the witness does 
not fall under eithor of the first two of 
these. The third category is described 
as follows : “ When in the ordinary 

course of business documents purporting 
to he written by that person have been 
habitually submitted to him." 

It is clear that the witness is a person 
to whom in the ordinary course of busi¬ 
ness documents purporting to ho written 
, by accused No. 2 have been submitted. 
Xo that extent he is in the position of the 
clerk "C" who figures in the illustration 
to the section, for C plainly docs not 
fall under either of the first two catego¬ 
ries. The question, therefore, turns on 
the meaning of the word habitually 
and the objection raised is based on that 
word alone. The argument in brief is 
that ‘‘habitually’’ connotes " frequency” 
and that in this case tho instances are too 
few in number to fulfil the requirements 
of that word. 


In my opinion the word "habitually” 
means "usually,” “generally" or "accord¬ 
ing to custom." It does not refer to the 
frequency of the occasions but ralher to 
the invariability of the practice. It would 
for instance, be perfectly permissible to 
say "A habitually receives a letter from 
X once every year.” If my view is cor¬ 
rect the objection is not sustainable. 

I hold, therefore, that the opinion of 
Chaskar is relevant to prove the writing 
rs to which he speaks. With tho cogency 
of this evidence I am not concerned, for 
that is a question for the jury. I, there¬ 
fore overrule the objection and allow 
these documents to be read. 

Objection overruled. 
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Macleod, C. -T. and Coyajee, .T. 

Trimbak Narayan^Pujari — Appellant. 

v. 

Damu Blum Sali —Respondent. 

Second Appeal No. 165 of 1924, Decid¬ 
ed on 17th February 1925, from the deci¬ 
sion of the First Class Sub. Judge, A. P., 
at Nasik, in Appeal No. 185 of 1921. 

Bombay Land Revenue Code (Ad 5 of 1819) 
F.iparte jrant of Sanadat CUy surrey confers 
no title. 

There is nothing iu the Bsinhav Land Rev¬ 
enue Code justifying tho conclusion that a 
pjrsou who gets a sauad »t tho City Survey on 
his e.r parte application, is entitled to turn out 
tho person in possession of the la ad, uuless such 
person proves a better title. [L. 430, C. -.J 

D. R. Patu-ardhan —for Appellant. 

R. G. Pradhan —for Respondent. 

Macleod, C. J.-The plaintiff failed 
to prove his title. It has been argued that 
because ho got his name entered in the 
City Survey as the owner of the land in 
dispute and obtained a sauad, the Court 
is bound to consider, him as the pre¬ 
sumptive owner of the land, and that the 
defendant was bound to show some 
better title in order to defeat the plain¬ 
tiff’s claim. But there is nothing in the 
Bombay Land Revenue Code which justi¬ 
fies us in saying that a person who gets 
a sauad at the City Survey on the ex- 
parte application, is entitled to turn out 
the person in possession of the land, un¬ 
less he shows that he has a better title. 
The appeal is dismissed with costs. 

Appeal dismissed. 
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Macleod, C. J. and Conjee, J. 
Nilknnt Yasudeo Samant and others — 
Appellants. 


v. 


Bahcant Pandurang Samant —Respon¬ 
dent. 

Appeal No. 3 of 1924, Decided on fith 
February 1925, from an order of D. J., 
Ratnagiri, in Miscellaneous Appeal No. 
13 of 1922. 

Civil. P. C. Ordvr 7, Rule 10 — Order under — 
No Second appeal lies. 

Only one appeal lies from an order passed 
• under Order 7 Rule 10, ordering return of 
plaint for presentation to the proper Court 
under Order 43. Rule 1(a) [P. 431, C. 1] 

R. S. Parulekar and T. N. \Yalavnl- 
kai —for Appellants. 

A. G. Desai —for Respondent. 

Macleod, C. J. The plaintiff filed 
this suit in the Court of the joint 
Subordinate Judge at Malvan who held 
that the Court had no jurisdiction and 
directed the plaint to be returned for 
presentation to the proper Court. The 
plaintiff appealed to the District Judge, 
who held that the Malvan Court had 
jurisdiction in the case, and accordingly 
sent it down for trial according to law. 
'Dho defendants filed a second appeal to 
this Court, and the preliminary objec¬ 
tion has been taken by the respondent's 
pleader that no second appeal lies. The 
order made by the Subordinate Judge 
was under ' Order 7, Rule \0. Under 
Order 43, rule 1 (,i), an appeal lies 

under the provisions of S. 104 from an 
order under Order 7, rule 10. Seo- 
J* on W* 9 ft ys: “An appeal shall lie from 
the following orders, and save as other¬ 
wise expressly provided in the body of 
this Code or by any law for the time 
being m force from no other orders...0) 
any order made under rules from 
which' an appeal is expressly allowed 
- ^ob-section (2) says “No ap. 

an^ial ha j 16 fr r any order Passed in 
appeal under this section.” It is clear 

by r thTV^ at ‘ S aQ order passed 
thV^ D r Cfc .u Judg0 in a l>Peal from 

•i-tsfss: lhe sroMd that 

Appeal dismissed. 
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(2) Macleod, C. J. and Crump, J. 

Duma Toma Rinnav and others— Ap- 
pellants. 

v. 

Nathu Farsha Kurel and others —Res¬ 
pondents. 

Second Appeal No. 233 of 1923, De¬ 
cided on 13th November 1924, from the 
decision of the Assistant Judge of Thana, 
in Appeal No. 205 of 1921. 

★ Specific Performance—Offer to sell—Offer 
n / acceded I y offeree—Offeree dying—Legal rc - 
pre-sentatives cannot sue for specific performance . 

If an offer to sell property to a person is not 
accepted by the latter in bis life-time, bis legal 
representative canuot claim to have a right to 
accept she offer. [p. 432 , C. 1 ] 

If. \V . Desai —for Appellants. 

G. S. Kao —for Respondents. 

Macleod, C. J.— In this suit the 
plaintiffs sued for specific performance 
of the contract for sale of the suit land 
by the 1st deftndant’s brother Juzia 
which the plantiffs said was entered 
into on 5th December 1910, by Juzia 
Rum ay on the one hand and on the other 
by Farsha Degu Kurel, father of plaintiffs 
Nos. 1 and 2, and Siinav Ina, husband 
of plaintiff No. 3 ind brother of plaintiff 
No. 4, both dead at the time of the suit. 
The terms of tho document on whioh 
the plaintiffs relied aro set out at page 2 
of the print. Tho effeot of that docu¬ 
ment was that Farsha and Sirnav could 
within a period of ten years from the 
date of the document tender Rs. 1,500 
and demand a conveyance from Juzia 
There are two ways in which the docu¬ 
ment can bo read ; (1) as an offer by 
Jozia which was to remain open for ten 
years acceptable by Farsha and Sirnav 
at their option ; or (2) as an agreement 
by Juzia that he would hold the pro¬ 
perty for ten years at the disposal of 
Farsha and Sirnav and to sell to no one 
else. The latter would be a contraot and 
the first would be an offer. If the docu¬ 
ment amounts to a contract then there 
was no consideration proceeding from 
Farsha and Sirnav for the agreement by 

during"! thQ prope * fcy fco no one else 

taTi V earS - , Theref ore the con¬ 
tract would be unenforceable as being 

without consideration. But if the doou- 
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ment amounts to a mere offer to Farsha 
and Simav that a conveyance would be 
given on their tendering Rs. 1,500 within 
ten vears, it would remain an offer and 
■would not become a contract until the 
offer va, accepted. Then the question 
would arise whether the offer made to 
Farsha and Simav could be accepted by 
their legal representatives. No authority 
has been shown to us for such a proposi¬ 
tion and it seems to me uncontestable 
that'if A makes an offer to B and nothing 
further is done before B dies, B s repre¬ 
sentatives could not claim to have a right 
to accept the offer made by A to B. Un 
Ithis ground it seems to me that the 
respresentatives of Farsha and bimav, 
who are the present plaintiffs, are either 
suing on a contract without considera¬ 
tion or are claiming a right to sue or 
a declaration that they are entitled to 
accept an offer made to their ancestors, 
which is not a right recognised in law 
It seems to me, therefore, that the suit 
should have been dismissed, and accord¬ 
ingly we make that order with costs 

throughout. 

Crump J. —'I concur. 
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MACLEOD, C. J. AND COYAJEE, J. 
Laxman Waman Gadre - Appellant. 


v, 


Saraswati Ganesh Gadre and others 
Respondents. 

First Appeal No. 171 of 1923, Decided 
on 10th March 1925. from the decision of 
the 1st Class Sub-T., Nasik, in Applica¬ 
tion No. 62 of 1922, in Original Suit No. 

448 of 1920. 

( fl ) Ctril P. C., S. 35— Xo a P ,val hcs. 

No appeal lies against »n order passed by a 
Judge directing how costs arc to be taxed. ^ ^ ^ 

. Clv a p. C., .9.- 35 —Several defendants— 
JfLiLd against all—Each defendant is enti¬ 
tled to costs on the basis of suit valuation. 

Where plaintiff's suit is dismissed each defea- 

'\ .* entitled to costs taxed on the basis of the 
d , -Valuation and not on the ba?is of what each 
defendant’s interest might bo in the suitjUelf.^ 


aswati (Macleod, C. J.) 1925^ 

Macleod, C. J.— In this case the 
plaintiff’s suit was dismissed and he was 
ordered to pay the defendants costs. 
When the decree was drawn up the plain¬ 
tiff contended that the costs payable by 
the plaintiff were not in accordance with 
the judgment. Defendants Nos. 1 and 2 
were allowed their costs oo the valuation 
of the plaintiff’s suit. Defendant No. 3 
was also allowed his costs on the same 
value. The plaintiff then applied to the 
Judge to alter the method of taxation a.9 
appearing in the decree. The Judge decli- 
ned to alter the taxation. The plaintiff 
has appealed, it would appear, not against 
the decree, which embodied the directions 
given in the judgment, but against the 
taxation of th< costs. We doubt very 
much whether an appeal lies mder any 
of the provisions of the Code against an 
order of the Judge directing how costs are 
to be taxed. However that may be, it is 
quite clear that the defendants were 
entitled to their costs taxed on the basis 
of the valuation of the plaintiff s suit. 
However many of the defendants may be 
claiming in separate interests, they are 
entitled to appear and defend the suit, and 
eacli defendant's pleader would be entitled 
under . the Bombay Pleaders' Act to 
charge a fee based on the suit valuation 
for the purpose of pleader's fees. So that 
as the defendants were successful and 
their costs were ordered to be paid by the 
losing party eaoh defendant was entitled 
to costs taxed on the basis of the suit ( 
valuation and not on the basis of what, 
each defendant’s interest might be in the! 
suit itself. The appeal must be dismissed 
with costs. 


Appeal dimissed. 


J. R. Gharpure —for Appellant. 
P. G. Bapat —for Respondents. 
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Macleod, C. J. and Coyajee, J. 

Rlr.ia VijankaLcs'i Clinkorbn —Is Re. 

Gr. A. for Revision No. 403 of 1924, 
Decided on 11th February 192-5, against 
an order passed by the First Class Magis¬ 
trate, Paodharpur. 

Criminal P. C., S . 193 (c) —Document produced 
in a case—Production tmy be by another than the 
alleged offender. 

Sec. 195 (c) is wide enough to include any 
document produced or given in evidence in the 
course of a proceeding whether produced or given 
in evidence by the party who is alleged (o have 
committed the offence or by auv one ofse. 

[P. 431, C. 2.] 

P. B. Shingnc —for Petitioners. 

D. P. Manenkar —for Complainant. 

S. S. Patkat for the Crown. 

Macleod, C. J.— The four petitioners 
apply to this Court for revision of an 
order passed on April 23, 1924, by the 
First Clais Magistrate of Pandharpur 
holding that it was competent to him, on 
the complaint of the opponent Shahabud- 
din Babaji, to tako cognizance of some of 
the offences referred to in S. 195 (c) of 
the Code of Criminal Procedure, and that 
a complaint in writing under S. 476 was 
unnecessary. The Additional Sessions 
Judge rejected the petitioners' application 
tor revision on October 13, 1924. 

The second petitioner owned a hou»e at 
Pandharpur which was sold by a registered 
saie deed on petober 28, 1920, to one 
Ibrahim Babaji, younger brother of the 
complainant On March 28,1921, Ibrahim 
' Babaji brought a suit (No 295 of 1921) 
against the seoond petitioner in the Court 
of the Subordinate Judge at Pandharpur 
for possession of a portion of the house! 
The seoond petitioner put in a W ritt«n 

statement, stating that"the house w^s 

t0 ^‘ fe Ghand «-abhagabai 
for maintenance during her life-time by a 

kaiartiama dated December 11 191 q Tim 

No a T”and Wa9 Wri “ 0n by the Petitioner 
Nos 3 and 4 T *lu * ted by Petitioners 
Ohandr abh aga b aj n appe ar e3 m ^y P ^Opj^^ 
«nd applied that she should be 

™ ll »‘ ‘he 

1925 B/55 & 56 






m 


S. 110. Criminal Procedure Code, in the 
Court of the Sub-Divisional Magistrate at 
Pandharpur: the kinirmma was pro¬ 
duced there and marked as Ex. 18 in the 
case. In Suit No. 295 of 1921 a summons 
was issued hy the Subordinate Judge at 
Pandharpur to the Sub-Divisional Magis¬ 
trate to produce the kamrnnma in Court 
on December 7, 1922 ; it was accordingly 
sent with a clerk to the Subordinate 
Judge's Court on January 22, 1923 ; and 
it bears an endorsement of the clerk. In 
obedience to another summons of the 
Subordinate Judge’s Court the Sub-Divi¬ 
sional Magistrate again 3ent the karar- 
nam i to that Court on July 26, 1923, and 
the Court subsequently ordered it to be 
exhibited. On July 18, 1923. Shababudin 
Babaji filed a complaint in the Court of 
the First Class Magistrate at Pandharpur, 
and charged the petitioners with offences 
under Ss. 465 and 467, Indian Penal Code, 
alleging that the kaiarnanui was forged. 
The petitioners thereafter presented an 
application to the First Class Magistrate 
contending in effect that the case was 
governed by S. 19\ Criminal Procedure 
Code, and that he could not take cogni¬ 
zance of the alleged offences in the absence 
of a complaint in writing under S. 476. 
The application was dismissed. The 
learned Additional Sessions Judge was 
.. on moved bj two separate peti¬ 
tions; he dismissed ono of them for 
default, aod decide 1 the other on the 
merits, holding that a complaint under 
o. 4/6 was nob necessary. 

The main ground on which the peti- 
tioners pleader argued the case brfore us 
was that the karamatni was produced in 
the proceedings under S. 110, Criminal 

firo°f Ced ^ Code ' an(J consequently, the 
first petitioner, who was a party to that 

K^S?# 118, nofc bo P r °fecuted for 

having forged the document except on the 

compkmt of the Sub-Divisional Magis- 

"tV 18 ”.® with the Additional 
Sessions Judge that the dooument was 

;": % —‘ g r s un s 


a- 
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“ No Court shall take cognizance of any 
offence described in S. 163 or punishable 
under S. 471, S. 475 or S. 476 of the same 
Code, when such offence is alleged to 
have been committed by a paity to any 
proceeding in any Court in respect of a 
document jrodmedor given in evidence 
in such proceeding, except on the com¬ 
plaint in writing of such Ccurt. or of 
some other Court to which su:h Court is 


subordinate.” 

The Government Pleader would have 
us read iDto the Section some such words 
as “ by such party or by a witness on 
his behalf. ” On this point the Additional 
Sessions Judre said : 

“This brings me to the necessity of 
investigation how the kararpatra found 
its way on the record of tie Sub-Di\i- 
sional Magistrate in the enqviry held 
under S. 110. Criminal Procedure Code, 
and how it came to he marked as Ex. IS. 
The evidence of the above-mentioned 
pleader (.Mr. Dharurkar ) makes the 
situation quite clear. It is an undi'l'ut 
able fact that Ex. IS was not produced 
by any of the applicants. By a process 
almost similar to the one mentioned - in 
Janardhan Thakur v. Baldeo Prasad 
Singh !l), Ex. 18 came on the file of the 
Court of the Sub-Divisional Magistrate, 
Pandbarpui. And the aforesaid ruling 
lays down that a document so cimitg 
into Court is not one produced under S. 
195 and hence no sanction under clause 


(j) is necessary. ” 

In the case of Janardhan Thakur v. 
Baldeo Prasad Singh (1) there was a 
dispute as to the possession of immov¬ 
able property between an auction pur¬ 
chaser and another claimant to the land. 
Tho latter produced a certain document 
before tho police officer who was inquiring 
into the dispute. The officer filed it with 
his report and subsequently referred to it 
in his deposition. The party who had 
produced the document withdrew from the 
proceedings and the Magistrate, without 
referring to the document, recorded a 
finding that the possession was with the 
auction-purchaser. The latter moved the 
Magistrate to impound the document and 
to sanction the prosecution of his oppo¬ 
nent. The latter resist** the application 
oa the ground that el ution was not 
necessary. The auction-purchaser there 

. 1 , [1020] 5 Pat. L. J. 185=1 Pat. L. T. 129= 
’ 21 Cr. L. J. 722=55 I. C. 288=(1920) P. H. 
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upon filed a complaint against him under 
Ss. 463, 471 and 476, Indian Penal Code. 
The accused pleaded (hat sanction wa9 
necessary, but process was issued. The 
accused moved tho High Court without 
having moved the Sessions Court, when 
it was held that it would be a strain cf 
ordinary language to say that the docu¬ 
ment, which came into Court merely 
because it was attached to the police 
repoit prior to the proceeding was 
produced " in the proceeding. Assum¬ 
ing, however, that it was ” produced, " 
the prosecution of the accused, who had 
no hand in its production, was not lnrred 
by reason oi the absence of sanction. Mr. 
Justice Foster said (p. 138): — 

“ I do not see how the | rosecution of a 
party who had no hand in its production, 
is barred by the absence of the sanction 
of the Court. We have been taken 
through a number of authorities, but in 
every case tho party was ciiminally im¬ 
plicated, directly or by abetment, in tho 
production. ” 

Further on he says (p. 139): — 

In the present case the Court had na 
grievance against the petitioner. He 
neither produced the false document nor 
abetted iis production. So in no way did 
ho abuse tho authority of the Court. " 

The Additional Sessions Judge then 
refers to In Rr. Paramesicaran Namlndri 
(2' where Mr. Justice Tyabji said (P.681): 

“ Clauses (/»l and (c) agree in some 
respects, but differ in this—that the 
offence is identified in clause (l>) by refer¬ 
ence to the fact that it has a direct con¬ 
nection with some proceedings in Court, 
viz., having been d) committed in or (ii) 
in relation to tho proceedings ; whereas 
in clause (c) the offence has to he connect¬ 
ed not with tho proceeding, but (i) with 
a document produced or givon in evidence 
in the proceedings : and (ii/ by the fact 
that the document has been produced or 
given in evidence by a party to the pro¬ 
ceeding. ” 

We think that S. 195 (c) is wi le enough 
to include any document produced or given 
in evidence in the courso of a proceeding 
whether produced or given in evidence by 
the party who is alleged to have commit¬ 
ted the offence or by any one else, and 
that the intention of tho legislature in the 
framing of the Section, as it stands now, 
was to give authority only to the C ourt 

p>) [19 5J S'J Alad. 6.7=18 M. L. T. b22=31 
I. C. 161=16 Cr. L. J. 721. 
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which a proceeding was pending to file coairac-ual relationship with tenant* 

.. *~ fJ - • occupants. They might a-quire fixitv cf ter. 

and fixltiv r.f *u* •!»_ ' t . » . 
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j nmvn a proceeding was penning to me 
a complaint in respect of documents which 
were produced or given iD evidence before 
it. If there had been any intention to 
limit the provisions of the section to a 
document produced or given in evidence 
by a party to the proceeding, then it 
would have heon a simple matter to insert 
words to make that intention clear. These 
words are not there. We can only cons¬ 
true the section as it stands. We thirk the 
Additional Sessions Judge was wrong in 
holding that the karamama had not been 
produced or given in evidence in the 
proceedings before the Sub Divisional 
Magistrate within the meaning of S. 1S5 

u s ° bba ‘ ' fc was no!i necessary that he 
should make a complaint under S 476 
befors a Court could tako cognizance of 
the offence charged against (he petitiorers. 

I,®™ 16 13 absoluc© by setting aside 
fcno Older of the lower Court. 

neffh 0 / a J ee . J '~ T ag ? 6 in holding that 

Pr^d. h VL ngUag0 ° f S - I95 ' Criminal 
Procedure Code, r or the object of that 

enactment, requires us to restrict its 

operation ln the manner contended for 

b> the opponents in this case. 

Rule made absolute. 
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Macieod, C. J. and Coya.ike, J. 


a, Sr*’ Ganpa “'° 


v. 


Sidhanath Dhonddeo Garud and 
others Respondents. 

First Appeal No. 46 of 10 -j i 

Special Suit No. 431 of 1^20.’ J {,aoD * ,n 

pat ”"ney 

the demand // L* ' a ” n f " nrl * ""•from 
payment. 1 pavmtnl *** from the date of 

paymont might 6 ght to l emand l ° r in «eaj*i 
enable the pralnSf * to seek Vr* °a a ? tion to 
that that particular demand J a deola »tion 
it does not affect their S 

which the relief cUiJdedi An « “ 3uit in 

fif wtiou arising f roni »k a d,ff erout cause 
^ade by them on the de n “L ^ “ proke *‘ 
the Bombay U ud JUveli^fe 4 % >»* 

Gectlon°doesno/affect tn(‘Z <?*• S ' 21 "~ 
kfore the Survey / 1 contractua i rights orbing 

* w °~ "““Sirs 


occupants. They might acquire fixity cf ter. u re 
and fixity of rent. Where the village had l>e« n 
alienated a: d the aliereo ha.) entered it to a 
contiact with a person granting net oniv fix'ty 
of tenure but also fixity . f rent, there is Wtl.irg 
o theprovi-.onscf S. i-17 which wou'd enable 
the alienees of the village to avoid their cou- 

tTactual liability ; therefore, they ccutd n.,t 
r'-.A? 6 !t tlu,r l vr -’na’n-ii t tet aits the 

raj mentef the assessment levied m tc upanev 
,!< J- Cl’- 4a-. C. rfj 

G.N. Th ihor and D. C Vi, -f or the 
Appellant. 

A. H. kelkvr for Respondent 0 . 

Macieod, C J.-The , lain.ilTs sued 
to obtain a declaration that the defendant 
was not entitled to claim more than 
Ns. £7-9-11 per year fixed by she original 
agreement, and to recot er from the 
defendant Rs. 2.C49 ]:.'-4 wrongfully 
rocotertd by the defendant with interest 

thereon and further interest till realisa- 

tion, a ni fo r a permanent ir junction to 

the defendant restraining him from 

demanding more than Ns. S7-9-I1 ,er 
year. " 

The plaintiffs’ t tie depended upon two 
dccunent®, Exhibits 74 and 75. Those 

;r entf ' w thiljk - «ave he plaintiffs 
luedecessors-in-lit 10 the right to hold the 

eu?nt“ ent, ° Ced th6reit ili Perumnom 

Au objection was raised in I9U | )V A ’ 

mmm 

Land Cete CoSe^, * 153 l)f 

sums of Rs. 2,649 and R *** 

the land revenue and toiai fund bemg 
plaintiffs’ survey n.Tmh r C0SS 011 

3I 1 . 1 - 


1911 to 19 fiAnd “ from bhe years 

arrears were notVaiS'the^cTi thab if tho 
pojed to deolare the hid' Gj f° fcr pro ' 
^»ted. The plaintdffA -^ 8 }° ba «<»- 
and filed this suit U , nder latest 

The firS iSue r aS mber 2 °' 1919 ’ 
Government ! _ rai98d Waa whether 
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suit We think that the Judge below was 
ri-ht in holding that this property was a, 
the time of the notice unde!r the *snpe. - 
intendenco of the Court of Wards, that 
the claim was not made by tovernmen 
but by the Collector acting on behalf ot 
the defendant's estate, that the Govern¬ 
ment was not concerned with the recovery 
of the demand from the plaintiffs, and 
that therefore Government was not a 

“ i33 “ 63 

We think that the Judge was right in 
holding that time began to run rom the 
date of the payment made by the plain¬ 
tiffs under protest, lb was cnntended 
that time began to run when the Jem and 
was first mace. But although the fa-t 
|that the demand for increased payment 
iso made might have given rise to a cause 
of action to enable the plaintiffs to seek 
for a declaration that that particular de- 
mand was unauthorised it would no, 
affect tbeir right to file the present suit 
in which the relief claimed was on a 
different cause of action arising from the 
payment under protest made by them on 
the demand utter S. 153. Land Revenue 

^°The only question left then is whether 
the plaintiffs were permanent lessees of 
the defendant, and whether the rent was 
liable to be enhanced on the defendant 
demand. We think it is beyond doubt 

that the letters Exhibits 74 and 7o 

created permanent tenancies in favour of 

the plaintiffs' predecessors-in-title. At 
that time the ullage was unsurvoyed and 
the effect of those documents was to 
create a permanent tenaucyinfavou. of 
the plaintiffs’ predecessors-ia title at the 
fixed rents mentioned therein. The de- 

^ e troduced°into this village would affect 

ihe rights of the permanent tenants to 

vff^nlt to see how the provisions of 
S affect contractual rights ans- 

^before the introduction of the sunoy. 

"“WbJiT survey settlement has been ’ 

introduced, under the provisions of the 
lncrouuoo . the time 




bain ’ in force, into an alienated village 
the holders of all lards to which such 
sattlem-nb extends shall have the same 
rights and be affected bv the same res- 
ponsibilities in respect of the lands in 
their occupation as holders of lands in 
unal.enated villages have, or are affected 
by, under the provisions of this Act, and 
aU the provisions of this Act relating to 
holders of land in unalienated villages 
shall be applicable, so far as may be, to 

th ?JoW with regard to an unalienated 
village it would be competent t) Govern 
meat to enter into contractual relation^ 
ship with tenants or occupants Ihey 
might acquire fixity of tenure ^ 
of rent. In this case as the viliag® Bi 
been alienated, the alienee had entered 
into a contract with the plaintiff-* P r « d Jj 
cesaors in- 

tenure but also fixity of rent, and the e 
is nothing in the provisions o S. -- ' 

which would enable the alienees of the 

village to avoid their contractua liability, 

srert ? tsst&Sx 

a-ii 

C0st3 ' Appeal dismissed. '■ 
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Crdmp, J. 

Dai Kasturbai Plaintiff. 


v. 


U. v. • 


Vanmalidas Lakmidas— Defendant. 

0. 3. J. Suit No. 4310 of 1923, Decided 
on 5th March 1925. # 

, . n p n S 47G— Proceedings neara 

«» U .«»«** •”" 
"T'judg. 01 th. High court cm, ‘ 

nnrpssarv to a parse n before taking 


1925 


him 
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not of substance, and as a matter of strict 
law no notice would be necessary tofctv 
defendant before taking proceeding, 
nst him under the law which now 


the 

that 


law which do'v 
1 e should have 
IP 137 C 21 


lugs against 
exists, but 
no lice. 

B. D. N. Waiia and Kin,a for Plain¬ 
tiff. 

Lilji 'o: Thomas Strongman—tor De- 
fondant. 

Crump, J —This matter : rises out of 
a suit No. 4310 of 1923, which was heard 
by Mulla, .1., and dispose 1 of by him on 
July 3, 1924. The suit was one by the 
plaintiff Kasturbai for a dissolution of 
partnership and for partnership accounts. 
Among the other defences pleaded by the 
defendant, he said that there was no part¬ 
nership between himself and Kasturbai, 
and that a certain agreement evidencing 
the partnership had not been acted upon. 
The learned Judge who heard the suit 
came to a conclusion adverse to the de¬ 
fendant upon that issue, and, in the 
course of doiDg so, he expressed himself 
very strongly as to the conduct of the 
defendant in the suit. The following | as- 
sage from his judgment shows 1 is opinion 
upon this matter :— 

As regards the defendant I have no 
hesitation in saying that it is rarely that 
one comes across a witness of his type, 
who is not ashamed in telling a series of 
lies barefacedly in this Court. The story 
about his brother 1 eing the owner I hold 
is a false invention. 

The suit ended in a decree in favour of 
the plaintiff. The plaintiff moved for a 
rule to the defendant to show cause why 
sanction for his criminal prosecution 
should not be given and why he should 
not he prosecuted criminally for having 
made on oath statements which were 
false and which he knew or believed to he 
false and for having given intentionally 
false evidence on oath in the proceedings 
in the said suit. The rule was issued in 
these terms, and has now oome before me 
for hearing and disposal. It is unfortunato 
that the day on which this rule was 
issued was the last day Mulla, J. held 
office as a Judge of this Court. 

Before coming to the merits of this 
matter I must notice two preliminary 
points that have been urged by Mr. Laljion 
behalf of the defendant. In the first place 
it is urged that the rule is not in the correct 
form. It is no doubt true that the proce¬ 
dure by way of sanotion for prosecution 
ifl no longer in force since the amendmont 

Criminal Procedure in 
1822 } but this is a matter of form and 


agai 

exists. It is not thus open to him to com 
plain of the formal defect of this rule, 
and even if be is strictly entitled to no- 
tice, before the Court takes action against 
him—and co doubt it is right that he 
should have notice—still this rule fully 
informs him as to the nature of the pro¬ 
ceedings sought to be taken against him. 
Therefore there is no substance in this 
point. 

The second point raised is that this 
Court has r.o jurisdiction to dispose of a 
rule granted by Mulla, J. Several deci¬ 
sions have been cited upon that Question, 
but the effect of them is very materially 
affected l»y the amendment of the Code 
of Criminal Procedure since the date 
when the decisions were pronounced. As 
the law now stands there is no question 
of giving sanction to any private person 
to prosecute and old S. 195 has now been 
repealed and S. 195 now enacts that no 
Court shall take cognisance of certain 
offences without a complaint in writing of 
the Court in or in relation to which the 
offence was committed or some other 
Couit to which such Ccurt is subordinate. 
But before proceeding to the cases it is 
necessary to turn to S. 47G of the Crimi¬ 
nal Procedure Cede. That Seotion has 
made a very corn iderable change not 
merely as regards sweeping away the 
procedure as to ap) lying for sanction but 
also with regard to those cases where the 
Court could take summary action under 
S. 476, as it formerly stood. S. 476, clause 
(l), with which I am here concerned, 
runs as follows :— 

" When any Civil, Revenue or Crimi¬ 
nal Court is, whether on application made 
to it in thi3 behalf or otherwise, of opi¬ 
nion that it is expedient in the interests 
of justice that an enquiry should be made 
into any offence reforred to in S. 195, 
sub S. (l), olause (6) or olauso (c), whioh 
appears to have been committed in or in 
relation to a proceeding in that Court, 
such Court may, after suoh preliminary 
inquiry, if any, as it thinks necessary, ro- 
cord a finding tfr that effoct and make a 
complaint thereof in writing signed by the 
presiding officer of the Court.” 

The question, therefore, whioh arises is 
the meaning of the word ‘ Court ’ as used 
by the Legislature in this connection. In 
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my opinion, ‘ Court ’ for the purpose of 
tins applic ition must be taken to men 

High Court and i' that is so—as 
any Julge of the High Court has power 
to esersife the powers of tlie High Court — 
it would follow that any Judge coul 1 dis¬ 
pose of an application under 3. 476 wln- 
ther the matter out of which the action 
arose was hea’d by him or some other 
Tu Ige ol the Court. No doubt as a 
matter of convenienco that would seldom 
loo done, hut wlnro, a-, in the present cases 

the Julge hu ceasedto hell office, I ses 

nothing in the language of the Section to 
preclude any Julgo from disposing of such 
a matter as is now before me. As I have 
stated the result of the amendment of 
the Criminal Procedure Code robs doci- 
' si'ods upon the terms of the former Code 
of much of their significance; still there 
are three decisions which may he c'.t 9 d 

as hearing out the view which I have 
expressed. 

The first of these is Emperor v. Molx 
Fuzla Karim (l) in which it wa 3 hold, 
where a Judge of the Small Causes Court 
had heard the suit and had ceased to hold 
office, it was open to another Judge of 
the same Court to deal with the grant 
of sanction for prosecution arising out of 
the suit. This is really analogous to the 
present case, for procedure tinier S. 476 
as it now stands is very close to the old 
procedure unlerS. 195 for the grant of 
sanction. Again in Dihidnr v. Eradx- 
tuUnh Ma!lick (2) it was held tint in S. 
476 as it stood before the amendment, 
there was nothing to warrant their lord¬ 
ships from withholding from the word 
C)urt’ its natural mnning with the sense 
of continuity thus implied, notwithstand¬ 
ing any change of officers. The learned 
counsel for the defendant relied upon the 
Full Bench ruling in Bsgu Singh v. Em- 
pzror (3), but th : s is overruled by the 
case last cited, and it is also ohv.ous from 
a reference to the Section itso'.f as it stood 
and it now stands that the ma n grounds 
od which the decision rests are no longer 
in force. The learned Judges relied on the 
words com nitiol before it or brought 
under its notice in the ourso o' a judicial 
proceeding which a-e no longer to be 

(1) U90 V) 33 Cal. 103=3 Cr. L. J. 355. 

(2) [1910] 8/Cil. 612 = 14 C. W. N. 799=12 
C. L. J. 45=6 I. C. «01=11 Cr. L. J. 407 

, -(F-B.) 

(3) [1907] 34 Cal. 551=11 C. W. N. 563=5 C. 

L. J. .508=5 Cr. L. J. 398=2 M. L. T. 293 

IF. B.) 
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found in the Section, and, secondly, they 
thought that the case wa9 one in which it 
was proper to have recourse to the alterna¬ 
tive procedure under S. 195, which is no 
longer open, and further they appear to 
have laid stress on the fact that under S. 

476 there was no appeal from the action 

of the Court, hut au appeal is provided 
now by S. 470 (6) of tho atnenied Crimi- 
nal Procedure Code. In my opinion, 
therefore, there is no want-of jurisdiction, 
a 1 1 I am glad to come to that conclusion 
for any other conclusion, in my opinion, 
would lead to inconvenient results. 

Passing now to the merits of the case, 
I would observe at tho outset that what 
I luve to d) here is to coaiider after 
such preliminary onlines as appear 
necessa'y, whether it is expedient in the 
interests of justice that an enquiry 
should he made into aov offence referred 
to in S. 195, sub-s. (1), clause (/;) or 
clausa (c). If I come to the conclusion 
that it is expedient, then a finding to 
that effect must be recorded, and upon 
sueh fiuding a complaint in writing must 
be mude to the Magistrate. 

I a n n )t here to decide whether or not 
the defendant is guilty of the offence of 
giving false evidence, but I have te consi¬ 
der whether in the interests of justice 
there is a primz facie case, which ought 
to bo enquired into. 

Now 1 have heard the evidence upon 
the merits and I do not consider that it 
is my function to state at any consider¬ 
able length tho roasons which actuated me 
in tho conclusions to which I have come. 

1 do not think that it is desirable in any 
case to do so. For what we are consider¬ 
ing here is merely a stop in limine. In 
the first instance I naturally attach vary 
great weight to the expressed opinion of 
the learned Judge who hear! the suit, 
which I have set oa; above, which shows 
that he obviously considered the case 
was a proper one in which a rule should 
issue. I also find it is extremely difficult 
to reconcile the defendant's interpretation 
ol Ex. A, tho documont of partnership, 
with the contents of El. F, another 
doouraont which h9 als) admits This 
latter document was given pursuant— 
so it is expressed—to the writing made 
between Bai Kastur'oai, tho plaintiff in 
th9 suit, and the defendant Vanmalida 3 
Lakhmidas, and if that is so it is difficult 
to understand how there can be no part 
nership. In addition to that there is 
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positive evidence given by Bai Sasfcurbai, 
hor hushaud, and on9 Caandulal that 
partnership was in fact acted upon, ana 
that evidence was believed by the learned 
Judge who heard the suit. It has also been 
made to appear to me that the defend¬ 
ant’s brother Dbarsey, who, according to 
his story, was the sole owner of the part¬ 
ner hip business, was in fact nothing 
of the kiDd, hut at most a paid servant ot 
the firm. There are also affidavits, no 
doubt subsequent in date to the decision 
of the suit, in which the defendant has 
himself stated that he and Kasturbal 
were partners. Had ho confined himself 
to stating that the High Court had 
decided that point of partnership against 
him, little importance could bo attached 
to these affilavits, bat he goes further 
than that and deliberately says that he 
and Kasturbai were partners. 

Having regard to all these matters it 
appears to me that this is a case in which 
in the interests of justice it is oxpedient 
that an enquiry sboull be made into 
offence under S. 193 of the Indian Penal 
Code or such other Sections as may be 
applicable, committed in the course of the 
suit in question, and I therefore record a 
tinding to ^bat effect. The action to be 
taken upon this finding is of course to be 
taken by the Court itself, and a com¬ 
plaint will be drafted anl sent to the 
Magistrate for disposal. 

I direct that the words " why sanction 
for the criminal prosecution of tho said 
defendant Vantnalidas Lakhmidas should 
not be given ’* should be deleted from the 
rule. 

In other respects rule mado absolute 
with cojts. 

Rule made absolute . 
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Macleod, C. J., and Coyajee, J. 

Govind Vasudeo Kulkarni— Appellant. 

v. 

Narayan Bahoant Kulkarni and an - 
'other —Respondents. 

Second Appeal No. 805 of 1923, Deoided 
on 5th Februiry 1925, from the decision 
of the D. J., Abmednagar, in Appeal 
No. 140 ol 1922. 

Prov. Small Causes Courts Act (9 of 1887 ), 2 nd 
•Sch„ An f 13 — Kulkarni Walan — Commutation 


ailoicnncc—Suit for share In alloura* c <hcs net 

a com nutation allowance ot a KulUirni ««« 

U a suit ( >r moaey ha l and rece. «A ^ Q 2] 
uot fall under Art. lo. 

P. r. Kant—tor Appellant. 

P /; .S/m mnir —for Respondent No. I. 
Macleod, C. J.-We think this case 
camas within the decision in Dimoliir 
Go ini D’kshit v. Chintimm■ BAkrishna 
Kurd (1) cited with approval in Biwcaji 
11,n v. h' ,‘Ui ibii (2). In the latter case 
the plaintiff sued tfco defendant alleging 
that thev were loth sharers in the Ivul- 
karni Wat in, and that the defendant 
had received profits of the office and had 
not paid to the plaintiff her share lor a 
certain number of years. The defendant 
admitted that he had received the profits, 
and admitted that the plaintiff was a 
shaVer, bat only disputed the (luxntum 
of her share. The suit was held to he a 
suit for money hid and received by the 
defendant for the use of the plaintiff, 
and was a su.t of a Small Cause Court 
nature in respect of which no second 
appeal lay. 

In this case we are asked to hold that 
the suit came within Articlo 13 of the 
second schedule of the Provincial Small 
Causes Courts Act, as it was a suit to 
enforce payment of the allowance or fees 
respectively called mxlikiiui and hakk, 
or of cesses or other dues when tho 
cesses or dues are payable to a person 
by reason of his interest in immovable 
property, or in an hereditary office or in 
a shrine or other religious institution. 
This is not a suit to enioroe payment of 
the allowance for which the Kulkarni 
Watan in question was commuted. That 
allowance has been recovered from its 
source, and this is ouly a dispute between 
persons claiming to divide it. The 
plaintiff was entitled to sue the defendant 
for money had and received. Conse¬ 
quently there was no appeal to the 
District Court if the trial Judge had 
Small Cause Court powers, and if he had 
not such powers then, although the Dis¬ 
trict Court was competent to hear an 
appeal, there would be no second appeal. 
In any event the seoond appeal should 
be dismissed with costs in favour of res¬ 
pondent No. 1. 

Appeal dismissed . 


(1) 11893] 17 Bom. 4a. 

(a) [ 1913 ] 37 Bom. 700 = 211 . C. 181=15 Bom. 
L. R. 803. 
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Maci.ei d, C. J., and Coyajee, J. 

Ganapp i rutin Hegdc —A| pellant. 

v. 

Hammad Saiba —Respondent. 

Second Appeal No. 640 cf 1923, Decided 
on 10th February 1925, from the decision 
of the District Judge, Karwar, in C. A. 
No. 157 of 1922. 

Hr fa) Civil P. C , S. 102— Suit ns framed not 
a Small Cause—Plaintiff emitting a portion of 
claim subsequently—Suit dees not change its 
character. 

Where a suit as framed is net a suit of a 
Small Cause nature, it dees not attain that 
character, if the plaintiff in the course tf hear¬ 
ing gives up a part of his claim. [P. 141, C. 1.] 

★ ti>) T. P. Act, S. 55— Purchaser obstructed in 
getting possession—Suit for refund of purchase 
money is governed Lint. Act, Jty Art. 116— 
Limitation Act, Art. 116. 

Where the defendant covenai ted that he had a 
good title to the F r >perty sold, and in return for 
the sale-deed received a certain price, but the 
plainlifi was obstructed in obtaining possession 
of the property and therefore sued defendant for 
return of the purchase money. 

Held : that the suit was governed by Art. 116 
and the cause of action arose on the date of 
sale- [P. 441, C. 2.] 

★ (c) Lim. Art, Art. 116—" Compensation " 
includes a sum certain. 

The word ‘‘compensation" in Art. 116 need 
not be restricted to a claim for unliquidated 
damages, and can be held to include a claim for 
a sum certain. 44 C. 759 P. C. Foil. [P. 442, C. 1.] 

Hr (d) Pirn. Ad, Art. 116— Words “ Express or 
implied " should be reasl in Art. 116. 

Per Coyajee, J.— The words "express or 
implied " contained in Art. 115 are also intended 
to be read into Art, 110. 45 Bom. 955 Ref. 

[p. 412, c. aj 

G. P. Murdeshwar —for Appellant. 

S. S. Patkar —for Respondent. 

Facts.—There were five cousins, 
Bommamia, Timmanna, Puttayya and 
Subbayya, sons of Borama Hegde, and 
Ganapa Manj Ilegde, living separate. 
Ganapa died leaving a widow Yenkamma 
as heir to his property. Puttayya and 
Subbayya died during her life-time, so that 
on the death, of Venkamma, Bommanna 
and Timmanna succeeded to her property 
as reversioners. Puttayya's son, repre¬ 
senting that he was entitled to half tho 
proporty of Ganappa, sold it to tho 
plaintiff in this suit for Rs. 400 on April 
4, 1915. Rs. 150 were paid iD cash, and 
for tho balance the plaintiff passed a 
mortgage on certain of his properties. 
The plaintiff, when he was unable to get 
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possession owing to the obstruction of 
Bommanna and Timmanna, purchased 
the land from them and obtained posses¬ 
sion on April 4, 1921. lie sued Puttayya’s 
son to recover the Rs. 150 and to obtain 
a declaration that the mortgage bond was 
satisfied. The defendant pleadei that he 
did not make any representation to the 
plaintiff, that the plaintiff bought agree¬ 
ing to take all risks, and that tho suit 
was not in time. 

As the plaintiff had not paid the neces¬ 
sary Court fees with regard to the 
declaration sought for that the mortgage 
bond had been satisfied, ho gave up his 
claim for the declaration. 

The trial Judge held that the defendant 
had no title to the land sold by him, that 
ho was not induced to sell on the re¬ 
presentation alleged to have been made 
by the plaintiff, that this suit was filed in 
time, and passed a decree for Rs. 150 
with cost9 and future interest at six per¬ 
cent. 

The defendant had contended that the 
suit was one for relief on the ground of 
fraud, and that as the plaintiff had be¬ 
come aware of the fraud, more than three 
years before the suit was filed, the suit 
was barred applying Article 95 of the- 
second schedule of the Indian Limitation 
Act. The learned Judge considered that; 
it was a suit for compensation for breach 
of a contract in writing registered, to 
which Article 116> was applicablo. Though 
there was no express covenant in the deed 
to make compensation for want of title, 
such a covenant could he implied from 
the representation made by the defend¬ 
ant. 

In appeal tho District Judge held that 
the sale was void ab initio, that under 
S. 55 (2) of the Transfer of Property Act 
there was an implied covenant of title iD 
the sale-deed, and that as it was regis¬ 
tered, a suit for the recovery of the pur¬ 
chase money fell under Article 116, the 
starting point for limitation being tho 
date of the sale as no possession bad been 
obtained. 

On the issue whether plaintiff agreed to 
tako the risk of not getting possession the 
District Judge held that tho defondant 
had not proved what ho had alleged in 
his written statement. Accordingly the 
appeal was dismissed. 

Macleod, C. J. — [His Lordship after 
stating facts as set out above proceeded.] 

In second appeal it was first contended. 
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that no apical lay as tl;e suit was of a 
.Small Cau e Court nature, the plaintiff 
bavin" given up his claim for declaration 
asked for in the plaint. 

We do not think that this contention 
is sound. The suit as framed was not a 
suit of a Small Cause Court nature, and 
it did not attain that character because 
the plaintiff gave up his claim to the 
declaration. 

The question whether this is a suit 
for compensation for breach of a contract 
in writing registered is more difficult. It 
has been argued on tho authority of 
San uni an hamat v. Ilanuman Mantlin' 
(l) that if a vendor without title sells to 
a purchaser and receives the purchase 
money a suit for the recovery of the 
purchase money falls under Art. 62 if the 
purchaser does not obtain possession, and 
under Art. 97 if ho does obtain posses¬ 
sion. The purchaser has brought a worth¬ 
less piece of paper and consequently, 
when endeavouring to recover tho price 
paid, he is nob suing for compensation for 
breach of a contract. But it must be 
admitted that in the case referred to the 
question whether the suit could he con¬ 
sidered as a suit for compensation for 
breach of a contract does not seem to 
have been considered. Their Lordships 
said at p. 126 : 

If there nevor was any consideration, 
then the price paid by the appellant was 
money had and received to his account 
by Dowlut Mandur. But their Lordships 
are inclined to thi D k that the sale was 
i?ofc necessarily void, but was only void¬ 
able if objection were taken to it by the 
other members of the joint family. If 
so, the consideration did not fail at once 
bob only from the time when the appel¬ 
lant endeavoured to obtain possession of 
the property, and being opposed, found 
himself unablo to obtain possession. There 
was theD, at all events, a failure of oon- 
sideration, ard he would have had a right 
to sue at that time to recover back his 
purchase money upon a failure of con- 

i rallo . D: and . therefore, the case 
ppears to them to be within the enact¬ 
ment of Art. 97.” 

W ho\f;‘ Ma ''T . v - Ra > a r>“‘ la ' 2 ), a, 

nrnnAt-t a to cerfca * n immovable 

at the option of 0, sold 

<0 Sl‘fl. $ a. 158=6 S,,. 

(2) t 1 915] 88 Mad. 887=15 M. L. T. 240=23 

- 670=(1914) M. W. N. 376. 


it to B and put B in possession thereof. 
C then brought a suit against A and JJ 
and got a decree and obtained possession 
thereof in execution. It was held that 
B's cause of action for the return of the 
purchase money arose not on the dato of 
the sale hut on the date of his disposses¬ 
sion, when alone there was a failure of 
consideration, and that the Article appli¬ 
cable was Ait. 97 of the Indian Limita¬ 
tion Act. The only question argued 
was at what date did the cause of 
action arise. On this question the 
Judge said a large number of cases 
were quoted which cnuld he rcughly 
classified under thiee heads: (</) where 
from the inception the vendor had no 
title to convey and tho v< udec had not 
been put into possession of the property, 

(b) where tho sale was only voidable on 
the objection of third parties and posses¬ 
sion was taken under a voidable sale, and 

(c) where though the title was known to 
lie imperfect the contract was in part 
carried out by giving possession of the 
properties. In tho first class of cases the 
starting point of limitation would he tho 
date of the sale. Although S. no (2) of 
the Transfer of Property Act was referred 
to, it dees nob appear to have been 
argued that Art. 116 was applicable ; the 
case was held to come within class (b) 
and Art. 97 was applicable. 

In Anmachala v. Ramasami (3), the 
suit was filed in 19 10 on a sale-deed of 
1904. It turned out at the trial that at 
thefimeofthe sale the first defoedanb 
bad no title to convey. The plaintiffs 
then pressed their claim (o recover the 
consideration money, to which the defend- 
ant pleaded the bar of limitation. The 
District Judge held the claim came uuder 
Art 62 or Art. 97. The High Court held 
that it came under Art, 116 as a covenant 

qVAoi'T L ,rapIied in ‘he conveyance by 
S. .io (2) of the Transfer of Property Act. 

A™ J. ot , a .Pf ear from the report 
whether the plaintiffs had got possession 

of the property sold. 

dfifrndn^ be taker \ therefor °. that the 
C0V6nanted th *t ho had a good 
title to the property sold, and in return 

A receivod a certain price. 

If the plaintiff can be said to lie suing 

zzrxT\z ior ,,reach ° f that coven ' 

“ *? rt UG is applicable. Whether 
thatArtiole_applie? to suit for 

L. J. 517=26 I. C. 618A 1G 'm. L tTs&7. 
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sums certain due upon registered instru¬ 
ments was considered in Lalchani Nan- 
cha.id v. Nimyau H in (4) and the 
Court held that there was a long series of 
cases in which that question had been 
decided in the affirmative, so that ^ it 
accepted that body of authority. The 
Privy Council in Tricomlas Coovcrji 
Bhoja v. Gopinathji Thikur (5) accepted 
the interpretation so oftoo and so ‘long 
put upon the statute by the Courts of 
India, and thought that tlio decisions 
could not ha disturbed. Therefore the 
word ' compensation " in Art. lib need 
not he restricted to a claim for unliqui¬ 
dated damages, and c in he held to include 
a claim for a sum certain as in this casa. 
The appeal is dismissed with casts. 

Coyajee.J. —1 agree in holding that 
this second appeal is competent, hut that 
it fails on the ground that the suit which 
has given rise to this appeal falls within 
Article lib of the Indian Limitation Act. 
The plaintiff brought the suit for the 
recovery of his purchase money. On 
April 4, 1913, the defendant executed the 
sale-deed in question in favour of the 
plaintiff. Admittedly, the vendor had no 
title to the land which he purported to 
convey; and the vendee had not been 
put in possession of the land. L'ho sale 
is consequently void ab initio. The sale- 
deed, however, was duly registered, and 
on the face of it a prinu facie title was 
secured. For it i9 enacted hr S. -35, 
sub Section (2) of the Transfer of Pro¬ 
perty Act—which applies to this case 
that in the absence of a contract to the 
contrary, the seller shall be deemed to 
contract with the buyer that the interest 
which lie professes to transfer to the 
buyer subsists and that he has power to 
transfer the same. Here, then, a coven¬ 
ant for title is implied, there being— 
accordiog to the findings of the lower 
Courts — no contract to the contrary. 
The plaintiff’s suit which is instituted 
within six years of the date of the sale 
is not barred by the law of limitation if 
Article lib applies. In my opinion it is 
a suit for “ compensation for the breach 
of a contract in writing registered " and 
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H governei by th it Article : Arunachih v. 
Rimisimi, (3). The expression cam; 
pansation for the breach o: a c™,r ict, 
u-ed in that Article, is not limwed to a 
claim for unliquidated damages, bat 
applies also to a claim for pay mane of a 
sum certain: Tricorn! is Coooerji H-ioja 
v. Gopin ithji Thxkur (-3). It is true that 
Art. I lb does not in terms speak of a 
contract express or implied," and here 
wo have ao implied contract only. But 
I a"r-*e with the opinion expressed by 
Fawcett, J.. in Multmmil v. BiVuimil 
(b) that the terms of that Artble are 
sufficiently wide to include a case of_ the 
present kind, aid tint the words ex¬ 
press or implied," c miaine l in Ari. 11 >. 
are also intended to he read into Article 
lib. The starting point of limitation in 
a suit of this nature is the date o: stle, 
and the plaintiff’s claim to recover hack 
his purchase m >ney w is, therefore, m ide 
within the statutory period. 

Appeil dismissed. 


(4) [1913] 37 Bom. 656—21 I. C. 315 —15 Bo.n. 
L. R- 830. 


(G) [1921] 45 Bom. 955=611. C. 70—23 Bom. 
L. R. 325. 
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Macleod, G. J. and Coyajee, J. 
The Viramj im Spinning and Mann 
fact tiring Comping, Limited— Appellant. 


v. 


The Industrial Bank of Western India, 

L i mi ted— Respondent. 

First Appeal No. 33G of 1921, Decided 
on the 17th February 192-5, again* 1 'In¬ 
decision of the Dc. J . of Ahmedabad in 
Miscellaneous Appeal No. 134 of 1924. 

Companies Act (1913), S. 2t2 -Application 
under S. 153 by Company which is not bet tg wound 
up—Order on application not appealable. 

There ism appeal uuder S. 202 of tha Act 
fro nan order made on an application by tha 
company under S. 153 which is not iu the course 
of being wound up. 

Biuni7i(i nod Hitxnlul Rnnchhoddis 
(or Appellant 

G N. Thxkor and M. K. Thakorc—tor 
Respondent. 


15) flOlGl 44 Cal. 759=44 l. A. 65=1 Pat. L.J. 
(5) 262=15 A. L. J. 217=5 L \Y. 654=25 
C L. J- 279=32 M. L. J. 357=21 M. L. T. 


252=21 C. W. N. 577=(1917) M. W. N. 
303=39 I. C. 156=19 Bom. L. R. 450 (P.C.) 


Macleod, C. J. — 

^ . 

appeal is not competent as the or..A* 
was made by District Judge, not in the 
winding-up of the company, hut onVlis * 
application of the company itself. There 
are two classes of orders whioh can ba 
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made under S. 133 of the Ialiaa 
Companies Aet, the first, while the 
■company is in existence, which can be 
made on an applicrioo either b/ the 
company or by a creditor or by a 
member of the company, the second 
nfcer a winliog-up order has been aide, 
which can be mode on an application 
by the liquidator. It is only if the oiler 
is male in the course of the liquidation by 
the Court that an appeal l : es under S. 
202 of the Act. As this order was made 
on au application by the company waich 
19 not in the course of being wound up, 
there is no provision in the Act which 
provides for such an order being appeal- 
able. The appeal, therefore, mast be dis¬ 
missed with costs in favour of respondent 
No. 1. 

Appeal dismissed. 
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Macleod, C. J. and Coyajee, J. 

Mulch md M miji Mar .uadi —Appellant. 

v. 

■Tamaihi Abdul Kibir S iheb Kiji and 
others -Roapondents. 

Second Appeal No. 643 of 1923, De¬ 
cided on the 27th February 1925, from 

t d r„7^ 8Dj - 

^^iSWsSrS^. 

An application t*> the Court to day n„t 

'l of IQ Sat, . s * a3t,0a °* a dioroj ii a atep-in- 
**%} of execution. 22 D. 340 Jr,M R„J! « 

"•*»»* >» i’-<£i. 8 c¥. k is:as; 

[o) Eoidj*:e A:t t S. 114 W if\ — J n a t, 

formftfeuadatfon’far^a'fair''preau 1 ) .t*** m” 

e ■”sssfY-^ 

G. P. Mtirdeshwar for Appellant. 
Maden7 a r e 7 f0r n R33 P^^3. 

in this R « d ’ ?' J -" rv7J Questions arise 
in this second anneal ( 1' n 

*» applioation bo ha Court , 

m Jhfa of A™ 

smm 


creditors on April 13, 1918. for pay¬ 
ment out to them of the sale proceeds 
of the property deposited in Court. It 
was decided in Bipuchand v. Mu-uitrao 
(1J that an application by a judgment- 
creditor for fchs payment to him of 
money, which has been paid into Court 
on his account in execution of his 
decree, is an application to the Court 
to take a step-in-aid in execution of 
th3 decreo within the msaning ol Ar¬ 
ticle 179 of Schedule II of the Indian 
Limitation Azi. We s33 no difference 
between monoy paid into Court to sa¬ 
tisfy a dejree and money lying in Court 
as a result of a sale in execution of 
the docreo. We think, therefore, that 
if an application for payment out was 
made, it was a stop-in-aid of execution. 
Such an application need not be in 
writing. The question is whether we 
could presume that such an application 
was male on April 13. 1918. On that 
day the pleader of the judgment-creditors 
wa? present. A repo;t hail been relieved 
from the Nazir that R>. 653, sab 
proceeds of property sold, were with 
him. Exhibit 54 was a list of bidders 
at auction. Ex. 53 was a proclamation 
of sale, and Ex. 55 was the memo, 
of publication. The Nazir was ordered 
to hand ovor the monoy to the pleader 
for the judgment-creditors and report 
having done so. This order was passed 
below. Ex. 52 was the warrant 
ot sale issued on January 18. It is 
quite true that the Roznxmi does not 
state in so many words that the plea¬ 
der of the judgment-creditors made an 
application to the Conn that the sale 
proceeds snould be paid out to him, and 
it is contended for the respondent that 
as the order made by the Court could 
have been made without suoh an ap¬ 
plication, one was not entitled to pre- 
sume that an application was made by 

tho i^gment-creditors. 
A 0 amst this the appellant relies on ZYiw. 

held V th nk a i l ‘ natk (2) ' whero ifc "M 
held that whero an order made in aid 

coTt V s ol such a naturt thafc the 

an ll, i f d n ? fc 1 ? a70 made ifc without 
n application by the judgment-creditor 

“ a K y , b « Pregumed that due applioa- 
tion had been made for it. We would 

the fa f fUrther and 8ay that where 
thejaots of a particular case oan form 

(Ol aa Bom. 840." - 

(2) [t89j] 82 Bom. 722. 
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a foundation for a fair presumption that 
an application Tas made, then tha 
Court would be entitled to presume that 
it was made. On the facts disclosed in 
the Eoznama of April 13, 191b, we 

think it is fair to presume that the 
pleader of the judgment-creditors made 
an application to the Court that the 
sale proceeds should be paid out to him. 
The present Darhhast , which was pre¬ 
sented od April 13, 1921, would then 
be in time. 

AVo, therefore, allow the appeal and 
direct the darhhast to proceed. The 
appellants to have their costs in this 
Court and in the lower appellate Court. 
Costs in the trial Court to be costs in 
the darhhast. 

Apical allowed . 

1925 BOMBAY 444 

Macleod, C. J., and Coyajee, J. 

G hatishiram Baluram — Aj j licant. 

v. 

Misrilal Chunilal— Opponent. 

Civil Extraordinary Application No. 8G 
of 1921, Decided cn 5th March 1925, 
against an order of the Joint Sub-J., 
Dhulia, in Suit No. 276 of 1919. 

(a) Lim. Act , Art. 1G1—Ex parte decree — Ap¬ 
plication to set a$U'e—lf applicant had been duly 
served Limitation runs from the date of decree. 

An application to set aside an ex par c decree 
must be made within thirty days of the date 
of the decree and net of the cate on which the 
applicant conies tc know of the decree, when he 
is proved to have been served with the summons. 

[P. 445, C. 1] 

P. Y. Kane —for Applicant. 

K. H. Kelkar —for Opponent. 

Macleod, C. J — The present appli¬ 
cants filed suit No. 40 cf 1919 in the 
First Class Subordinate Judge's Court at 
Dhulia against the present opporent 
Misrilal Chunilal and another person, 
against whom afterwards tho claim was 
withdrawn. Summons was served on 
the opponent on 10th February 1919. 
He did not appear at the hearing though 
duly served, and an ex parte decree was 
passed against him on 15th April 19j9, 
for Rs. 2,366-8 0. The opponent then 


filed suit No. 270 of 1919 on 16th July 
1919, in the Dhulia Court against the 
present applicants for a declaration that 
the ex parte decree obtained by the peti¬ 
tioners agiicst him in suit No. 40 of 
1919 was obtained by fraud and misre¬ 
presentation, and that he came to know of 
the decree on 4th July 1919. Two pre¬ 
liminary issues were raised : (1) whether 
plaintiff (Misrilal) proved that the service 
of summons on himself as defendant in 
suit No. 40 of 1919 was effected fraudu¬ 
lently as alleged; (2) if not, then 

whether plaintiff can be allowed to prove 
that the decree in suit No. 40 of 1919 
was obtained by using fabricated docu¬ 
ments and by suppression of evidence. 
Tho Court held that a finding on the first 
issue was not necessary, and on the 
second it held that tho plaintiff could 
be allowed to prove that tho decree in 
suit No. 40 of 1919 was obtained by 
using fabricated documents and by sup¬ 
pression of evidence. 

The Judge then went ou to consider 
whether tho decree had been obtain¬ 
ed by using fabricated documents 
and by suppression of eviJence, and 
although he found it was not necessary 
to find whether the summons was fraudu- 
ently served, he did go into that 
question and concluded that no fraud 
could l)e brought home to the present 
defendant in respect of the sending of the 
summons to FaloJi by registered post. 
The present plaintiff, after he was served 
with tho summons by registered post, 
wired to tho Court for an adjournment 
on the ground, as he statod, that there 
was a marriage ceremony at bis house and 
that further he was engaged in a criminal 
matter. The Judge further found that 
there was no fraud or misrepresentation 
on the part of the present applicants, 
lie then continued : — 

“ If the suit were treated as an appli¬ 
cation to set aside tho ex parte decree, 
the plaintiff would he entitled to have 
it set aside. There is, however, no specific 
prayer to that effect. I, therefore, allow 
plaintiff an opportunity to say whether 
he wishes to treat this suit as an applica¬ 
tion and to be decided accordingly.” 

The present suit was instituted within 
a month after plaintiff got knowledge of 
the decree in suit No. 40 of 1919. The 
plaintiff then applied that the suit should 
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be treated as an application to *® 3fe3 J* 
the suit to the ble by setting aside the 
' parte decree. That was granted and 
cos\s were directed to abide the resuL. 
That was by it elf an extraordinary order 
to make, because it would mean tha, if 
the applicants eventually lost fch ! 
they would have to pay the costs of their 
successful defence against the opponent 
charging them with fraud. But the real 
question is whether the Judge had juris¬ 
diction to treat the plaint in the suit 
as an application to set aside an e.r pnte 
decree under Order 9 It was never 
suggested that the opponent, if he could 
not substantiate the charge of fraud, had 
not been served with summons, ihe 
Court never considered that question, 
aud it had never been raised by the op¬ 
ponent in those proceedings. But the 
Judge considered the time from which 
limitation started as the date on which 
the plaintiff got knowledge of the decree 
in suit No. 40 of 1919. That was a 
wrong conclusion, considering the Judge 
must be taken to have held, in the 
absence of fraud, that tl e summons was 
duly served. He said : 

'* The present plaintiff actually wired 
to the Court for an adjournment. This 
fact shows that the present plaintiff was 
6erved with the summons in the suit 
and accepted the service, and the Court 
was not misled by any representation 
on the part of the defendant.’" 

Therefore, it is clear that limitation 
started from the date on which the 
decree was passed. The Judge, therefore, 
had no jurisdiction to entertain the 
application after thirty days. This rule 
must bo made absolute atd the order of 
the lower Court discharged with oosts 
throughout on the opponent. 

Rule made absolute . 
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Macleod C. J. and Goyajee. J. 
Bhagvanlal Chunilal —Appellant 


v. 


Bai Divali and others —Respondents. 

Second Appeil No. 774 of 1923, De¬ 
cided ou 6th February 1925, from the 
decision of the First Class Sub-J. Ahmeda- 
bad in Appeal No. 139 of 1922. 


"THindu' wife, wh>live 1 sep.irat el^from h*t 

disph^e of bTwill^he'property inherited from her 
father, eve ', without her busbtna s consent* c ^ 
Bom. 229 Construed. 1 

H. V. Divatia —for Appellant. 

M. H. Mehti —for Respondents. 

Macleod, C. J —The original plain¬ 
tiff to this suit was one Parshottam 
Hargovandas, who sued to reoiver 
from the defendants possession of the 
property in suit, alleging that his wife 
Bai Adat died on January 9, 1921, leaving 
behind her that property to which the 
plaintiff was the heir at law ; that the 
defendants wore withholding possession 
of same from him on the strength of an 
alleged will by Bii Adat; and that as the 
plaintiff had not consented to it, it was 
not operative. 

The defendant went to trial on the 
issues whether the will by Bai Adat was 
valid, and whether the suit properties, or 
any of them, were other than Saudayik 
stridhan of the deceased Bai Adat. The 
trial Judge found that the will Yvas valid, 
and that the property in suit was not 
Saudayik Stridhan of Bai Adat. He con¬ 
sidered in the circumstances of the case 
that Bai Adat was entitled to dispose of 
such property by will, although her hus¬ 
band was alive because the v ill was not 
made during coverture, whioh was still 
understood to mean a state during 
whioh the wife was under tho power 
of her husband, and as it wa3 
admitted that Adat was living separate and 
independently of her husbind at her 
father's house for thirty or forty years 
till her death, she was not under cover- 
ture. 

In appeal the Judge said : 

" Bai Adat stayed with her husband 
Purshottan lor a few years. She gave 
birth to four or five children who died 
long ago. Pursholtam then married a 
second wife with the result that Bai Adat? 
had to seek the shelter of her parents.' 
She lived with her parents and in thtiij 
house for about forty years prior to he? 
death. During this time her husbanc 
never maintained her, uor did he eve 
care to know how she was doing. Sh 
seems to have been treated as an aha 
donod wife." 
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He agreed with the learned trial Judge 
that Bai Adat really got her father's 
property as his heir, and referring to the 
decision of Bhau v. Raejhunath (L) said : 

The ruling quoted by the appellant 
lays down that it is not open to a wife 
to dispose of her stridtan property excel t 
Saudayik Stridhan without her husband s 
consent or permission during coverture. 
The principle on which the ruling is 
based is that females are always subject 
to the control of males even in a matter 
of disposition of their separate property. 
This condition of control can exist when 
the females reside with and are members 
of the family of the controlling male per¬ 
sons. If a husband abandons his wife and 
fails to fulfil the obligations enjoined by 
Hindu law to bis wife for more than a 
generation, he cannot claim the right of 
control over the propeity she acquired in 
her paternal house. The law which gives 
a husband power of control over the 
person and property of his wife also j re¬ 
sents corresponding obligations. If the 
latter are not discharged, the former must 
be treated as lost to a great extent. 
Bai Adat had virtually ceased to be a 
member of her husband s family. Her 
husband had, therefore, last all control 
over her properly and over her person to 
a great extent.” 

The appeal was, therefore, dismissed. 

The correctness of that decision has 
been contested in second appeal. We do 
not dispute for a moment the principles 
of Hindu law as stated in Bhau v. Raghu • 
with (l) with regard to the power of dis¬ 
position by a wife over her non-Saudiyik 
stridhan But it is perfectly clear, as 
pointed out by the lower appellate Judge, 
that the texts which are referred to in 
that judgment- contemplate quite a differ¬ 
ent state of facts from those which have 
been proven to exist in this case, and we 
cannot know what would have been laid 
dowr, supposing tbo possibility of a wife 
being separated from her husband for 
forty years could havo been contemplated 
in thoso timos. We think that the facts 
in this case aro sufficient proof that al¬ 
though Bai Adat at law was still the wife 
of Purshottam, he had lost all rights of 
control over her, so as to lose also the 
right to validate any disposition which 
she.might make by will of property in¬ 
herited by hei f rom her paternal relations. 
We think this decision is in consonance 

U) [1005] 30 Burn. 229 =7 Bom. L. R. 98 g. 
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with >,he views which would prevail at the 
present day in the community. Both the 
Judges who heard the ca?e in *,he lower 
Courts are Hindus, and we do not thick 
that they would have decided the case, as 
they have done, if they thought that 
their decisions wculd in any way offend 
the sense of the Hindu community. We 
therefore, dism'ss the appeal with costs. 

Appeal dismissed. 
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Macleod, C. J., and Coyajee, J. 

Keshav Krishna Kulkarni and others — 
Defendants—Appellants. 

v. 

.S’ h a n ka r Ma h a d eo K u l ka rt /—Plaintiff 
—Respondent. 

Seccrd Appeal No. 550 of 1923, Decided 
cn :9th February 1925, from the decision 
of the Sub. J., ht Class. Rtioagiri, in Ap¬ 
peal No. 45 of 1922. 

'tc , a) ] astir tnt$* Act % S. 15— Easement* f projr, t* 
iruj branches of trees grou huj on on~ 9 $ tan l over 
the land of another cannot be acquired by pres¬ 
cript ten. 

Hie private nui-ance caused by the over- 
laigirg bcugbs belonging to the rees cfone 
reigbbeur to tbe < wner of the land over which 
the bcugl s were ovtrharging does cot cr. ate a 
“right” within the d« firition <f "eesemen*'in 
tie Indian Eau merits Act, nor docs the con • 
venierce to the owner of the tree, always chang¬ 
ing in e»tcnt and position of space, become 
at any time so determinate t! at it could by my 
length cf time be hold to bo enjoyed as “of 
right". There can be no such case lent as can 
be acquired by prescription. 10 Bern. 420 Fell. 

[P 447 C 2j 

★ tfc) Easement Act , S. 18 —Projecting branches of 
ore's trees cn another's land cannot be a customary 
casement. 

A custom in tbe village not to complain 
against the overhanging of cocoatut trees ever 
neighbour’s lands would not be reasonable acd 
cannot be pleaded. It is indefinite and vague 
ncr can there be customer) easement under S' 

18 of projecting tbe branchos of trees growing on 
one's land over the land of another. 43 Bom . 1G4 
App. [P 418 Cl 2] 

A. G. Desai —for Appellants. 

S . Y. Abhyankar— for Respondent. 

Macleod, C. J.— The plaintiff sued to 
obtain a permanent injunction ordeiing 
the defendants to see that the two palm 
trees aDd the jack-fruit tree growing in 
the defendant*' land, or their leaves or 
any portion of them, did not overhang 
either the plaintiff's house or land, and to 
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obtain an order that these trees should he 

CuU r:X tntfTult the 

should be allowed to do so at the c^ense 
of the defendants, also In dama„es a 

°*The defendants raised many contentions 
i j their written statement. The principa 
issues raised on the pleadings were. 

(1) Is the plaintiff entitled to hire the 
defendants palms and jack-tree (Nos. I to 
B in the map-Eshil.it IB) removed > 

(3) Is the plaintiff estopped from asking 
for the removal of the palms and jack 

trC ( 4 ) Is the suit barred by limitation. 

(5) Have the defendants any and what 
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rights of easement with regard to the 

P The trial Judge held that the plaintiff 
was entitled to have such portions of 
defendant’s palmand jack-fruit-trees cut as 
overhung his property ; that the plaintiff 
was not estopped from asking for the re¬ 
moval of the palms, atd that as to the 
iack-fiuit-tree the question if estoppel 
did not arise ; that the suit was not 
barred by limitation ; and that the defen¬ 
dants had no rights of easement what¬ 
ever. Accordingly he directed the de¬ 
fendants to remove and out off those, por¬ 
tions of the two palms and one jaok- 
fruit-tree which overhung plaintiff's land, 
failing which plaintiff was at liberty to 
out them down at defendants costs 
through Court. Ho awarled no damages 
to plaintiff but allowed proportionate 
oosts against defendants. 

In appeal the principal issues were: 

(3) Whether issue 5 fratnod in the 
lower Court is nob comprehensive and 
does not include tno right of customary 
easement claimed by the defendants. 

(4) Whether the easements claimed by 
the defendants are proved, 

(5) Whether plaintiff is entitled lo 
have the two pilms and one jack-tree out 
bo far as they overhung plaintiff’s site 
and house. 

The Judge held on issuo No. 8 that 
issue No. 5 in the trial Court was suffi¬ 
ciently comprehensive so as to include the 
customary easement set up by defendants. 
On issue No. 4 the Judge held that the 
easements olaimed by the defendants 
were nob prefved, and on issue No. 5, that 
the plaintiff was entitled to have the two 
palms and one jack-fruit-tree out so far as 
they overhung plaintiff’s site and house. 


It has been argued in a, I eal before us 
that the defendant w« entitled to an 
easement by local custcm by wInch his 
neighbour was bound to suffer bis ^ and 
to be overhung by the defendant s t ee 
In ll.iri Krishna Josh v Kha'd-n 
Vithai (1) this Court decided that 
private nuisance caused by the o\or, 
harging lv ughs belonging to the tre » of 

one neighbour to ike owner of the land, 
over which the houghs were ov C rhangin t 
did Dot create a "in hi" within the debni-, 
tiou of "easement ’ in the Indian Ease¬ 
ments Act, nor did tho convenience to 
tire owner of the tree ahvays changing ini 
extent and position of sp.ee, become at, 
any time so determinate that it could by 
any length of time be held to be enjoy ed 
as "of right," a matter essential under 
S lo of that Act. In the judgment ot 
Mr. Justice Jardine the whole law on the 
subject was carefully considered. I ho 
question whether such an easement was 
recognised by the rules of Hirdu Jurispru¬ 
dence was discussed, and the princij les, 
applied in such cases hy the Courts in; 
England explained. There is no reason, 
why we should differ from the conclusion! 
arrived at in thit judgment, and there 1 
can te no such easemint as is claimed in 
this caso which can be acquired by pres¬ 
cription. 

It is contended, however, th it although 
sucli an easement cannot be aoq ired by 
presription it can be acquired by 
local custom. The sirae question arose m 
Vishnu v. Vasudeo (2), where the plaintiff, 
claimed the same relief as the plaintiff in 
this suit. Before the appeal Court it 
was argued that the defendants 
should have bean allowed to \ rove the 
alleged custom as to his right to retain 
the trees overhanging the plaintiff’s land. 
Shah. J. said (P. 828) 


“ As to the first point I have no hesita¬ 
tion in disallowing tho appellant's conten¬ 
tion. It is clear on the authorities, and 
for tho purpose of this point it is uot dis¬ 
puted before U9, that tho plaintiff has the 
right to cut off thoso portions of the trees 
which overhang his land. This right is re‘ 
cognised in Lemmon v. Webb { 3); Hari 
Krishna Joshi v. Shankar Vtthal (l) and 

(1) [1895] 19 Bom. 420. 

(2) [1918] 43 Bom. 164-47 I. C. 629=20 Bom. 

L. R. 826. 

(3) [1895] A. 0. 1=64 L. J. Cb. 205=11 R. 

116=71 Ij. T. 647=59 J. P. 501. 
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Fjilshmi Naraia Banerjee v. Tara Pro- 
sauna ft inerjee (4>. As regards the alleged 
custom, the defendant described the custom 
in the written statement in these terras : 

No owner of plantation can make a com¬ 
plaint against another owner even if these 
trees grow in any direction in the air. 
There is a Vahivat (custom) to this effect 
in our province continuing over thousands 
of > ears.’ 

When the issues were framed, there 
was no specific issue raised as to this cus¬ 
tom. After the hearing of the 9uit com¬ 
menced, an application wa3 made on No¬ 
vember 29, 1915, in which tho defendant 
requested the Court to raise the issue as 
to custom in these terms : ‘ Does defend¬ 
ant prove that there is a custom in the 
village not to complain against overhang¬ 
ing of cocoanut trees over every neigh¬ 
bour's land '?’ The *rial Court disallowed 
tho application of the defendant for this 
issue and the evidence relating to it. It 
is urged before us that the trial Court 
should have allowed the defendant an 
opportunity of proving this custom. Hav¬ 
ing regard to the terra3 of the issue it 
seems to me that the trial Court was 
right in disallowing the defendant's appli¬ 
cation. As stated in the written state¬ 
ment, and as indicated in the proposed 
issue, there is a custom in the village not 
to complain against the overhanging of 
cocoanut trees over neighbour's lands. It 
seems to me that such a custom would not 
be reasonable and cannot bo pleaded. In 
effect it amounts to a plea that a person 
whose right to land is infringed cannot 
sue in respect of that infringement. Apart 
from tho form in which the alleged cus¬ 
tom is stated by the defendant it seems 
to me that in substance it is indefinite 
and vague ; and, in my opinion, it will 
serve no useful purpose to direct at this 
stage an inquiry as to custom, which, as 
stated by the defendant, does not appear 
to be either reasonable or deSnite. In 
this view of the case it is not Decessary 
to consider Mr. Gokhlo’s argument on be¬ 
half of the respondent that there could he 
no customary easement in respect of the 
right to overhang the trees on a neigh¬ 
bour's land as such a right is not an ease¬ 
ment within the meaning of the definition 
of ‘ casern nt ’ under the Indian Ease¬ 
ments Ait. I express no opinion on the 
general question as to whether the right 
to retain the trees overhanging the neic h- 

(4) tl‘J04j 31 Cal. ‘Jl4=8 C. \V. N. 710. 


hour's land is a customary easement with¬ 
in the meaning of S. 18 of the Indian 
Easements Act.” 

Although Hari Krishna Toslii v. Shan¬ 
kar Vitkal (l) was referred to on the 
question whether the plaintiff had a right 
to cut off those portions of the trees 
which overhung his land, the learned 
Judges avoided deciding whether there 
can be such a customary easement within 
the meaning of S. 18 of the Indian Ease¬ 
ments Act as was claimed by the defen¬ 
dants in thp case before them. But it 
seems to us that the decision in Hari 
Krishna Joshi v. Shankar Vithal (1) is 
sufficient authority for deciding that there 
can be no such easemeut, as is claimed in 
this case within the meaning of that term 
in the Indian Ea9em3nts Act, and if there 
can be no such easement, then such a 
right cannot be proved to exist by local 
custom under S. 18 of the Indian Ease¬ 
ments Act. We think tho lower appel¬ 
late Judge was right in saying that the 
custom set up was too vague and indefi¬ 
nite. It wa9 neither anciont nor invari¬ 
able. Besides, if a few persons close to 
tolerate their neighbour's palm3 overhang¬ 
ing their houses, such act could uot estab¬ 
lish a custom binding on all others. 

The result must be that the appeal is 
dismissed and the decree passed by lower 
appellate Court confirmed. 

The appellant objected to the terms of 
the decree, but it is difficult to see ho.v 
the plaintiff's right could ho protected by 
any other order. Tho plaintiff is entitled 
to cut off such portion of his neighbour’s 
trees as overhang bis land, and the decree 
allows the defendant to cut off thoso por¬ 
tions of the two palms and one jack-fruit- 
tree which overhang tho plaintiff’s land 
before tho plaintiff exercises his own rights 
in the matter. 

Respondent No. 1 will get his costs of 
the appeal. 

Appeal dismissed. 
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Macleod, C. J., and Coyajee, J. 

Burjor F. R. Joshi —Appsllant. 

v. 

Ellerman City Lines, Ltd.— Respon- 
dentd. 

O. C. J. Appeal No. 30 of 1925 and 
suit No. 3550 of 1923, Decided on 10th 
July 1925. 

Arbitration Ait, S. 4-Bill-of-lading gnlng 
option (o one party only to choose forum—There 
Is no submission within S. 4. 

By a clause in a bill-of-lading it was provided 
that all claims arising under the said bill-o£- 
lading shall be determined at the port of des¬ 
tination ol the goods according to British Law, 
or, at the ship-owner’s option, shall be determin¬ 
ed in the United Kingdom and to the exclusion 
of the jurisdiction of auy other country ; 

Held : that unless the ship-owners exercised 
their option the parties would be able to file 
proceedings in the Courts of the port of destina¬ 
tion. The definition of submission in S. 4 of 
tho Arbitration Act cannot be extended so as to 
include an agreement such as tho oue appearing 
in tho bill. A submission to arbitration, 
according to S. 4, is a submission which 
provides that either party in case of a dispute 
arising on the contract is at liberty to take the 
necessary steps to get the dispute deoided by 
arbitration. 1**24 Bom. 881 Dlst. 

[P.450C. 2; P. 451 C. 1] 

0. L . Setalvud —for Appellant. 

Coltman—lor Respondents. 

Macleod, C. J—The plaintiff hied 
this suit on 20th August 1923, claiming 
as an endorsee of a bill-of-lading for 280 
tons of potatoes shipped on board the 
defendants’ ship, The City of Calcutta , 
at Naples. It was ulleged that when 
the goods arrived in Bombay, on or about 
28th August 1922, a great portion of 
thorn were found to be totally damaged 
and unfit for any use. Notice of the 
damago was given to the defendants' 
agents in Bombay, and it was claimed 
that the damage was due to the faot 
that the ship was not fit to carry such 
cargo, and that the defendants failed 
to take proper and reasonable care of 
the said goods. The delay in filing the 
suil originally appears to have been due 
to the faot that parties were endeavour¬ 
ing to sottle their differences without 
having rec lurse to a Court of law 

On 3rd Ootober 1923, the defendants 
entered an appearance in the following 

form, whioh was directed to the Pro- 
thonotary 

Please enter an appearanoe whioh 
is made under protest on behalf of the 
defendants in the above suit, who intend 
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to defend it upon inter alia the ground 
of no jurisdiction.” 

Thereafter there was a further attempt 
to settle the dispute. 

On 6th December 1924, the defendants’ 
solicitors wrote to the plaintiff's solicitors: 

" The above suit appears od the pros¬ 
pective board. Pursuant to your in¬ 
structions in your letter No. 30543, dated 
15th December 1923, we have done noth¬ 
ing in the matter. Is the suit now 
to be dismissed ? Please let us hear 
from you.” 

On 6th January 1925, the plaintiff's 
solicitors replied : 

“ We have seen our client and are in¬ 
structed to state that our client will 
proceed with the suit as your client has 
refused arbitration. If. as you say, you 
have done nothing in the matter so far, 
our client is willing to consent to the 
suit being postponed for some months." 

On 23rd January 1925, the defendants 
took out a summons asking for an order 
that the 6uit and all proceedings there¬ 
under be stayed. 

An affidavit was filed in support of the 
summons,.clause 4 of which is as follows : 

“ By clause 20 of the said bill of-lading 
it is provided that all claims arising 
under the said bill-of-lading shall be 
determined at the port of destination of 
the goods according to British law, or, 
at the shipowners' option, shall be deter¬ 
mined in the United Kingdom and to the 
exclusion of the jurisdiction of any other 
country." 

Exhibit A to the affidavit was the bill- 
of-lading, clause 20 of which is correctly 
set out in para. 4 of the affidavit. 

The plaintiff filed an affidavit in reply 
sotting out the negotiations whioh had 
passed between the parties after the 
claim had been made. At the end of 
para. 8 there is the following passage : 

‘ I say that 1 had consented to further 
proceedings in the suit being stayed solely 
because negotiations for settlement were 
pending. From August 1923 till January 
1925 the defendants never stated, either 
through their agents or their attorneys, 
that they wanted to have the dispute 
deoided by a Court of justice in tho 
United Kingdom. Under these circum¬ 
stances I submit the defendants are es- 
topped from taking advantage of olause 20 
m the bill-of-lading at this stage of the 
suit and are not entitled to havo the suit 
anrl the proceedings therein stayod." 
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That statement does not a[ pear to have 
been in any way contradicted by the 
affidavit filed on behalf of the defendants 
on 4jh February 1925. 

We may take it then that until the 
affidavit was filed in support of the sum¬ 
mons on 22nd January 1925, the defen¬ 
dants had not attempted to exercise the 
option, which they asserted they had, 
of compelling the plaintiff to file hi3 
suit in the Courts of the United Kingdom. 

The summons came on for hearing before 
Mr. Justice Taraporewalla on February 
13,1925. The learned Judge said that it 
was conceded that if the parties agreed to 
have their disputes decided by a foreign 
tribunal, it would amount to a submission 
to such foreign tribunal, and that 
there were decisions of this Court 
which were binding on him in 
which it had been so held. The learned 
Judge was probably referring to the last 
case on this point decided by this Court in 
Haji Abdulla v. Stamp (1). In that case 
there was a dispute with regard to a 
claim on a policy of m irine insurance, 
which provided that all disputes should be 
referred to England for settlement and 
no legal proceeding! should be taken 
to enforce any claim except in 
England where the under-writers 
were alone domiciled and carried 
on business. It was held by this Court, 
following the decision in Austrian Lloyd 
Steamship Comp my v. Gresham Life 
Assurance Society (2), that the above 
clause in the policy of insurance am ranted 
to a submission to arbitration, and an 
order, therefore, was made that the suit 
should be stayed pending the result of 
«uch arbitration. The same point arose 
in Ki rchner k Co., v. Gruban (3) : 

“ By an agreement in writing dated 
Tune £0, 1905 the defendant, a German 
subject agreed with the plaintiffs, a 
Leipzig firm, to act as their representa¬ 
tive in the United Kingdom; to devote 
all his activity and industry exclusively 
to the sale of their goods ; not to divulge 
any business matter to anyone; and 
under a money penalty to remain in his 
position and not to tive notice before July 
1, 1910, to be three months’ notice if then 
given. The parties agreed to submit 
themselves in all cases of dispute to 
the exclusive jurisdiction of the Leipzig 

(1) 1924 Bom. 3 >1=26 Bom. L. R. ‘224. 

(2) [19-3] 1 K. B. 249. 

(3) [1909] 1 Cta. 413. 


Courts and to the exclusive 
applicability of the German Law. Held, 
(l) that prima facie the agreement to 
refer was binding upon the parties and 
was one upon which the Court would act 
unless for some good cause the matter 
ought to be determined otherwise than by 
the Leipzig Court.” 

We think then that if the clause in the 
bill-of-lading could be read as stating that 
all claims arising thereunder should be 
determined according to British Law’, or 
should be determined in the United King¬ 
dom, and to the exclusion of the jurisdic¬ 
tion of any other country, it might have 
l>een said that there was an agreement to 
refer any dispute for the decision o! the 
Courts of the United Kingdom. But that 
i3 not what the clause say3. Unless the 
shipowners exercised their option the 
parties would be able to file proceedings! 
in the Courts of the port of destination. 

The real question is whether as a 
matter of fact this particular clause was 
a submission to arbitration within the 
meaning of the word in clause 4 of the 
Indian Arbitration Act. On this question 
the Judge said : 

“ The other question for which I took 
time to consider was a question raised by 
the plaintiff that as clause 20 gives option 
to one party only to have the matter 
determined by a foreign tribunal it does 
not amount to a submission under the 
Indian Arbitration Act and that for the 
purpose of making it a valid agreement to 
submit, both the parties should be equally 
bound. I have not been able to find any 
authority on the point, but on a careful 
consideration of the matter, I cannot 
agree with the plaintiff’s contention. The 
parties here agreed to have the matters 
decided by a foreign tribunal, but at the 
option of one of the parties. Immediately 
that party exercises that option, in my 
opinion, the parties arc bound to 
have the matters determined by arbitra¬ 
tion, and it is no less a submission coming 
within the definition in the Indian Arbi¬ 
tration Act because the right is to be 
exercised at the option of one of the 
parties. The other party has agreed to 
abide by that option so that immediately 
the shipowners exercised that option, 
there is an agreement to refer the matters 
to a foreign tribunal, and originally the 
Court would stay the proceedings and 
leave the parties to their remedy by 
arbitration 
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It seems to me that a submission to 
arbitration, according to S. 4 of the Indian 
Arbitration Act is a submission which 
provides that either party, in case of a 
dispute arising on the contract, is at liber¬ 
ty to take the necessary steps to get the 
dispute decided by arbitration. Under 
this agreement the plaintiff had no option. 
It -s true that he could file a suit in the 
lOourts of the United Kingdom subject 
to any question of jurisdiction. Certainly 
he could file a suit in Bombay ; but he 
could not insist, if the defendant wished 
to die a suit, that the suit should be deci¬ 
ded in the Courts of the United Kingdom. 
Therefore, at the time the suit was filed, 
there was no submission to arbitration 
existing so far as the plaintiff wa9 con¬ 
cerned, of which he could take advantage, 
and it would only be when the defendants 
took the objection that they had an 
option to have the suit tried in the Courts 
of the United Kingdom, that it could be 
said that the jurisdiction of this Cwurfc 
was in any way interfered with. 

I do not think, therefore, that the defi¬ 
nition of submission” can be extended 
so as to inolude an agreement such as the 
one appearing in olause 20 of the bill-of- 
ladmg. Leaving aside the particular 
nature of this agreement, if there had 
been an ordinary agreement to refer any 
disputes that might arise to the arbitration 
of named arbitrators at the option of one 
of the parties, then I should certainly hesi¬ 
tate before holding that was a submission 
within the proper meaning of that term. 

But even oi the merits, assuming there 
was a submissi )n, so fchat the Court would 
be entitled under S. 19 of the Indian 
Arbitration Act to stay proceedings, we do 
nos think that this is a case in which 

P k ? T d u D83 3hou,d ** 9tayed - We do 
think that in the circumstancea of the case 

the plaintiff should be compelled to start 

proceedings afresh in order to get the 

dispute between him and the defendant 

company decided and there is no reason 

i‘7 Wl ? th ' 8 oUim ™i°S in August 
, 61hl "abject-matter of a suit of 1923, 
should not be deoided in these Courts as 

unriJr^h P ° ai i lb e ' , Either party can apply 

2! 5? c t0 have the transfer- 

Ehfl h* th - 0 ,9b ° ° ornmeroia l causes, when 
the hearing oan be expedited. The sum. 

Oo°u t W, !i with 009fca this 

Court and m the lower Court, 

oyajee, J.—I am of the same opinion. 

Summons discharged.. 


Macleod, C. J., Shah and 
COYAJEE, JJ. 

Salhiram Narayin Palvardhxn and 
othe r s —Plai n titf i —Appellants. 

v. 

Balkrishm Sadashiv Modal i—Defend- 
ant—Respondent. 

Second Appeal No. 109 of 1901, Decided 
on 3rd April 1925, from the decision of 
the Joint Judge, Thana, in Appeal No. 52 
of 1922. 

irir Hindu Law —Successicn — Ba ndhu s—l'ya- 
valutra Mayukha—Father’s sister’s son is pre¬ 
ferred to maternal uncle. 

In Bombay Presidency, under Vyavahara 
Mayukha, a father'd sister’s son is a preferential 
heir to the maternal uncle. 

Per Shah. /.—The fathor's sister's son has 
oloser affinity with the propositus on account 
of his connection through the paternal grand¬ 
father than the maternal uuole who is con¬ 
noted with the deceased through his maternal 
grandfather and also judged by the tost of 
religious benefit to the propositus rssulting from 
oblations offered by the two bandhus in ques¬ 
tion, tho fathor's sister’s son should be preferred 
to tho maternal uncle. [1\ 457, 0. 1 and 2.] 

G. S. Iiao~ior Appellants. 

P. B. Shingne —for Respondent. 

Macleod, C. J. —The plaintiffs in this 
suit sued for the possession and income 
of certain property, claiming to be the 
heirs as the paternal aunt's sons of one 
Shankar Balkrishna who died in 1918 
unmarried ; the defendant resisted the 
claim on the ground that, as the maternal 

uucle of the deceased, ho was tho nearest 
heir. 

The following pedigree shows the rela¬ 
tionship of the parties and their ances- 
tors: -v • 

Mfttoroal Paternal 

great* 

graud.ather grandfather 

I | 

1'atoronl 

graudather grandfather 


I 


I 


(defendant) Mokl -T F ^ ^Jl aunt 


Shankar Narayan and 
(Propositus) two others 
m. . * * — - (Piaiutifis). 

Ibe trial Judge, without giving anv 
reasons, said that tho plaintiffs Ml 
preferential heirs of the deoeUd 
passed a deoree in their favour. * 
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The defendant appealed. 

The Joint Judge said : " The appellant 
as well as the respondetts are sapinda) 
to the deceased Shankar. Unquestion¬ 
ably the maternal uncle stands nearer to 
Shankar by sapinda relationship than the 
respondents. This is one of the grounds 
on which the maternal uncle should be 
preferred to the respondents. The other 
ground, viz., the doctrine of spiritual 
benefit proceeds upon the right to perform 
the parvaDa shraddha.” He then con¬ 
sidered, as the maternal uncle offered the 
pinda to the maternal grandfather and 
great grandfather of Shankar, while the 
plaintiff offered the pinda to the paternal 
grandfather and great-grandfather of 
Shankar, and as Shankar was bound to 
offer the pinda to both his paternal and 
maternal ancestors that it would be diffi¬ 
cult to determine the question who would 
confer the greater spiritual benefit on the 
deceased Shankar. He decided in favour 
of the maternal uncle as Shankar wouli 
be under tho obligation to offer the pinda 
to his maternal uncle while there was no 
obligation to offer the pinda to the pater¬ 
nal aunt's sons. 

Accordingly the appeal was allowed 
and the plaintiffs’ suit dismissed with 
costs throughout. 

The plaintiffs have appealed to this 

Court. 

The plaintiffs and defendant are atrna- 
bandhus of the deceased. The question 
to which of two contesting atmabandhus 
preference should be given is always aris¬ 
ing, and though there is no dispute as to 
the texts which are applicable it lias l»een 
found impossible by the Courts to lay 
down any common rules of inheritance 
which would enable the dispute between 
any possible pair of claimants to be 
decided. 

Mr. Mulla, in his principles of Hindu 
Law, gives a list of forty-two male atma¬ 
bandhus, besides female bandhus, and has 
endeavoured to state the rules which 
govern succession amongst them ; but 
these rules, as he points out in his latest 
edition, are subject to alterations as the 
result of judicial decisions. 

In Safjuna v. Sadashiv (l) there was a 
contest between the tathor's half-sister 
and tho maternal brother. The case 

tl) [190*2] aTiBom. 710=1 Horn. 1 iTk. 527. 
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came from Ratnagiri where the Mitak- 
shara prevails. 

According to the Yyavahara Mayukha ■ 
the father's sister is a gotraja sapinda ; 
but it is not clear whether under the 
Mitakshara, as interpreted in the Bombay 
Presidency, she is a gotraja sapinda or a 
bandhu. Sir Lawrence Jenkins considered j 
it unnecessary to decide this question as 
it was sufficient to say she was not more ' 
remote than a bandhu. He then dealt 
with the argument, based on the decision 
in Narasiynma v. Mangammal (*2), that 
except where females were specially men¬ 
tioned priority was given to male heirs. 
It was conceded that as between heirs of 
the same lino preference was given to 
males, but that as between different lines 
of heirs sex had no place as a determining 
factor. Tho fact that the mother was 
given preference to tho father in heirship 
to the son was not considered as influ¬ 
encing succession where the contest lay 
between these claiming through the father 
and those claiming through the mother. 
If there had to be a choice between the 
analogy furnished by tho order of succes-' 
sion as between father and mother direct¬ 
ly on the one hand, and by the order of' 
succession us between pitrubaidhus and 
matrubandhus on the other, the choice 
would fall on tho latter as being the 
closer, and for what it was wjrth the 
conclusion to which that led was in 
correspondence with the orders on which 
those internal lines were enumerated 
in the text cited by Vijnanesvara. “ The 
sons of his own father’s sisters, the 
sous of his own mother’s sister and the 
sons of his own maternal uncle must be 
considered as his own cognate kindred.” 
That was supported by the opirion attri¬ 
buted to Balambhatta, who contended 
that the father should have precedence 
over the mother "upon the analogy of 
more distant kindred, where tho patornal 
line has invariably tho preference before 
maternal kindred.” It was, therefore, 
hold that as between the deceased’s own 
bandhus, those connected through the 
father were to bo preferred to those con¬ 
nected through the mother. It will be 
noted that no mention was made of the 
question whether the spiritual benefit 
conferred upon tho propositus by rival 
bandhus was to l>e considered as a ground 
of preference. 

In Veda chela Muduliar v. Snbr amnnia 
(2* [1889] 13 Mad. 10. 
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St tidal iur (3) tho contest was hetwaec the 
maternal uncle and the paternal aunt's 
grands5ii. Tlie appeal came from the 
Madras High Court and their Lordships 
reviewei in an exhaustive manner the 
whole question of the order of succession 
amongst hand hue. The head-note to the 
report does not reein to he absolutely 
correct as it can only he inferred from 
their Lordships’ judgment that they disap¬ 
proved of the decisions in Suw/ratnmal v. 
liatigas'imi Mwill in r (t) and fialusami 
Ptiiulilhur v. Narayrua h'.ttt (.“»), so far as 
they held that among bandhus of the 
same class those ex parte pa tern a are to 
be preferred to those et parte matania. 
Their Lordships said : “Recent writers on 
Hindu law have divided each Hass of 
liandhus into two sub-classes respectively 
designated as cognates r./- parte pi tenia,tint] 
cognates ex parte materni. This suh-divi- 
sion is ovidontly based on an inference from 
the order in which the several bandhus 
are mentioned in the illustrative enumera¬ 
tion, for instance, among the atmabandhus 
enumerated the name of the father's 
sister’s son is first given ; bhen comes the 
mother's sister’s son ; and after him, the 
son of the mother's brother....from this 
it has been inferred that the expounder of 
the rule in question intended that each 
Hass should he divided into two sub- 
Hasses according to the side of reUtion- 
shij), and that in every case preference 
should he given to the lather's side. 
Their Lordships, again, in the viow thev 
take of the rights of oho parties in the 
present case, do not think it necessary to 
oppress an opinion how far this proposi¬ 
tion is in conformity with the oxpress 

that m 0ftc ' h olsns piopinqnity shoull 
he the governing factor." Their Lordships 
then considered various Madras decisions : 
Naramna v. Mauyamnnl (2), whore the 
maternal uncle was preferred to the 

t/Wn 8l9 K r: f, 7 *'™' v. Venkata. 

* „ (6) f wher ® H,c maternal grandfather 

SlutlJ, to „ tho fathei -' s : 

whn! M "" V ' , (7) 

,5 j 'f ,n , 3ther ' 0 half brother was 
®[ err e^to the father’s paternal aunt; 

(3) io-.V'T 0 ',^ 44 Mad.^-rsT A~ 

14 I J * W. 40'2 ='2 p I 7 nr- ..v 

•p n ° m - r '- K. ♦»!?)—:HO M. T. 


(*) 
(5) 
• 18) 
(7| 


T. 198 (P. 0.). - 

[l8t)4J 18 Mad 103=4 yr t i 
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Sunrlnuumal v. /iVhi/tww' Mudaliar (4)' 
where the pateanal uncle's daughter's son 
was preferred to the sister's daughter and 
the mother's sister’s sons an«l Balummi 
Pmauih'- v. y-irattan i Han (a), where 
the sister’* son's son \va* preferred to the 
maternal uncle's son. Among otlier 
reason-; for the conclusion ; n that case it 
was stated at the* end of the judgment 
(P. 349) : “Another fundamental princi¬ 
ple of the law in favour of the third defen¬ 
dant's preferable right is that among 
bandhus of a class those wha am nv parte 
pa'crn.i tako before bmdhus ev parte 
iinterna.” The learned Judges relied on 
this division of atmabandhus into thoso 
two sub-classe* in para 598 of the 
Sarasvati Vilasa (Setlur’s Collection of 
Hindu Law Books on Inheritance, p. 184): 
“Nor could it he urged here that the 
mother being nearer than the father, the 
matru-bandhu* take the wealth before the 
pitru-handhus. From the toxt. of these 
the mother is more important than the 
father ; (21 the mofchor's precedence alone 
is stated and not that of the mother’s 
bandhus. Therefore, we think it sound 
tlia’i the matru bandhus should take the 
wealth only after the pitru-handhus.” 
Their Lordships of the Privy Council re¬ 
marked that a very small consideration 
would show that the passage had nothing 
to do with the members of th? same class 
infer se. It only explained why pitru- 
handhus were to he preferred to matru- 
bandhus, the mother’s position being 
special to herself under an expross rule. 

In the end their lordship?, after con¬ 
sidering the texts, tho commentaries, the 
judicial decisions and the viow of modern 
writers, fell back on tho four propositions 
in Muthusamt v. Mnttnkunuirat tint (7) 
which as a matter of t'aot give one very 
htll 6 assistance in deciding in a particular 
case which of two rival atmabandhus is 
to he preferred. The ihird proposition i 9 as 
follows: The examples given in the text 

ol \ ndha Satapa or Boudhayana aro in- 
tended to show the male in which nearness 
of afbnity is to he ascertained/ 1 That'propo- 
sition was useful in the case before tho 
Court as showing that the maternal 
uncle s son was an atmabaudhu, while the 

fathers paternal aunt’s son was a pitru- 

w ? ,! U: fl butlt cloes not ,,el P to decide 
whether the maternal uncle is to bo pro- 

ferred to tho father’s sister’s son. The 

fourth proposition was as follows: “ That 

as between bandhus of the same class, the 
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spiritual benefit, they confer upon the 
propositus, i', as stated in the Viramitro- 
d lya, a ground of preference.’ But how 
is spiritual benefit to be measured, and 
how far as a ground of preference will it 
prevail against propinquity? There would 
certainly appear to be some foundation for 
the opinion expressed by Sadasiva Ayyar, 
J.» though their Lordships were not pre 
pared to accept it, that the introduction of 
such questions as spiritual benefit or of 
death pollution, or of the right of per¬ 
formance of obsequial ceremonies would 
only lead to inextricable confusion. In 
many cases who is the nearest heir can 
easily he decided without any considera¬ 
tion of such questions ; but when the rival 
merits of the claimants are fairly equally 
balanced we have no guide a3 to the 
extent to which the answer to thess ques¬ 
tions can avail as a ground of preference. 
Their Lordships approved the express rule 
that in succession amongst bandhus, to the 
nearest sapinda the inheritance belonged, 
and so far that would appear to conflict 
with the rule laid down in Saijuna v. 
Sadashiv (1), but the test of nearness of 
aflinity to the deceased had also to bo 
regulated by the test of spiritual benefit. 
To what extent spiritual benefit is to be 
considered a ground of preference so as 
to overcome nearness of aflinity still 
remains to he decided in each contest 
amongst bandhus. In the contest between 
the maternal uncle and the paternal aunt’s 
grandson there was no difficulty ; the 
former was the noarer heir and offered 
oblations to the maternal giandfather and 
great-grandfather of the propositus, while 
the latter offered no oblations to the 
ancestors of the propositus. 

In Jlalkrishnn v. Ramkrishn i 0 s ) it was 
held by this Court, following Narasiunni 
v. Mangammal (2) and Rajah Vcnkiti 
Narnsimhi v liijali Surenini Venkata 
Purushotham < (9) that male bandhus 
should be preferred to females so that a 
mother’s sister's son was preferred to a 
brother’s daughter, but, as pointed out in 
Kenchnva v. Gir'nmllappi (101, Satjunna 
v. Sadashiv (1) was not cited. so that 
’ (8; [1920] 45 Bora. S53=59 1. C. 771=22 Bom. 

L. H. 1412. 

(9) [1908] 81 Mid. 821 = 18 M L J. 409 -1 

M. L. T. 5. 

(10) 1924 P. C. 209-48 Bom. 659=51 1. A. 
308=26 Bom. L. R. 779=20 M. L W. 417 
=47 M. L. J. 401=22 A. L. J. 952=5 L. R. 
P. C. 182=40 C. L. J. 447=29 C. W. N 
271=(192J) M. W. N. 719=35 M. L. T. 244 
=3 Put. L. R. 9 (P. 0.). 


whensver the two conflicting principles of 
preference of the paternal over the 
maternal line, and preference of the male 
over the female sex in the Presidency of 
Bombay had to he weighed, the Cnurt 
which weighed them would have to choose 
between the two decisions. 

Now, if the bandhus on the father's 
side had to be preferred to those or tfie 
mother’s side the paternal aunt’s grand¬ 
son would have been preferred to the 
maternal mcle in Vedacliela v. Stibra 
ni'inya (3), and the decision of the Privy 
Council in that case must no doubt be 
treated as preventing the rule in Siguna 
v. Sadashiv (i) being considered as a rule 
of universal application. 

In the pro;ent case, if we follow S igitaa 
v. Sadashiv (l) undoubtedly the plaintiffs 
succeed. If we consider propinquity, 
together with the doctrine of sjiritual 
benefit, the defendant is nearer to the 
propositus while the oblations offerel by 
the plaintiffs to the paternal ancestors are 
more efficacious, since we canuot agree 
with the Joint Judgo that the oblations 
offorei to maternal anoastors are of equal 
value. Nor can we agree with the final 
test suggested by him with regard to the 
pindas to ha offerel by the propositus to tbe 
rival claimants. We are then confronted 
witli the impossible task of expressing an 
uncertain moasuro of superiority of spiri¬ 
tual benefit in torras of propinquity or 
vice verst. Propinquity can be expressed 
in degrees of relationship to the propositus. 
Spiritual benefit can only be said to bo 
greater, equal or le ; s. Can the greater 
efficiency of the oblation; offered by tho 
plaintiffs to tho paternal ancestors of the 
propositus overcome the fact that tho 
defendant is one degree nearer the propo 
situs than the plaintiff, and can the pater¬ 
nal relationship of the plaintiffs be count¬ 
ed in their favour? Perhaps it will bo 
sufficient to say that in my opinion, weigh¬ 
ing all those considerations, preference 
should ho given to the plaintiffs. 

The uppoal is allowed and the decree of 
the trial Court restored. The plaintiffs 
will get their costs in this Court and in 
the lower appellate Court. 

Shah, J .—The question of Hindu Law 
that arises in this second appeal is as to 
who i* the preferential heir between the 
father s sister’s son and the maternal uncle 
of tho deceased. The plaintiffs are the 
sons of the sister of the father of the 
deceased and the defendant is the mater- 
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nal uncle of tlie deceased. The trial Court 
found in favour of the plaintiffs 
■without giving any reasons and apparent¬ 
ly without any doubt or difficulty about 
the point. 

The learned Joint Judge who heard the 
appeal held in favour of the maternal 
•uncle, and dismissed the plaintiffs' suit. 
The reasoning of the learned Judge briefly 
is that applying the test of religious effi¬ 
cacy the maternal uncle is nearer than the 
father’s sister’s son. 

It is urged on behalf of the plaintiffs- 
appellants before us that in the test 
relating to bandhus the father'9 sister's 
son is mentioned while the maternal 
uncle is not mentioned and that therefore 
he should be preferred. Further, it is 
urged that both being atmabandhus the 
bandhu ex parte paterua should be pre¬ 
ferred to the bandhu ex parte materaa 
among bandhus of the same class, that 
on the ground of propinquity the father’s 
sister’s son is nearer than the maternal 
unole, and that the mere calculation of 
degrees in the case of one on the father's 
side and in the case of the other on the 
mother ’9 side cannot help the Court in 
deoiding the question of propinquity as 
the consideration of degrees from two 
different sides involves an element of 
difference whioh renders the mere number 
of degrees an unsafe guide. It is also 
urged that even if the fce3t of religious 
efficacy be applied, the father's sisters 
son, who can offer oblations to his three 
maternal ancestors, who would include 
the paternal grandfather and great-grand¬ 
father of the deceased, should be prefer¬ 
red to the maternal uncle, who can offer 
oblations to his father, paternal grand¬ 
father and great-grandfather, who would 
be the three maternal ancestors of the 
deceased. 

On the other hand, on behalf of the 
defendant-respondent, it is urged that pro¬ 
pinquity is the only test for determining 
the question of preference among bandhui 
of the same class, that the maternal unole 
being nearer from the mother's side than 
the father's sister’s sons from the father's 
side the former should be preferred to the 
latter on the ground of nearer affinity. It 
is urged that in Yedaohela Muialiar v. 
Subramania Mudaliar (8) the test really 
adopted is one of propinquity and that the 
test of spiritual benefit to the propositus 
oannot be cohsidered as affording any 
safe guide in a case where one bandhu 
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oaD offer oblations to three maternal an* 
cestors of the deceased and the other can 
offer oblations to two paternal ancestors 
to wham the deceased could have offered 
oblations. Mr. Shingne did not argue—at 
least I did not understand him to argue 
that the spiritual benefit conferred by the 
maternal uncle is greater than tha ; con¬ 
ferred by the father's sister's son. Several 
decisions have beeu referred to in the 
course of the argument : but there is Done 
directly bearing on the competition bet¬ 
ween the two particular bandhus, whose 
claims we have to consider. 

, On a careful consideration of the argu¬ 
ments I am of opinion that the father’s 
sister's son should be preferred to the 
maternal uncle as a nearer bandhu. I 
shall briefly state my reasons for this 
conclusion. 

At the outset it may be mentioned that 
both are atmabandhus ; both are males 
and one is expressly mentioned in the 
well-known text relating to bandhus re¬ 
ferred to in the Mitakshara and the Yya- 
vahara Mayukha. It is expressly pointed 
out in the Mitakshara and the Vjavahara 
Mayukha that the atmabandhus exclude 
the pitrubandhus and that the pitruban- 
dhus are to be preferred to matrubandhus 
on aocount of their near affinity. It has 
also been held that the particular ban¬ 
dhus expressly mentioned in eaoh olass 
in the text are illustrative of the class 
and that the enumeration is not exhaus¬ 
tive. It has also been held that those 
expressly mentioned are not necessary to 
be preferred to those not mentioned sim¬ 
ply beoause they are mentioned. This 
position was accepted by this Court in 
Mohandas v. Krishnabai (11), where the 
maternal unole, not expressly mentioned, 
was preferred to mother's sistor's son 
expressly mentioned, and in Rajcppa v. 
Oangappa (12), where the question of the 
relative rights of two male atmabandhus 
related on the mother’s side and expressly 
mentioned was considered indepen¬ 
dently of this consideration. In spite of 
the argument of Diwan Bahadur Rao, 
based upon the foot-note No. 3 in Manda- 
lik’s Hindu Law at p. 82 of the transla¬ 
tion, whioh in its terms is based upon 
the rule quotod in the foot-note (No. 7) 
in the Sanskrit text of the Vyavahara 
Mayukha at p. 54 of the same book, the 

(11) [1881] 5 Bom. 597. " 

(12) 1922 Bom. 420 = 47 Bom. 48 = 24 Bon. 
lit R. 789. 
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preference of toe fathers sister’s son 
to tho maternal uncle cannot be based on 
that ground. 

I also desire to point out that in this 
case there is no question of a nearer 
female bandhu being preferred or post¬ 
poned to a more distant male bandhu : 
and there is no question here of weighing 
any conflicting principles of preference of 
the paternal over the maternal line and 
the preference of the male over tho fe¬ 
male sex in this Presidency. That con¬ 
flict will have to be settled when it arises 
for consideration, as pointed out by their 
Lordships of the Privy Council in Ken -» 
rhava v. GiriimUappa Ckannppa (10). 

The test of preference i9 propinquity. 
The word used in the Mitakshara is 
<mtarangatv<i ( ) In tho case of 

handhus we have to consider the blood 
relationship. The method of determining 
the nearness by calculating the number 
of degrees from the common ancestor 
• annot apply to handhus so effectively as 
to sapinda sagotras. The maternal uncle, 
taking the common ancestor on the 
mother's side, may appear one degree 
nearer than father's sister's son as taken 
from the common paternal ancestor. 
But where there is not one common an¬ 
cestor either paternal or maternal for the 
purpose of determining the relative posi¬ 
tion of the two handhus, this way of 
determining the nearness cannot lie de¬ 
cisive and the clement of differences 
between the paternal and maternal line 
necessarily comes in. 

Tn this Presidency the preference of the 
paternal over tho maternal line among 
tho same class of handhus was approved 
in Sagnna v. Sadashiu fl). That pre¬ 
ference has not been totally negatived in 
any case. It is perfectly true that tie 
universal preference given to the paternal 
over the maternal line has been definitely 
negatived by their lordships in Vrdachda 
Mudali'ii's caso (-1) ; but in that case 
their Lordships do not go so far as to say 
that there is no scope foi any preference 
whatever on that ground. Its application 
as a conclusive test with reference to the 
consideration of near affinity. ha3 been 
negatived, hut its consideration as an 
element in determining the propinquity 
or affinity is not excluded. In fact it 
could not be excluded : for in that very 
case their Lnd ships expressly approve of 
the tost- of religious benefit laid down by 
Muthusami Ayyar, -I. in Mnthusami v. 
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Mutlmkiimarasavit (7) : and in applying 
the test of spiritual benefit the possible 
superiority of the pin las offered to the 
paternal ancestors of the deceased over . 
pindas offered to the maternal ancestors 
does come in for consideration in an 
apparently different form. But in sub¬ 
stance it is the same thing as the pre¬ 
ference of the paternal over the maternal 
line. 

Tu applying the test of affinity unen¬ 
cumbered by any considerations of 
spiritual benefit, it must be remembered 
that the daughter and the daughter's son 
occupy a very high place in the list of 
specified heirs. Then the sister (i. e., the 
father's daughter) is mentioned as an 
heir in the Vyavahara Mayukha after the 
specified heirs before the agnates and in 
this Presidency under the Mitakshara also 
the sister, though not expressly men¬ 
tioned, has got an equally high place. 
L’oe cases with reference to tho position 
cf the sister in this Prssidencv are rs- 
ferred to at p. ”>54 of the report in 
Dittatraija lihnnrao v. Gangahai (13). 
In the Madras Presidency the sister 
would occupy a much lower place even 
among handhus. 

Then, when we come to the sister’s son. 
though he is not mentioned as a bandhu, 
he would occupy a high place among the 
atmabandlius in this Presidency ; and 
certainly he would not he preforred to tho 
sister as in Madras. It is sufficient to 
refer to the decision in Ichharam Shum- 
hlnodis v. Prumanund Hhieechund ( 14). 

Then we come to the father's sister, 
that is the grandfather's daughter. Ac¬ 
cording to the decision in Saguna v. 
Sadashiv (l) she would he preferred to the 
maternal uncle. I am willing to treat it 
as an open question whether on account 
of her being a fomale she will he able to 
retain the place which has been assigned 
to her by Jenkins, C. J. with reference to 
the maternal uncle in view of tho later 
decisions in Ualkrishna v. Ramkrishna (8) 
and Kencliava v. GiriimUappa Chan - 
nappi (10). I do not desire to lay any 
emphasis on the decision in Saguna's case, 
beyond indicating that after consideration 
the paternal line was given preference 
over tue maternal line, and that if that 
preference is not to he altogether excluded, 
her son, who is mentioned as an atma- 

(13) BJ22 Bom. 321=40 Bom. 541=24 Bom. 
L. R. 6‘J. 

1 14) 2 Borr. 515. 
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bin-lhu, weald ha cnnid ve 1 a nearer 
relation on a icon at of his connection 
with the jutem.il line of ‘.ho propositus. 
As regards tho maternal uncle, while ha is 
a very close bio id relation on the mother s 
side, the idea of preference of the paternal 
over the maternal affinity cvnnot he 
altogether exclude.1. Without, therefore, 
attempting to generalise beyond the 
necessity of the cise, in my opinion the 
.father's sisters son lias elisor affinity 
‘with the propositus on account of his 
connection through the paternal grand¬ 
father than the miternal uncle who is 
‘connected with the d-oa.isd through hii 
'maternal grandf ither. 

I have ile alt-with the questi »n far 
without reference to the test of spiritual 
benefit to the propositus. That test is 
difficult of application generally speak¬ 
ing as regards bandhus when one 
is connected through the paternal line 
and the other through the in iternal 
line. It brings into operation the 
difference between the oblations which it 
is the duty of a person to offer at different 
kinds of Shraddhas. I shall refer briefly 
to Dharmasindhu and Niroayasindhu as 
to the obligations to offer' oblations to the 
maternal ancestors. Parvatn Shraddhas 
are of throe types which are described as 
Ekaparvanak i, Dwiparvanaka and Tripar- 
vanaka in the Dharmasindhu. (Tho Nir- 
naya Sigar Press—2nd edition, p. 285. 
In the latter two kinds of Parvana Shrad- 
dbas the deceased in his life-time would 
offer oblations to his three paternal an¬ 
cestors as well as three maternal ances 
tors, while in the first tyj>o of Parvana 
Shraddha he would offer oblations to his 
throe paternal ancestors. In the case of 
the father’s sister’s son ho would offer 
oblations to his three maternal ancestors 
who would include the paternal grand¬ 
father and the great-grand father of tho 
deceased when he performs Shraddhas of 
the Dwiparvana and rriparvana types. In 
the case of the maternal uncle he 
would be offering pinda3 to the pater¬ 
nal ancestors in all the three kinds of 
Parvana Shraddhas, to whom the proposi¬ 
tus would be offering oblations under the 
Dwiparvanaka and Triparvanaka Shrad¬ 
dhas. And there is a fourth class of Par¬ 
vana Sraddhu in which Mahalaya and 
Tirtha Shraddhas for maternal ancestors 
oan be performed as a Parvana. It is 
not without some reluctance that I hnvo 
referred to theso distinctions referred to 


in Dharmasindhu in the passage, an ex¬ 
tract wherefrom 1 have attached as noto 
No. 1 s > this judgment lor ready reference. 
In the NiiGayasindhu, the obligation to 
offer oblation t> the maternal ancestors 
is referred t > at P- 27!) . Nirnaya Sacar 
Pies>, second edition. I have put up this 
extract as noto N-..2. These references 
incidentally illnstrats the difficulty of 
aoplving the test of spiritual benefit-. 


But in the present case, to put it m a 
simple form in which it lias been referred 
to in the decided cases, it would he accu¬ 
rate to say that the lather s sister s son 
could offer oblations among others to his 
three maternal ancestors who would in¬ 
clude the paternal grandfather and great¬ 
grandfather of the deceased, while the 
maternal uncle would offer oblations to 
histh.'oe paternal ancestors who would 
he the three maternal ancestors of tho 
deceased. The religious benefit to the 
propositus would he greater on account 
of his participation in tl.e offerings to his 
two paternal ancestors than from his par¬ 
ticipation in the offerings to his three 
maternal ancestors. There is no decision 
so far as 1 am aware which says that no 
preference is to he given to offerings to 
internal ancestors over thus > to maternal 
ancestors: and without passing to weigh 
with nicety the relative efficacy of the oh- 
1 itions, which may bo or should he offered 
in different tyi«js of Shraddhas and to 
ancestors in different lines, 1 fool no dilli-, 
eulty in saying that judged by the tost of 
religious benefit to the propositus result¬ 
ing from oblations offered by tho two 
hindhus in question the father’s sister's! 
son should ho preferred to the maternal 
uncle. 


I de;ire to make it clear that though 1 
have considered the question of spiritual 
beuoat to the propositus with reference to 
the two particular handhns whe se rela¬ 
tive rights wo have to decide, 1 roly large¬ 
ly upon the test of propinquity which i9 
to ho applied with due regard to tho pre¬ 
ference of the paternal over tho maternal 
line within certain limits as irdioated by 
tho broad faot that all pitruhandhus are 
to he preferred to matrulmndlius and that 
in this Presidency tho sister is assigned a 
high plaoe among the heirs. 

I need hardly add that 1 accept VVA*. 
chaltt Hilda liar s case (3) ns a conclusive 
authority for the proposition that the 
maternal unole is to Ik* (.referred to the. 
father’s sister's son's son. lint there i 
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nothing in the julgment to show that the 


father s sister's son cannot be preferred 
to the maternal uncle. 

I, therefore, c oqcuc in the order pro¬ 
posed by my Lord the Chief Justice. 

Coyajee, J .— I concur in the order 
proposed by ray L>rd the Chief Justice. 

A ppe il allowed. 
Note No. 1. 

ClSZ d?Ti Tfif 'f 7r-7 * : 

Second Eiition. “ Nirnaya-S*?!' ” Pr*$s P. 285. 

rariNtfr * Trf w q awr?? jt?mtc< ^rvr- 

^ii^qiT^^^ffTf^qffTrw^r^^rhTi-^ 

^W^u MT&t ^ xrr'?TT- 
^ *Tfrwipf-^.Vvf^qr. 

t'JTiij wrTW^fTC’T^r fTf*rf»Ti'fTi'*r^f: qrf’r^fr. 

tfftwTfl’niViT: qi#*r#Fr- 

^r^Ti3t I 

Note No. (2). 

ft’fa.'fo : 

■Siqrtr^ckTTqiri^ : 

(iltflqrrffi:) i^’faf'TC ?? ^. 

^■Tif mw—‘ qrf^f fr^sr f^pr*r I 

»rrfir»r«r5i fpnTraV il frftfr 

qq q*q%?rq ufm^f *7* y*’q 

ftW'sR^ inpr ir arcqrqq^nT -.- ' qtf- 
frqr%?r Wei ■■Tf-37tf ?tpjI q^qrfeqr ? %>t 
fq^rr: qftw fcrr3: IJ' qrfcrqr^r q(Wf- 

Crri* | 
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Alimahomed Sale Mihomed — Plaintiff 

v. 

Municipil Commissioner of Bombay — 

Defendant. 

Petition under the Indian Arbitration 
Act, Decided on 15th August 1924. 

ir (a) Municipil A^l—Private rtjhts cannot be 
interfered with beyond limited powers conferred bp 
statute. 

The Court ought most strongly to deprecate 
tho use of the Municipal Act for the purpose of 
interfering in any way with the rights o; private 
ownership beyond those limited powers which 
the Corporation had obtained by statute for tin 
necessary protection of the public and the 
enforcement of proper sanitation. [P. 162. C. 21 


lb) City of Bombay Municipal Act , 5.515 — 
Private and public nuisances can be remedied by 
Injunction by one or all residents affected—C ourt 
can order ref iis il o grant license for 'tables but 

the order does not govern all cases of license for 

stabl * 5 . 

It i5 necessary for the protection of the health 
tnd comfort of the inhabitants of a big city like 
Bo nbiy or Calcutta t-has any resident, who is 
affected by a nuisance in the manner mentioned 
ip S. 3 (z) of th» Municipal Act, should have a 
right to go to a Magistrate ov*r the head of the 
Commissioner or the Corporation and ask that 
tne Commissioner should be restrained from exer¬ 
cising his powers so as to affect the complain¬ 
ants individual right as readout by the 
creation of a private nuisance. If private 
nuisance affects two or three houses, the inhabi¬ 
tants of tho two or three houses might either 
pin in a complaint before the Magistrate and 
ask the Magistrate to decide specifically that the 
particular nuisance is a private nuisance affect¬ 
ing the residents of houses A, B aud C. With 
regard to a public nuisance also, any resident 
of Bombay ca 3 ask for an order under S. 515, 
and, if the Court finds a public nuisance proved 
the order of the Court would give relief to the 
public of the locality as against the nuisance, 
and vacating of any one or more houses would 
not m.an au abatement of the nuisance in res¬ 
pect of the public. In the case of a public 
nuisance, no oarticiilar limits ueel ba defined, 
The relief which the Court can grant, under S. 
515of the City of Bombay Municipal Act, in 
cases of public as w *11 a \ private nuisance is, 
inter alia, abatement of the nuisance by ordering 
the C> n niisiouer not to grant a license for 
stables etc. But it does not follow from the 
Cour-’s making a a order oil the Com nissioner 
that he should uot grant a license, that that 
order is to govern all circumstances and all 
cases-at all times. [P. 463, C. 1 ; P. 462, C. 2] 

Where the Court pisses an order under S. 515 
to abate a nuisance with reference to a particu¬ 
lar hoa>o, and that house falls vacant sub¬ 
sequent to the passing of the order and is not to 
b> u->ei any more for purposes other than those 
connected with the stables, the order cea;es to 
have any operation. [P. 463, C. 2] 

★ (c) A ulsauce—Public nuisance—Keeping of 
many horses In a crowded locality may become 
public nuisance. 

it may bo that if a pjrton ke jps a vary largi 
mrnber of horse; an I the lo;al i'-y ii vjr/ 
thickly pqmlated it may cause disco nfort, an¬ 
noyance aud injury to health, not only to the 
residents of two or three houses but of a much 
larger number of house;.. In that case it would 
boa public nuisance. [P. 463,0.2] 

B. J . Dcsai —for Plaintiff. 

Campbell —for Defendant. 

Taraporewala, J —This 13 an appli 
cation under tho Specific Relief Act, S. 
•15, for an order on the Municipal Com¬ 
missioner to grant the applicant a license 
for stables for hack victorias erectet by 
him at Love Lane, Mazagaon, under S. 
394 (1) (c) of the City of Bombay Muni¬ 
cipal Act III of 1888. The Municipal 
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Commissioner ha? declined to issue a 
licenss in this case on the ground that ho 
was prevented from doiog so by tho oruiM 
of the Appeal Court : Bombay Munidpt- 
lity v. Mnllaniains (L). The Municipal 
Commissioner has put in an affidavit in 
reply to the application in which he con 
cedes that but for the judgment of the 
Appeal Court he is quite willing to exor¬ 
cise his discretion in favour of the appli¬ 
cant and to issue a license to him as ap¬ 
plied for by him. In the opinion of the 
Commissioner, who has a discretion in the 
matter, the applicant is entitled to tho 
license, and he says that if he had not 
heon advise! by his legal a!vigors that the 
Appeal Court judgment prevented him 
from exercising his discretion in thw 
matter he would have issued the license 
to the applicant. 

The question of the jurisdiction o' this 
Court to order the Municipal Commis¬ 
sioner to exercise hi3 discretion under 
certain circumstances under S. 45 of the 
Specific Relief Act has not beon disputed, 
but I should like to refer to the judg¬ 
ment of this Court on the point which 
makes it quite clear under what circum 
stance this Court has jurisdiction to 
interfere with the discretion of the 
Commissioner under S. 4 r > of the Specific 
Relief Act. As to tho interference with 
the discretion of the Municipal Commis¬ 
sioner there is a decision of the Aopeal 
Court in Haji Ismiil v. The Mtmicipil 
Commissioner of Bombay (2). That was 
also a case of refusal to grant a license to 
the applicant under S. 392 ol the City of 
Bombay Municipal Act. The learned 
Judges of the Appeal Court lay down at 
page 260 as follows: “The power, theD, 
to grant licenses vested in the Municipal 
Commissioner under S. 391 being purely 
discretionary the only limit to its 
exercise is that it should not be arbitrary, 
vague and fanciful but it must bo legal 
and regular.” Then, on the facts of the 
case tho Appeal Court found that they 
were not satisfied that the Commissioner 
had exercised his discretion arbitrarily 
and without any regard to the s initary 
interests of the City for which thepowor 
is vested in him and accordingly disnissed 
the application of the applicant. 

There is another decision of this Court 
i n GM y. Taj* Nmm , (3) where the nues- 

W ^ )2 1 4 3 ®° “• 211=48 B->n. 2U=25 B>m. L. 

, (2) f1933) 23 Ho n. 251—5 Born. L. R. 10)1. 

(3) [1903] 27 Bom. 337=5 Bo u. L. R. 133. 


tion was of the exercise o: discretion by 
the Commissioner of Police in refusing to 
grant a license for tho conveyance of the 
applicant on the ground that tbo Commis¬ 
sioner had approved a certain pattern 
of victoria as a public conveyance and had 
refused a licer se to the viotoria of the ap 
plicant on the ground that it did not con¬ 
form to tho pattern. That case also went 
up to the Appeal Couit and both the 
Judge of the first instance. Mr. Justice 
Russell, and the Appeal Court held that 
the ground on which the Police Coiumis 
sioner had refused to grant the license 
was illegal and that, therefore, the Court 
had jurisdiction under S. 4"> of the 
Specific Relief Act to order him to issue 
the license asked for. The observations 
of Mr. Justice Bsttv at page 320 and Mr. 
Justice Starling at page 321 show that 
where the Commissioner has acted ille¬ 
gally in refusing to exerciss his discretion 
this Cmrt would interfere, and ordei him 
to exercise his disrreti m an 1 issue tho 
license. 

The ground in this c.is> on which the 
Municipal Commissioner has declined to 
grant the license to tho applicant is that 
he is prevented by the decision of the Ap¬ 
peal Court referred to by me from doing 
so If. therefore, the Appeal Court judg¬ 
ment does not hear the construction 
which is put upon it by the legal advisers 
of the Municipal Com nissioner, clearly 
the action of the Municipal Commissioner 
in declining to grant the license would he 
illegal. 

The sola question, therolore, before uie 
is whether the judgment of tho Appeal 
Court hear i the construction which is put 
upon it by tho legal advisers of the Muni¬ 
cipal Commissioner and whether that 
judgment covers tho altered circumstances 
of the case as now existing and therefore 
prevents the Municipal Commissioner 
from granting tho license. 1 have very 
carefully considered this qutsticn, us 1 
find from tho proceedings that the matter 
was fought out in the Court of tho Chief 
Presidency Magistrate and before the Ap¬ 
peal Court in tho most acrimonious spirit 
and us found both by tho Magistrate and 
by the Appeal Court the parties concern¬ 
ed refused to consider any compromise or 
any middle way out of the difficulty 
created by the action of the Municipal 
Commissioner in then proposing to giant 
a licehso to the applicant. It further ap¬ 
pears that long before the Munioipal 
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Commissioner decided to grant a license 
the residents of the ljcalitv had made 
complaints to the Municipality and the 
Municipal Sanitary Committee had 
examined the locality and made a report 
and the matter had again come 
before the Corporation, and ultimately 
the Corporation having decided to 
support the action of the Munic¬ 
ipal Commissioner in his proposal to 
grant a license to the applicant, pro- 
coi dings were taken, under S. 513 of the 
Municipal Act, by one L. R. Mallandaine, 
who lived in a bungalow belonging to the 
applicant and which bungalow was on 
three sides surrounded by the stables, be¬ 
fore the Chief Presidency Magistrate. 
This was the first case of its kind in Bom¬ 
bay. It appears to me that by reason of 
its being the first case neither the parties 
nor the Chief Presidency Magistrate were 
quite clear in their minds as to what was 
exactly the issue before the Court and 
what was exactly the relief as hearing on 
that issue asked for by the com¬ 
plainant. I make these observa¬ 
tions advisedly after very carefully 
goiDg through the proceedings 
and the judgment of the Magistrate, as 
I find, as pointed out by Mr. Campbell 
in his very fair and able argument on tlio 
point, that them are stray observations 
in the judgment of the Chief Presidency 
•Magistrate and indications in the evidence 
led before tho Chief Presidency Magis¬ 
trate on behalf of the complainant that 
the complainant was lighting not 
only his own battle hut the battle ol tho 
other residents in the locality, who, it 
appears, had also financed him. The 
learned Magistrate has, however, based 
his decision mainly on the evidence which 
showed that the stables whuld cause a 
nuisance to tho residents of the house in 
which the complainant resided. That the 
point as to whether the nuisance com¬ 
plained of affected the public was before 
tho minds of the parties and the Magis¬ 
trate appears to me to he clear from tho 
fact that from the very first Mr.Campbell, 
who appeared for the Municipal 
Commissioner in that case, raised the point 
that the Magistrate had no jurisdiction 
under S 313 of the Municipal Act to 
entertain the complaint as the complaint 
was in respect of a private nuisance and 
not a public nuisance. The question as 
to the nature of the nuisance complained 
of, and whether it came vrifchin the terms 


of S. 315, had to he and was considered by 
the Magistrate. Moreover, the scope of 
the order, which he ultimately made, was 
hound to be circumscribed by the finding 
as to the nature of the nuisance with 
regard to which the Magistrate found 
action on his part was necessary under S. 
513 of the Municipal Act. Here it is im¬ 
portant to hear in mind that S. 515 of 
the Municipal Act is designed to empower 
tho Magistrate to give summary relief by 
way of prevention or otherwise not only 
in respect of a public nuisance but any 
nuisance as defined by S. 3 (z) of tho Mu¬ 
nicipal Act. Section 3 (?) makes it clear 
that " nuisance" under the Municipal Act 
includes both private nuisances and 
public nuisances. The definition runs as 
follows: “'Nuisance' includes any act, 
omissioD, place or thing which causes or 
is likely to cause injury, danger, annoy¬ 
ance or offence to the sense of sight, 
smelling or hearing, or which is or may 
be dangerous to life or injurious to health 
or property . The point taken in the 
very first instance by counsel for the 
Municipal Commissioner was that not¬ 
withstanding the wide terms of the 
definition of nuisance " in tho Munici¬ 
pal Act the words should be read as con¬ 
fining the definition to public nuisance 
only. That is to say the argument was 
that unless the community ot large part of 
the community or a street or locality was 
affected by the nuisance the Magistrate 
was not to exercise the summary juris¬ 
diction under S. 515. The point was con¬ 
sidered at some length by the learned 
Chief Presidency Magistrate and although 
lie does not quite clearly fiud that tho 
nuisance complained, of was not a public 
nuisance, he impliedly holds that it was 
not. Otherwise one would have found in 
tho very forefront of his judgment that 
the nuisance complained of was a public 
nuisance and that, therefore, there was 
no force in the contention that it was not 
covered by S. 515. He might then have 
further held that even if he was wrong in 
holding that it was a public nuisance, the 
nuisance complained of was covered by 
the definition given in S. 3 U). But he 
does not do so, and to my mind advisedly. 
There was no case of public nuisance 
which was either seriously put ferward 
or which was seriously advanced in the 
evidence or which was seriously consi¬ 
dered by the Chief Prsidenoy Magistrate. 
There are indications of an attempt on 
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th 9 part of the complainant bo bring this 
nuisance within the definition of a 
public nuisance by adducing evidence of 
people in the locality to the effect that 
since the user of these stables malaria 
had prevailed in their bouses and that 
malaria was due, ii nos solely, to a great 
extent, to the fact of the user of the sta¬ 
bles. There was nothing to prevent the 
Ohief Presidency Magistrate from holding 
on the evidence before him that not 
merely the residents in the house 

but the residents of the locality were 
affected by the user of these stables and 
that, therefore, it was not merely a 
private nuisance hut a public nuisance 
which he wanted to abate under the 
powers given to him under S 515. If one 
looks at the whole of the judgment, not¬ 
withstanding stiay remarks here and 
there which might indicate that the Chief 
Presidency Magistrate hud some 
doubts as to whether remotely 
there might not be some danger of 
malaria to the residents of the locality 
and the public, in coming to his conclu¬ 
sion ho definitely confines himself to the 
particular house and the residents in 
that particular house. I need not quote 
passages from the judgment of the Chief 
Presidency Magistrate to show that 
throughout he was considering the question 
as if it was a fight between the complain¬ 
ant, as representing the residents of the 
hungalo v in which he was living, and 
the Municipal Commissioner. I may 
here refer particularly to the appreciation 
by tho Chief Presidency Magistrate of 
the evidence of Mr. Niblett, Mr. Masani 
and Mr. Daruwalla, who all stated that 
although the stables were not a public 
nuisance, they might result in i certain 


amount of nuisance to the occupants of 
the bungalow on the ground of noise 
caused by the syces talking and shouting 
and of insanitary conditions which might 
result by the washing of the horses and 
the victorias in the stables ; and particu¬ 
larly on tho evidonce of these three 
gentlemen tho learned Chief Presidency 
Magistrate holds that the stables were 
proved to be a nuisance within S. 8 (») 
of the Municipal Act. He then also 
refers to the judgment of Mr. Justice 
Beaman in Bat Bhicaiji v. Perojshaio 
Jtvanjt (4), which ease also was a case 
of a private nuisance. In the final con- 

(4) (1916] 40 Bom. 401=S3L 0. 102=17 Horn. 

Jj. K. 1C40. 


elusion the learned Magistrate does bring 
in the occupants of tho neighbourhood, 
buconsidering the judgment as a whole, 

I am of opinion that the learned Magis¬ 
trate did not find that there was a public 
nuisance likely to be created by the user 
of the stables but a private nuisance 
wbicli he had jurisdiction to abate uuder 
b. >15. 

Coming to the judgment* of the Appeal 
Court, although, particularly in the 
Acting Chief Justice s judgment there are 
certain remarks which might be construed 
as referring to the residents of the 
loca’ity, the judgments as a whole are 
devoted to the consideration of the ques¬ 
tion whether the user of the stables would 
result in a nuisance to the residents of 
the buDgalow of whom the complainant 
was one. The words in which the learned 
Chief Justice finds on tho question of 
nuisance are those (p. 1326) : “I hold 
that it is a nuisance with reference to 
the residents of this house in relation to 
the particular circumstances of the case. 

I do not say generally that any stables 
properly licensed, and kept according to 
the terms of the license, would necessarily 
ho a nuisance. My finding has relation to 
the particular facts of the case including 
tho situation of tho stables and the extent 
to which the stabling accommodation is 
allowed on this land." This conclusion 
to which the learned Judges of the Appeal 
Court came is further made quite clear 
from their appreciation of tho evidence 
on the complainant’s behalf to tho effect 
that tho danger of malaria was increased 
in tho locality. There was a divergence 
of medical evidence on the point, hut so 
far as 1 can see the Judges of the Appeal 
Court wero inclined to hold that the 
ovidence did not prove the contention of 
tho complainant and of the other resi¬ 
dents of the locality that maliria was 
increased in the locality by reason of tho 
user of these stables. If tho ground of 
malaria was eliminated no other ground 
remained for holding that it was a public 
uuisanoe. 1 have gone through tho whole 
evidence in that case. One Niblett, who 
resided in the house of Ismailji, and 
Nazir, who occupied another house, whioh 
two houses are the nearest to the stables 
next to the bungalow in question, say 
that they suffered discomfort on account 
of smell and noise. Their evidence, how¬ 
ever, was very perfunotory, and the 
Judges of the Appeal Court do not spooi- 



4t»2 Bombay Alimahomed v. Muni.. Commsnr. Bombay (Taraporewala, J.) 1925 


tically refer to it at all and have not 
brought their mind to bear upon those 
statements. It is a very doubtful ques¬ 
tion whether, assuming two or three 
houses were affected, it would ho a case 
>f public nuisance. I tind in Halsbury's 
Laws of England, Yol. XXI, at page 511, 
where public and private nuisances are 
defined, in the note (A), that whore a noise 
caused by a tinman plying his trade 
affected three houses only, it was held 
that there was a private nuisance and not 
an indictable oae. Tho case referred to 
is R. v. Lloyd (5). Therefore, even if 
these two houses wore affected practically 
by this nuisance, it might nob amount lo 
a public nuisance. The Judgos of tho 
Appeal Court did not particularly consider 
the case from the point of nuisance being 
created in respect of the residents of tho 
locality. As I stated, tho question of the 
residents of the locality appoars to me to 
have been dismissed from consideration 
by the Appeal Court on tho ground that 
the evidence did not show that there was 
increase of malaria or that there was 
likelihood of increase of malaria. Tho 
judgment of Mr. Justice Crump, the other 
Judge of the Appeal Court, is to my mied 
equally clear on hhe question of the 
stables not affecting the other resi 
dents of the locality. He considers at 
some length tho question of incroaso 
of malaria and he discards tho evidence of 
the other residents of tho locality as evi¬ 
dence of no value at all. 

There are further indications given in 
the judgments of both tho Appeal Court 
Judges that they were merely considering 
the case of the residents of the particular 
bungalow.' 'It appears from tho judgments 
that they tried to bring about a com¬ 
promise and find a middle way of solving 
tho dispute between tho residents of tho 
house in question and the owner of the 
stables, and they express their regret that 
both the parties wore fighting the matter 
so bitterly that they woul 1 not consider 
the suggestion of a middle way. One 
party insisted on the issue of tho license, 
while tho other wanted to prevent it 
absolutely and neither was willing to give 
up its extreme contention. Now to my 
mind, if the nuisance was considered by 
tho Court to bo a public nuisance, there 
would have been no ground at all for a 
compromise between the complainant and 
the ow ner of th ese stables. _ 

(5) [1802] 4 E jp. 200. 


As observed by Mr. Justice Holmwood • 
in Khujeiulri Nath Milter v. Bhupendra 
Ndrain Datt (6) the Court ought most 
strongly to deprecate the use of the 
Municipal Act for the purpose of interfer¬ 
ing in any way with the rights of private 
ownership beyond those limited powers 
which the Corporation had obtained by 
statute for the necessary protection of the 
public and the enforcement of proper 
sanitation. I entirely agree with these 
observations, as after all in a big city like 
Bombay one cannot omit the considera¬ 
tion of the rights of ownership which 
might be affected to a very large extent 
by any hasty and improper action of the 
Commissioner or the Corporation or the 
Court. No doubt, if the user of the stables 
was in fact found to be a nuisance in 
respect of houses other than the bunga¬ 
low, it was open to tho Court and it would 
have been right for the Court, to find 
that the nuisance did not relate merely 
to the particular bungalow but to other 
houses also. If they thought that the nui¬ 
sance related to the whole locality it was 
a public nuisance but if it rolated 
to the bungalow, in question it wa9 
a private nuisance. The relief which the 
Court can give in both cases under S. 515 
is inter alia abatement of tho nuisance by 
ordering the Commissioner not to 
grant the license for the stables. But it 
does not follow from the Court's making 
an order on the Commissioner that he 
should not graut a license that that order 
is to govern all circumstances and all 
cases at all times. Mr. Desai argued that 
if the order was meant to cover any larger 
area than tho bungalow, such area ought 
to have been defined in tho judgment* of 
the Magistrate and the Appeal Court. 

I have looked through a good many cates 
of nuisance and I do not find anywhere 
that any limitation as suggested by Mr. 
Desai has boon put and for the obvious 
reason because it would be very difficult 
in particular cases to demarcate any 
particular line. Tho law has, therefore, 
provided two very proper demarcating 
lines which are clear and on which there 
cm be no discussion, and that is dividing 
nuisances into private and public nuisances. 
With regard to a privale nuisance, each in¬ 
dividual has his remedy in civil law by 
way of injunction and damages. He has 

further his remedy under S._515 of the 

(f.) [1910] 88 Cal. 296=15* C. W. N. 316—8 
I C. 580=11 Cr. L. J. C65. 
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Municipal Act as 'interpreted l>y tho 
A pi eal Court and by the Calcutta .High 
Court in two cases arising under a similar 
provision in the Calcutta Municipal Act . 
Dhagwan Das v. Hash Behari Mullick (?) 
and Khayendra Nath Milter v. Bhupendra 
Naraiu Dutt (6). It is necessary for 
the protection of the health and comfort 
of tie inhabitants of a big city like 
Bombay or Calcutta that any resident, 
who is affected by nuisance in the 
manner mentioned in S. 3 (z) of tho Muni¬ 
cipal Act, should have a right to go to a 
Magistrate over the head of the Commis¬ 
sioner or the Corporation and ask that the 
Commissioner should be restrained from 
exercising his i owers so as to affect the 
complainant’s individual right as resident 
by the creation of a private nuisance. If 
private nuisance affects two or three 
houses, the inhabitants of the two or 
three houses might either joiu in a civil 
suit or they might file separate suits, or 
they might join in a complaint before the 
Magistrate and ask the Magistrate to 
decide specifically that the particular 
nuisance is a private nuisance affecting 
the residents of houses A, B and C. With 
regard to a public nuisance also, any re¬ 
sident of Bombay can ask for an order 
under S. 515, and if the Court finds a 
public nuisance proved, the order of the 
Court would give relief to the public of 
the locality as against the nuisance and 
vacating of any one or more houses would 
not mean an abatement of the nuisance, 
in respect of the public. In the case of 
a publio nuisance no particular limits 
need be defined. 

I have looked through various cases of 
public nuismee and I find that carrying 
on of obnoxious trades has been held in 


lights only, it is actionable by the indivi¬ 
dual who is thereby injured. 

1 have gone threvgh all tho . cases 
1 could find on the question of nuisance 
created by stakles, aid I do not find a 
single case where it has been held that 
the keejirg of animals in a itable was a 
public nuisance. It may lie that if a 
person keeps a \eiy large number of 
horses and the locality is very thickly 
populated, it may cause discomfort,annoy¬ 
ance and injury to health, not ody to 
the residents of two or three houses but 
of a much larger nuuler of houses. In 
that case it would be a puolie nuisance. 
But 1 j articularly wish to emphasise 
the (act that it was o| en to the Appeal 
Court, if it came to that conclusion, to 
hold that tl ere was a public nuisance. 
It does net do so. The Appeal Couit 
held that a private nuisance was created 
which affected the residents of the 
bungalow or ly. The private nuisance to 
the residents of the bungalow no longer 
exists as the bungalow 19 not tenanted 
and is not to be used any more for pur¬ 
poses other than these connected with 
the stable3. 

That being the case, to my mind, the 
applicant is entitled to the relief claimed 
by him. 

I need not go in detail into the various 
decisions, but the decisions as to stables, 
which are referied to by Mr. Justico 
Crump in his judgment, all relate to pri¬ 
vate nuisances, and the oase in point, as 
regards public nuisance created by the 
carrying on of an obnoxious trade, is 
Attorney-General v. Cole & Son (8). I may 
montion here that in the English Public 
Health Acts there are sitn lar provisions 
for the abate u ent of nuisances, and the 


some cases to be a public nuisance. As to 
keeping of animals, under which the user 
of stables would come, I also find obser¬ 
vations in Halsbury’s Laws of England, 

Vol. XXI, at page 513 to the following 
effect: 

The keeping of any animals in such 
a position or in euob circumstances as to 
cause material discomfort or annoyance 
to the public in general, or to a particular 
person, is a nuisance. If it affects the 
publio generally, it is a publio nuisance, 
and may be punished by indiotmont or 
restrained by proceedings taken by the 
Attorney General ; if it violates private 

(7) [1909] 14 c. W. 2C. 687--C I. C. 595, 


jrovisiors ai j ly both to publio and pri¬ 
vate nuisar ces-. There also, therefore, 
the order |assrd under summary juris¬ 
diction would he interj reted cn the basis 
of the finding of the Court as to whether 
the nuisar ce wus a private nuisance or a 
public nuisance. 


Iu the caso of a publio nuisance there 
is a speeial remedy provide! in the Civil 
Procedure Code. Urder S. 91 of tho 
Civil Procetuie Core, the Advocate- 
General, or two or more persons having 
obtained his consent in writing, may 
institute i rcceeding* for abatement of a 
publio miit-aror. Tl ero is, further, a 

~~W Lh * L. J. Ch. U8=83 

L. T. 725=15 J. P. SS. 
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provision in S. *268 of the Indian Penal 
Code in respect of a public nuisance. 
There “ public nuisance " is defined as 
an act or an illegal omission which causes 
any common injury, danger or annoyance 
to the public or to the people in general 
who dwell 3i* occupy property in the 
vicinity, or which must necessarily cause 
injury, obstruction, danger, or annoyance 
to persons who may have occasion to use 
any public right. I refer to these 
provisions, because I find from what 
Mr. Campbell very properly brought to 
my noti jo that the inhabitants of the 
locality have been under the impression, 
the same impression as conveyed by the 
Municipal Commissioner to the apoiicant 
and which nece c sitated these proceedings, 
that the order of the Appeal Coart pro¬ 
tected all the inhabitants of the locality 
in respect of ibis nuisance. Probably 
they financed that litigation and hacked 
up the complainant, Mr. Mallandaine, in 
the belief that if he succeeded, there 
would he an end of the matter. They did 
not count upon the ingenuity of the land¬ 
lord, who got the particular house vaca¬ 
ted and got the nuisance in respect of that 
particular house abated in a manner 
which was not contemplated by the other 
residents of the locality. I have looked 
at the plans put in that case ai.d 1 find 
that the two nearest houses next to the 
bungalow in that ease are the houses of 
Ismailji and of Nazir. 

I ex pi ess no opinion whatsoever as to 
whether the user of these stables will 
result in discomfort or annoyance 
amounting to a nuisance as defined in S. 3 
(z) of the Municipal Act, or whether there 
will be a nuisance at law actionable in 
this Court, as a private nuisance in respect 
of any house or houses other than the 
huDgalow, or whether it will result in a 
public nuisance which would he indict¬ 
able under S. 268 of the Indian Penal 
Code, or actionable under S. 91 of the 
Civil Procedure Code. It may be that 
the residents of the locality may make a 
fresh effort and succeed perhaps so as to 
lay the matter at rest for all time. But 
unfortunately for them the Courts which 
considered that case confined their orders 
to the bungalow, and did not hold there 
that a case of public nuisance was made 
out. The result is that if these parties 
are so advised there will be possibly 
further litigation in this matter. I do not 
want in any way to debar any resident or 


residents of the city of Bombay from 
taking proceedings under S. 515 of the. 
Municipal Act or under the civil law, or 
under S. 91 by moving the Advocate- 
General, or under S. 268 of the Indian 
Penal Code. 

At one time I proposed to order the 
Municipal Commissioner not to issue the 
license for a period of one month ; hut, a3 
pointed out both by Mr. Campbell and 
Mr. Dosai, such an order will really serve 
nobody’s purpose. If the other residents of 
the locality, or whoever may be affectod 
by the user of these stables, are so advis¬ 
ed, they will have ample time to move 
the Magistrate, or file a suit in this Court 
and move for an injunction and obtain 
adequate relief. The applicant had these 
stables on his land for a long time and he 
has a*ked for a license again with his 
eyes open that other residents may have 
a cause for complaint and may again drag 
him to the Presidency Magistrate’s Court 
under S. 515 of the Municipal Act. I 
trust that the Municipal Commissioner 
will not unduly hasten the grant of the 
license. The applicant will havo no 
ground to complain if the issue of the 
license is delayed for a fortnight or any 
time which the Municipal Commissioner 
may think proper so as to give the other 
parties an opportunity of asserting their 
rights if they havo any. I must say that 
the Municipal Commissioner has adopted 
a very proper attitude in bringing to ray 
notice the letters addressed to him by the 
residents of the locality. Under the 
cricum3tances of the case, to my mind, he 
dil right in getting this question brought 
before the Court and decided by the 
Court, more particularly as he was advis- 
el by eminent counsel who are the re¬ 
tained counsel of the Municipality, that 
there would he a contempt of Court if he 
issued the license in face of the Appeal 
Court's decision. It is unfortunate that 
the matter may have to be re-litigated; 
bat that cannot he helped in view of the 
judgments of tho Appeal Court. I have 
not considered the question whether the 
stables might he a nuisance with regard 
to the other houses or other residents ot 
the locality, and I express no opinion on 
the question. I wish to make this point 
quite clear so that it may not be said that 
the Commissioner uses his discretion 
under my orders, and that therefore the 
other parties are debarred from moving 
under S. 515 of the Municipal Act or tak~ 
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ing proceedings under the Civil Procedure 
-Code, or taking criminal proceedings. My 
order is based entirely on the view 1 have 
•taken that the C>mmissioner illegally 
declined to use his discretion oo the 
ground that he was restrained by the 
Appeal Court’s order. I hold that he is 
not so restrained; therefore the refusal to 
exercise his discretion wai on an illegal 
ground. That is all that I decide on this 
application. 

As to whether he has otherwise rightly 
exercised his discretion or not, is a matter 
for the Municipal Commissioner and per¬ 
sons affected by the exorcise of the discre¬ 
tion. I have not exercised any discretion 
in the matter. I have nob gone into the 
merits of the question whether apart from 
the decision of the Appeal Court the 
C immissioner would be right in exercis¬ 
ing his discretioi and issuing a license to 
the applicant.' What I mean is this : in 
exercising his discretion the Commissioner 
has to consider whether this would be a 
nuisance to the other residents of the 
locality and whether under the circum¬ 
stances he should grant the license or not. 
On that point his opinoin, as expressed in 
■hie affidavit before me, is clear that there 
would be no nuisance,and that he is willing, 
in the exercise, of his discretion to grant a 
license. I am not exorcising that discre¬ 
tion at all. I leave opea the remedies 
under S. 515 of the Municipal Act and 
under the civil and criminial law to any 
party who may feel aggrieved by the 
exercise of the discretion by the Comnm- 
eioner. 

The order will be on the Municipal 
Commissioner in terms of prayer (•*). I 
direot the Muicipal Commissioner in the 
exercise of his discretion to grant th9 
applicant a license under S. 391 (l) (c) of 
the Muaioipal Act. 

In my opinion the Municipal Corpora¬ 
tion has been wrongly made a party to 
this application. 

The applicant shall pay the costs of 
the respondents. 

Order accordingly. 
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M VCi-EOI), C. I., C.tMMP, J. 

Tinbii Runrio Pit i/ifcir—Plaintiff- 
Appellant. 

v. 

DiUtrim Goiundhhti Gxjir Defen¬ 
dant—Respondent. 

Second Appeal Nos. 76 of 1923, and 558 
of 1922, Decided on 15th December 1921, 
from the decision of the Sub J., Sahara, 
in Appeal No. 63 of 1921. 

•jf Adverse possession—Equity of redemption 
cannot be acqulre-i by adverse possession — Pos¬ 
sessory mortgage—Trespasser in pis.ession hoi Is 


adversely to mortgagee and not mortgagor. 

A possessery title to property can only be 
acquire! by physical possession wui’.h ripens 
into ownership by the failurs of the true owner 
to take steps to recover p >>sjssi ju. Though a 
trespasser by bolding posje.siou against the 
mortgagor ean bar the uortgigir's right to 
redee n, it cannot be said that an equity of 
redemption can be acquir.-.i by adverse pisses- | 
sion of the mortgaged property. In the case of 
a possessory mortgage where possession has been 
delivered to the mortgagee, a trespasser obtain¬ 
ing possession may hold adversely ti the mort¬ 
gage-, but not to the mortgagor. 14 Bom. 176 and 
18 Bom. 51 lief. (P 46! Cl. 2] 

G. N. Th-ikor and P. B. Shingne —for 
Appellant. 

H. C. Coyajee and K. N. Koyajee —for 
Respondent. 

Macleod, C. J.—The main facts in 
this appeal are common to S. A. 683 of 
1922 and need not be set out again. 
The heirs of Vinayak filed the suit to 
recover possession of the other half of 
the Vatan lands. After the final decree 
in the suit of 1896 was passed in April 
1912 Yinayak obtained possession of his 
half- share in July 1913. In August 
1916, Tarabai, in execution of her decree 
against Antaji, dispossessed the tenants 
of Vinayak as well. Jankib&i, widow of 
Vinayak's unolo, sought to recover pos¬ 
session, but her application was rejected 
in 1916. After her death her grand¬ 
daughter filed this suit against Tirabai 
making Vinayak’s grandson and nephew 
party defendants. 

The trial Judge held that the validity 
of the mortgage ceased at the death of 
Hanmantrao, and Parohure, who was 
then in possession, became a trespasser. 
But the plaintiff did not olaim through 
Parohure and until July 1913 neither they 
nor their predecessors had any possession 
at all. Prom July 1913 they hod only 
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symbolical possession. As Tarabai sued 
Parchure for i ossession and was success¬ 
ful, plaintiff's right to possession also 
ceased. Consequently the suit was dis¬ 
missed. The appellate Judge agreed with 
this decision except that he found that 
the Agashes obtained possession in 1913. 

In ap peal before us it was argued that 
the Agashes had acquired a title by 
adverse possession to a moiety in the 
6uit lands. Now Antaji Parchure was in 
possession as sole mortgagee till it was 
declared in the suit of 1S9G that the as¬ 
signment of Dattaram's share in the 
mortgage was void, and it was further 
held that the mortgage had been paid off. 
If Antapi could have been considered as 
bolding adversely to the the next heir of 
Hanirantrao, x\hile holding possession as 
mortgagee, any suggestion of that sort is 
p>ut an end to 

(1) by the finding that the mortgage 
was paid off so that the owners of the 
equity of redemption became entitled to 
possession under their purchases; 

(2) by the decision in Tarabai’s suit 
against Antaji. 

It was faintly argued that Antaji must 
be considered as having been in posses¬ 
sion ol half the mortgaged lands in trust 
for Dattaram and consequently that 
Dattaram had acquired some interest by 
adverse possession. Rut this was an im¬ 
possible argument. There could be no 
question of trust while Antaji was hold¬ 
ing under the assignment in his favour; 
w hen that was set aside he became liable 
to account for half the profits. 

But it was argued that the Agashes 
had acquired a title to the equity of 
redemption by adverse possession. It is 
| difficult to see how a person can bo in 
; possession of an equity of redemption 
adversely to the true owner. A posses¬ 
sory title to property can only be acquired 
by physical p>ossessio_p which ripons 
into ownership by the failure of the true 
owner to take steps to recover posses¬ 
sion. It is true that it appears to have 
beeD considered in Puttnppa v. Tim - 
maji (1) that an equity of redemption 
can be acquired by adverse possession, 
hut in that case Narsibai actually deli¬ 
vered possession to her vendee Ramappa 
in 1856, and it was contended that the 
plaintiff's suit was barred by his adverse 
possession for more than twelve years, 
and conseq u ently it did not become 

( 1 ) [1SS9] li Bom. I7ti. 
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necessary to determine what right Narsi- 
bai had when she sold. In Chinto v. 
J(inlii (2) it was held that there may be 
possession adverse to the interest cf a 
mortgagee which nevertheless is not 
adverse to the interest of the mertgagor. 
Puttappa v. Timmaji (1) was con¬ 
sidered, and I think that though a tres¬ 
passer by holdirg possession against the 
mortgagor can bar the mortgagor's right 
to redeem, it cannot be said that an 
equity of redemption can he acquired by 
adverse possession unless the person 
claiming is in p>hy sical possession of the 
mortgaged p»roperty. In the case of a 
possessory mortgage, where possession 
has been delivered to the mortgagee, a 
trespasser obtaining possession may hold 
adversely to the mortgagee, but not to J 
the mortgagor. Since Tarabai must he 
considered as the only pierson with a title 
other than possessory to the moiety in 
suit she is entitled to succeed against the 
plaintiffs who are out of possession 
unless they can show not only that her 
rights have been extinguished but that 
they have already acquired a good title. 
But at the most they obtained posses¬ 
sion in July 1913 and retained it for two 
years. It is impossible, therefore, to say 
that they have a right to oust Tarabai, 
and in my opinion the decree in her 
favour was correct and the appieal should 
be dismissed with costs. 

Crump.J.—This is a 9uit by the heirs 
of Agashe against Tarabai. As regards 
this moiety of the lands Agashe’s heirs 
hold the rights of both mortgagor and 
mortgagee by virtue of the older of the 
High Court in 1907. The question is 
whether they or those through whom 
they claim have acquired any title by 
adverse possession. It is obvious that on 
Hanmantrao’s death in 1897 any aliena¬ 
tion by him breame null and void, but 
it may bo that i>ersons who remain in 
possession after that date could acquire 
a title by pirescripition against the heirs 
of Ilanmantrao who were at that date 
entitled to immediate possession. It is 
necessary, therefore, to consider the 
possession of the lands from 1897 on¬ 
wards. 

If I apprehend the position correctly 
the only piersons who could acquire 
any title by adverse possession would be 
the piersons in actual possession of the 
lands. The actual possession up to 1913 1 
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wa 3 with Parchura. Up to 1907 the heirs 
of Agashe held oae-half of the equity of 
redemptioo, and in 1912 they became the 
•full owner?, but they got no possession 
until 1913. If the po33939ion of Parchura 
as mortgagee was adverse to the Ii9ir3 of 
Hanmantrao, they might have become 
entitle! to hold as mortgagees, but from 
1907 their possession was also adverse to 
the heirs of Ag-whe whose share was 
then doclared free of the mortgage. It i3 
•difficult, therefore, to see how the heirg 
of Agashe could acquire a title by adverse 
possession, and as between Parchura and 
the heirs of Ramrao the matter is con¬ 
cluded by the suits of 1912. As regards 
the suggestion that there wa3 adverse 
possession of the equity of redemption it 
is clear that Agashe’s heirs could not 
hold that equity adversely when they 
were never in physical posssssicn of the 
property. As matters stood Hanmant- 
rao’s heirs could not at any time have 
sued the heirs of Agashe alone a? holders 
of the mere right to redeem. 

Appeal dismissed. 
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Mirza and Percival, JJ. 

Gulabckand Bupji —Accused No. 1— 
Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Application for Revision 
No. 76 of 1925, Decided on 12th June 
1925, against an order of the Resident 
Magistrate, Nadiad. 

Criminal, P. C., S. 195 {cl —Document tendered 
but returned by presiding Judge Is ‘ produced in 
evidence 

Where a party to a proceeding hinds up a 
document to the Judge whe does not take the 
document on the file but returns it to the pirtf 
the document is “ produced ** in the proceeding, 
within the meaning of S. 195 (c). No complaint 
with raferenoe to the dosument can be enter¬ 
tained by a Criminal Court, in the absence of a 
complaint in writing by the Court oonoerned. 

H. C. Coyajee and H. E. Chokshi~toc 
.Applicant. 

S. S . Patkzr —-for the Crown. • 

Mirza, J.— This is an application in 
•revision on behalf of the aoousei against 
•J® order of the Resident First Class 
Magistrate, Nadiad, who rejeoted the 
accused a applioation to quash oertain 


criminal proceedings pending in his Court 
under Ss. 467 and 109, Indian Penal 
Cole, against the accused. 

The contention of the accused is that 
a document in respect of which a charge 
of abetment of forgery is made against 
him in those preceedings was produced 
before the Extra First Class Subordinate 
Judge of Surat in the Civil Suit No. 529 
of 1922, that any prosecution against him 
in res oect of such a document can be 
instituted only on a written complaint of 
the Subordinate Judge, aud admittedly as 
there is no written complaint the present 
proceedings are irregular and should be 
quashed. 

It appears that the accused was the 
defendant in Civil Suit No. 529 of 1922. 
The plaintiff in that suit had obtained a 
decree against the accused and had filed 
a darkha9t in the Extra First Class Sub¬ 
ordinate Judge's Court for execution of 
that decree. In answer to that darkhast 
the defendant had produced the document 
in question and had handed up the same 
to the Subordinate Judge. That docu¬ 
ment purported to show that the decree 
had been compromised for a payment of 
Rs. 1,500. The Subordinate Judge did 
not take the document on the file on the 
ground that the date it bore showed that 
it was out of time for the purpose of 
evidencing any compromise of the decree. 
In doing so the learned Subordinate 
Judge failed to observe She provisions of 
Order 13, R. 6, Civil Procedure Code, 
which lays down : 

Where a dooument relied on as evi¬ 
dence by either party is considered by 
the Court to be inadmissible in evidence, 
there shall be endorsed thereon the parti¬ 
culars mentioned.” 

The learned Subordinate Judge returned 
the dooument to the pleader of the 
accused. It is now alleged that that 
dooument is being suppressed by the 
accused aud is therefore not forthcoming. 
Unier these oiroumstances the question 
before us to decide is whether what 
happened before the Subordinate Judge 
was tantamount to the 1 production' of 
the dooument in question within the 
meaning of S. 195, olause (c), of the 
Criminal Procedure Code. That seotion 
provides: 

195 (l) No Court shall take oogni- 

3anoe .(c) of any offence described in 

S. 463 or punishable under S. 471, S 475 
or S. 476 of the same Code (Indian Penal 





468 Bombay Gulabchand v. Emperor (Percival, J.) 192S 


Code) when such offence is alleged to 
have been committed by a party to any 
proceeding in any Court in respect of a 
document produced or given in evidence 
in such proceeding, except on the com¬ 
plaint in writing of such Court, or of 
some other Court to which such Court is 
subordinate.” 

Eeliance is placed by the learned 
counsel for the accused upon O. 7, E. 14, 
as shoving that production of a document 
is different frcm giving the document in 
evidence. 0. 7, E. 14, Civil Procedure 
Code, provides : 

" Where a plaintiff sue9 upon a docu¬ 
ment in his possession ar power, he shall 
produce it in Court when the plaint is 
presented, and shall at the same time 
deliver the document or a copy thereof 
to be tiled with the plaint.” 

Like 0. 7, E. IS, O. 7, E. 14 contem¬ 
plates that a record of the document or 
its copy should be kept in the Court when 
it is said ” to be produced ” although it 
may not be given iD evidence. 

Our attention has been further called 
to Queen-Empress v. Nagivdas (1) where 
a Division Bench of this Court consisting 
of Birdwocd and .Jardjne, JJ. held that a 
document is given in evidence within the 
meaning of S. 195, Criminal Procedure 
Code, when it is handed over by the 
person tendering it to the Court though 
the Court on inspection may reject 
it as evidence, for insufficiency of 
stamp or want of registration. This 
decision was prior to the date of the 
amendment of the Criminal Procedure 
Code whereby the words "produced or" 
have been added. 

Our attention has been further called 
to a decision of the Calcutta High Court 
in Nalini Kanta Laha v. Anukul Chan¬ 
dra Laha (2). That case decided that 
where a document was called for by a 
party to a proceeding under S. 145 of the 
Criminal Procedure Code, brought into 
Court and referred to by Ms pleader in 
argument and by the Magistrate in his 
judgment, though he expressly refrained 
from any opition as to its authenticity, 
the document was “ produced ” in the 
proceeding within the meaning of S. 195 
(1) (c) of the Code. 

We are further referred to a more 
recent case of our own Division Bench in 

(1) (1866] Unrep. Cr. C. 242. 

12) [11)17] 44 Cal. 1002=25 C. L. J. 255=21 C. 

W. N. 040=39 L C. 490=18 Cr. L. J. 522. 




In re Gopal Sidheshvar (3). In that case 
Chardavarkar and Pratt, JJ. held that 
S. 195 (c) of the Criminal Procedure Code,. 
189b, applied to a document which was 
alleged to be forged and was produced in a 
Court of Justice. "Production” of a docu¬ 
ment in Court, they say, is not the same 
as‘ giving it in evidence.” A document 
produced in Court according to this deci¬ 
sion means “one which is produced for 
the purpose cf being tendered in evidence 
or for some other purposes." We are of 
the oi inion that this interpretation of 
S. 195 (c) is binding upon us. The cir¬ 
cumstances in that case were very similar 
to the circumstances in the present case. 

In a still more recent judgment in In 
re Bhau Vyankatesh (4) Macleod C. J. and 
Coyajee, J. have given the same wide 
interpretation to the word ‘produce’- 

We, therefore, make the rule absolute 
ar.d quash the Magistrate's proceedings in 
the matter of the complaint against the 
applicant. This order, however, will not 
preclude fresh proceedings being instituted 
after a complaint is made in writing by 
the learned Subordinate Judge which in 
his discretion he is competent to do. 

Percival, J —I agree in regard to the 
legal aspect of the case. 1 should like to 
add that, while it will be a matter of 
discretion for the learned Subordinate 
Judge whether to make a complaint or 
not, in the peculiar circumstances of the 
case it appears that the complaint by the 
Subordinate Judge is rather a formality, 
owing to the iact that, although the dccu 
ment was technically produced in his 
Court, it was not retained there ; an< * 
therefore the Subordinate Judge will pro¬ 
bably not find anything on his record re¬ 
garding it. It is oven a question whether 
the document is in existence now or not. 
Thus, while on technical grounds the 
complaint by the Subordinate Judge 19 
necessary, it cannot be expected that he 
will have any personal knowledge of the- 
subject under consideration. 

Rule made absolute. 


(3) [1907] 9 Bcm.L. R. 735=6Cr. L. J. 78. 

(4) 1925 Bom. 433=27 Bom. L. R. GC7.. 
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Taraporewala, J. 

Vallabhdis ifeghj i— Petitioner. 

v. 

Cawaji Framji & Co. —Opposite Party, 

In re Specific Relief Act 1 of le72 and 
Re. Stables of Hack Victorias, D - 13th 
February 1995. 

if Arbitral Ion Act, S. 9 (/i) and I/-) — Eeftrence 
to two arbitrators one by each party — Arbitrators 
refusing toad, each party has right to appoint 
another in place of its retiring arbitrator—On 
refusal by one party other parly can appeant sole 
arbitrator. 

S. 9 provides for supplying vacancy in case 
where the tubraission provides that reference 
shall be to two arbitrators, one to be appointed 
bj each ]arty. Under S. 9 (a), when- both 
arbitrators refuse »o act <ach Farty has a 
right to appoint an arbitrator in the 
place of the arbitrator appointed by that 
party, and if ono party to an points and 
the other patty refuses to appoint an 
arbitrator in placo of his arbitrator, tho provi¬ 
sions of sub-section (b! would come into force 
and the party so appointing would fce entitled, 
after giving Dotice to the other r ar ty. to appoint 
his own arbitrator as solo arbitrator. (F 409 C 2) 

B. K. Desai —for Petitioner. 

Mulla—ior Opposite Party. 

Taraporewala, J.—In this matte; 
the petitioner prays that the appointment 
of Vithaldas Damodar Govindji as sole 
arbitrator under S. 9 ( b ) of the Indian 
Arbitration Act made by the respondents 
may be set aside and that it may be de¬ 
clared that the power of appointing arbi¬ 
trators under the partnership agreement 
having once been exercised by both the 
partners has been exhausted and that re¬ 
ference to Vithaldas Damodar Govindji 
be revoked. In the alternative the peti¬ 
tioner asks that a fit and proper person 
nominated by the petitioner may be ap¬ 
pointed as an arbitrator on petitioner’s 
behalf to aob along with the said Vithal¬ 
das Damodar Govindji. 

_ The whole argument as to the revoca¬ 
tion of the appointment of Vithaldas 
Damodar Govindji is based ®n S. 9 of the 
Indian Arbitration Act. It has been 
argued that that section applies only 
where one of the arbitrators die9 or be¬ 
comes incapable or refuses to act, but that 
where both the arbitrators refuse to act, 
the arbitration oomes to an end and that 
there is no power in the parties or in 
Court to appoint other arbitrators in 
place of the arbitrators so refusing to aot. 
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. In this case it appears that the arbitra¬ 
tors. after proceeding for about eighteen 
months, declined to act any further. 
Thereupon, after some time, the respon¬ 
dents appointed Mr. Vithaldas Damodar 
Govindji as their arbitrator and called 
upon the petitioner to appoint his arbitra¬ 
tor under S. 9 ( b ), and as the petitioner 
refused to appoint bis arbitrator, the res¬ 
pondents appointed Vithaldas Damodar 
Govindji as sole arbitrator in the matter 
under S. 9 ( b ). 

The construction of S. 9, to my mind, 
is quite clear. It provides for supplying 
vacancy in case where the submission 
provides that reference shall be to two 
arbitrators, one to be appointed by each 
party. The previous section provides for 
supplying vacancy in case where the sub¬ 
mission is to one arbitrator, umpire or 
third arbitrator. S. 9, clause (a) speaks 
of “either of the appointed arbitrators re¬ 
fusing to act, etc." That means only 
that when two arbitrators are appointed, 
one by each party, the right of appointing 
another arbitrator in place of the arbitra¬ 
tor refusing to act, eto., lies with the par¬ 
ty appointing him and not with both the 
parties. The meaning which is tried to 
be put upon S. 9, sub-clause (a), that the 
right of a par;y to appoint an arbitrator 
in place of the aihitrator appointed by 
that party who refuses to act, otc , can¬ 
not be exercised if the other arbitrator 
refuses to act, seems to me not the pro¬ 
per construction of the clause at all. The 
word ‘either’ is used because it may hap¬ 
pen that one or both of the arbitrators- 
may refuse to net, eto. In that case eaoh 
party has a right to appoint an arbitrator 
in the place of the arbitrator appointed by 
that party, and if one party so appoints 
and the other party refuses to appoint an 
arbitrator in place of his arbitrator, the 
provisions of sub section (6) would come 
into force and the party so appointing 
would be entitled, after giving notice to 
the other party, to appoint his own arbi¬ 
trator as sole arbitrator. Therefore, the 
petition fails on the first two grounds. 

As regards the alternative ground, it 
was conoeded by the respondents that 
they were willing to have* another arbi¬ 
trator appointed by the petitioner to aot 
with Vithaldas Damodar Govindji. 

I, therefore, set aside the appointment 
of Vithaldas Damodar Govindji as sole 
arbitrator made under S. 9, and I order 
that the said Vithaldas Damodar Govindji 
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ji should act with an arbitrator nomi¬ 
nated by the petitioner within a fortnight. 

The said two arbitrators to pro393d 
with the arbitration. 

Order set aside. 
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Macleod, C. J., and Coyajee. J. 

Kah'i fairim Gujat —Appellant. 

v. 

T ishvannth Ganesh Javadekar ail 
others —Respondents 

First Appeal No. 336 of i923, Decided 
on 8th March 1925, from the decision 
of the First Class Sub-J. at Dhulia, in 
Civil Suit No. 278 of 1922. 

★ ★ (a) Contract Act, S. 21 —Agreement by 
client to pay-to pleader a sum of money and part of 
suit projierty as inam for relegions purposes 
Agreement Is Inseparable and whole Is void. 

A client executjd a bond in favour of his 
pleaders as fol'ows : “I have this day given 
you a vakilpatra in the above suit and agree to 
give you both Rs. 500 as inam or reward in case 
you obtain full success for me in this or in 
the High Court, and would further gi/e over to 
you possession of survey No. 5S for religious or 
charitable purposes.” Survey No. 58 was part 
of the propjrty in dispute iu the suit.- 

Held : that the agreement to give land to the 
pleaders thou-’h for religious or charitable pur¬ 
poses was void, and as it caunot be separated 
from the agreement to give them Rs. 500 for their 
services iu the case as plealers the whole agree¬ 
ment is void under s. 24. -[P 470 0 2] 

★ * (0 Contract At, S. 23 —Pleaier agreeing 
to lalcc as fees part of suit property in case of 
success—Agreement is void. 

An agreement taken by a pleader that he shill 
be given part of the property in dispute in the 
suit in which he is engaged must necessarily 
be contrary to public policy and therefore 
unlawful under S. 23. 4 C. L. J. 259 and 32 
Bom. 449 Appr. [P 471 C 1] 

I(. If. Kelkar —for Appellant. 

P. V. Kane—[or Respondents. 

Macleod, C. J.— The plaintiff stated 
in his plaint that he and one Shankar 
Shrikrishna Deo were engaged as 
pleaders by defendent No. 1 in Suit No. 
273 of 1917 tiled against him in the Court 
of the First Class Subordinate Judge of 
Dhulia by one Bhagwan Devidas ; that 
on September 23, 1917, when the vakil- 
patra was given to them, defendant No. 
1 made a special contract in the follow¬ 
ing terms: . 

I have this day given you a vakilpatra 
in the above suit and agree to give you 
both R 3 . 500 as inam or reward in case 
you obtain ’full success' for me in this 
or in the tho High Court, and would 
further give over to you possession of 
survey No. 58 of Shahada comprising 


3 acres and 36 gunthas aad assessed at 
Rs. 30, for religious or charitable pur¬ 
poses.” 

It is admitted that Survey No. 58 was 
part of the property in dispute in the 
suit. The suit was dismissed in the first 
Court on March 22, 1919. but in the first 
appeal the Higi Court granted relief to 
the plaintiff with regard to a portion of 
his claim. 

The trial Judge held that the agree¬ 
ment to give Rs. 500 as inam or reward 
in case ( the pleaders obtained ” a full 
siccess' could be enforce!. But with 
regard to the obligation on th9 first defen¬ 
dant to give away to the pleaders the 
lands for charity, ho thought the claim 
was not sustainable. 

The question then arose whether under 
S. 24 of the Indian Contract Act, the 
agreement was void because oils of several 
considerations for a single ohjeat was 
unlawful. The Judge said: 

As it was not a reward given to thorn 
for their professional services, the clause 
of the inam Chitti relating to it becomes 
a distinct agreement by itself, and is to 
that extent void for want of consideration. 
In fact, it operates as an agreement to 
make a gift of the land rather than an 
agreement to make a transfer of it for 
valuo. Further as the religious and charita¬ 
ble purposes have not been defined, the 
beneficiaries who are to take under it 
cannot be ascertained, and the agree¬ 
ment being thus too vague and uncertain 
cannot be specifically enforced under S. 
21 of the Specific Relief Act.” 

It is difficult to see how it can be said 
that the agreement to give land to the 
pleaders for religious or charitable pur¬ 
poses can he separated from the agree¬ 
ment to give them Ri 500 for their 
services in the case as pleaders. It has 
been suggested that because the property 
was to be given over to religious or char¬ 
itable purpoies, it could not be con¬ 
sidered as consideration given to the 
pleaders for their services in the suit. I 
do not think the Court need be misled by 
such an argument. It was intended to be 
a gift of the properly to the pleaders, 
leaving it open to them to deal with it as 
they thought fit. Tho words ” for reli’ 
gious and charitable purposes” wero evi¬ 
dently added in the hope that the real 
object of th? agreement might be 
concealed. But wo think it clear that the 
consideration for the services of the 
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pleaders in the case was Rs. 500 and the 
gift of part of the property in suit. An, 
agreement taken by a pleader that he 
shall be given part of the pro|>erty in 
dispute in the suit in which he is engaged 
must necessarily bo contrary to public 
policy, and therefore, unlawful under S. 23 
of the Indian Contract Act. “It is 
professional misconduct for an advocate 
to stipulate for or agree with his client 
to accept as his fee or professional 
remuneration a share of the property, 
fund, or other matter in litigation for his 
services as advocate in such litigation 
upon the successful issue thereof.” [See 
In the matter of an Advocate (1)]. In 
Laxmanlal v. Mulshanlar ( 2 ), a pleader 
stood bail for his client pending a crimi¬ 
nal charge against him, and as an 
indemnity for tke bail took from him a 
sale-deed and a rent-note regarding his 
house, in the name of the plaintiff. The 
consideration for the sale deed was a sum 
of Rs. 8,000, of which R 9 . 5,000 were 
the indemnity for the bail-bound, and the 
remaining Rs. 3,000 represented the ad¬ 
vances to be made thereafter by the 
plaintiff. The plaintiff sued on the rent- 
note to recover the sum of Rs. 2,000 as 
rent; and it was held (l) that the contraot 
for indemnifying the pleader for his bail- 
bond was illegal; and this illegality ren¬ 
dered the sale-deed void in law ; ( 2 ) that 
the rent note was tainted with the same 
illegality which affected the sale-deed and 
could not stand on any separate footing; 
and (3) that the agrement was an indivi¬ 
sible agreement. A part of a single con¬ 
sideration for one object was unlawful, 
and, therefore, the whole agreement was 
void under S. 24 of the Indian Contract 
Act, 1872. 

In the same way in this case the agree¬ 
ment to pay Rs. 500 cannot be sepa¬ 
rated from the agreement to give survey 
No. 58, part of the property in suit. Wo 
think, therefore, that the whole agree¬ 
ment was void. We allow the appeal 

and d,smiss the plaintiff's suit with costs 
throughout. 

Coyajee, J.— I am entirely of the 
same opinion. 

Appeal allowed. 


(1) 11(06] 4 0. L.J. 259."- 

(2) [1908] 82 Bom, 449=10 Bom, L.R. 553 . 
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Maclecd, C. J., axd Crump, J. 

Vallabhdas Kanji —Applicant. 

v. 

Ranchhordas Alathradas — Opposite 
Party. 

Application in O. C. J. Appeal No. 18 of 
1920 Decided on 9th April, 1925, and 
Suit No. 1717 of 1919. 

★ Civil p. C., S. 35—Pn'ii/ Council Appeal 
presented but net prosecuted - Ces's on petition for 
leave to apj-col to Privy Council are to be paid by 
appellant. 

Where a party obtained leave to appeal to the 
Frivy Council, but tcck no si> ps to prosecute the 
aopeal after the record roached there, and the 
ajptal was thus dismissed for non-prosecutiou, 

Jlcld: that the respondents were entitled to 
the costs incurred by them in the High Court on 
the petiiion to obtain a certificate for leave to 
appeal- [P. 472. C. U 

Lal]i— for Appellant. 

Munshi —for Respondent. 

Macleod, C J.— In this case leave to 
appeal to the Privy Council was obtained 
by the defendants. Thereafter they took 
no steps to proseoute the appeal, and on 
October 18, 1923, the Registrar of the 
Privy Council addressed a letter to this 
Court as follows:— 

“I have the honour to inform you that 
the appellants have taken no steps in pro¬ 
secution of the above appeal although 
four months have now elapsed since the 
date of the arrival of the record in 
England, and that by virtue of rule 34 of 
the Judicial Committee Rules 1908, the 
said appeal stands dismissed for non-pro- 
secuticn as from today without further 
order. 

“I have accordingly to request you to 
be good enough to bring this oommuniea- 
tion befor the Judges of your Court, in 
order that the necessary steps may he 
taken to terminate the proceedings.” 

Nothing further has been done. There¬ 
fore, it would be necessary for this Court 
to give directions in accordance with the 
Registrar s letter with regard to the costs 
°l application for leave to apieal to 
the Pr.vy Council. Those costs had been 
made costs in the appeal. As the appeal 
was dismissed for non-proseoution with- 
out further order of the Privy Council, no 
order was made with regard to those 
costs. It makes no difference that the 
petitioners applied to the Privy Counoil 

? , the W*!- That 
petition failed, and the petitioners wore 

dneoted to pay the taxed costs in England 

of the respondents opposing the petition. 
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We are, therefore, restored to the original 
position at the time the Registrar's letter 
of October 18, 1918, reached this Court. 
We think that as the appellants took no 
further steps to prosecute the appeal, the 
respondents were entitled to the costs in¬ 
curred by them in this Court on the peti¬ 
tion filed bj the appellants to obtain a 
certificate for leave to appeal to the Privy 
Council. That order would include the 
costs of the present application. The 
respondents are not entitled to the costs 
of the appearance before Mr. Justice 
Taraporewala. 

Petition allowed. 
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Macleod, C, J., and Coyajee J. 

Pandujoti Kadam —Appellant. 

v. 

Savla Piraji Kate —Respondent. 

Second Appeal No. 203 of 1924, De¬ 
cided on 24th June 1925, from the de¬ 
cision of Asst. J., Satara, in Appeal No. 
47 2 of 1922. 

Execution—Right to Person having no right at 
the date of application but acquiring the right 
subsequently cannot execute decree. 

A darkbastdar, who has no title whatever to 
execute the decree at the time of the darkbast, 
• annot remedy the defect by completing the 
title after the date of darkhast, and then try to 
execute the decree by virtue of that title. 

[P. 472, C. 1] 

.S’, R. Parulekar —for Appellant. 

S. K. Bakhale—lor Respondent. 

Macleod, C. J.— We think that the 
•decision of the Subordinate Judge was 
right, and that the authority relied upon 
by the Assistant Judge has no appli¬ 
cation. The applicant at the time he 
presented the darkhast, had no title to the 
decree which he sought to execute. He 
had only a right under his own decree 
to obtain an assignment from the decree- 
holder of the other decree. The applicant 
was given time by the Subordinate Judge 
to cite any authority to support his pro¬ 
position. He failed to do so. There is 
no authority that we know of which 
lays down that a darkha6tdar, who has 
no title whatever to execute the decree at 
the time of the darkhast, can remedy the 
defect by completing the title after the 
date of the darkhast, and then try to 
ex ecute the decree by virtue of that title. 

We allow the appeal and restore the 
decree of the Subordinate Judge with 
costs throughout. 

Appeal allowed. 
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Macleod G. J. and Coyajee, J. 

D. S. -Jorapur— Applicant. 

v. 

Yenkatesh Balwant Joshi —Opponent. 

Civil Ex. App. No. 164 of 1924 Decided 
on 2nd July 1925. from the decision of 
D G. Bijapur in Misc. A. No. 14 of 1923. 

Bombay High Court Circulars, Ch. 23, R. 16— 
Receivers other than official receivers. Receiver't 
remuneration should be proportional to the amount 
of dividend distributed — Prov. Ins. Act (1920), 
S. 50. 

R. 16 ol Chap. 23 of the Manual of Circulars 
issued by the Bombay High Court directs that 
the remuneration of receivers, other than offioial 
receivers, shall be in such porporticn to the 
amounts of the dividends distributed as the 
Court may direct, provided that it does not exceed 
five per centum of the amount of dividneds and 
therefore, a Court is not justified in d.recting 
payment to the receivers at the rate of five per 
cent on the whole amount realised. 

Nilakant Atmaram —for Applicant. 

R. .4. Jahagirdar —for Opponents . 

Macleod, C. J. —The remuneration of 
receivers, other than official receivers, 
under the Provincial Insolvency Act must 
be fixed under rule 16 of Chapter 23 
of the Manual of Circulars issued by the, 
High Court, which directs that the 
remuneration of receivers, other than 
official receivers, shall be in such propor¬ 
tion to the amounts of the dividends dis¬ 
tributed as the Court may direct, provided 
that it does not exceed five per centum 
of the amount of dividends. 

In this case the Subordinate Judge 
a war led the receiver’s remuneration at 
the rate of five per cent on the whole 
amount realised by them. The greater 
portion of that amount was payable to a 
mortgagee. Therefore the balance avail¬ 
able for paying dividends to creditors was 
under Rs. 25,000. It is clear, therefore, 
that the order of the Subordinate Judge 
directing payment to the receivers at the 
rate of five per cent on the whole 
amount realised was not authorised by 
the rule, and the District Judge was right 
in holding that the rule should he followed, 
and that the percentage could only be 
allowed on the dividends distributed. In 
any event, it i9 difficult to see how it 
could be said that the District Judge, who 
was following the procedure laid down in 
the High Court Circulars, was wrong, or 
that his decision is not in accordance with 
law. Tho rule will, therefore, be dis¬ 
charged with costs. Rule discharged. 
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MacLeod, C. J. and Coya.tee, J. 

Balabhai Ratjhunath Agaskar and 
others— Appellants. 

v. 

Motabhai Babaji Bane and others — 
Respondents. 

0. C- J. Appeal No. 109 of 1924, Decid¬ 
ed on loth April 1925, agaiDst the judg¬ 
ment of Mulla, J. 

Wilt—Construct ion—Grant excluding ccvrse of 
inheritance is v<Ad — Estate In ]<erpetuity cannot 
le created—Iilght of residence in family house 
is personal right. 

A Hindu settler in 1669 distributed & large 
part of his estate between his children and 
grand-children and settled the remainder cf his 
immovable and mcveable properties in trust 
for himself as long as ho lived. He settled on 
his death one-fourth of the iucouie on his sou 
R during his lifetime and after his death to 
“ all the male heirs " cf R, share and share 
alike. Ho made a similar prevision in favour 
of his daughter K and her l * male heirs. " and 
another daughter P and her “ children.’’ Iu 
the family house the right of residence was 
given to R and his " heirs, ’* to K and “ after her 
death her male heirs " and to P and her “ chil¬ 
dren. " The settlor died in 1694. K died in 
1897 and R died in 19C8. K left surviving six 
sons and R left five sous. They were in existence 
at the dato of the settlement. P died in 1893 
leaving behind her a daughter S who was also 
in existence at the date of the deed. 

The plaintiffs, the two sons cf R filed a suit 
for a construction of the trust-Jeed. 

Held-, that the family house being not du posed 
of the right of residence was only a personal 
r.ght ; that S, the daughter of P was entitled to 
reside during her lifetime in the penien as¬ 
signed to P, but the right was personal, and on 
her death, her right of residence would revert 
to the heirs of the settlor; that on the deaths cf 
R and h the prrtions of the houso which were 
respectively assigned to them ( cr residence 
reverted to the *e«lot s heirs ; that the settle- 
mentm favour ot R and K and their “ male 
v °' d a4 excluding the legal course 

had IntenTl 8 . hat ‘ W “ 3 ° l3 ° vo,d aa **• settlor 
had intended to create a perpetuitv as retards 

settledT Pw • m" 1 lh l Sfcare income 

settled on P would, on the death rf ^ wr ..» 

the settlor’* heir* aud that the trust * nfr^JV 0 

deaths of R and K were invalid! the 

[P 475 C 1,2 P 476 C 1] 

ICanga for Appellants. 

S rtik f* Daphtary, Kania and 
Bramhandkar for Respondents. 

Conjee, J.—The questions in this 

! h0 pr ° Fer oon 3 true lion 

iflflo k d 0xeoufc ® d on May 1 

1889, by a Hindu gentleman, Janardhan 
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Wassoodev. The table set cut at p. -v3 
of the paper-book shows the relaticnship 
of the persons inteicsted in these ques¬ 
tions. The settlor’s descerdanfs who 
were in existence at the date of the said 
deed were : bis son Raghunath ; bis two 
daughters Krisbnabai and Pootlabai ; five 
90cs of Raghunath ; six sons of Krisbna- 
bai ; Atandrao, sor. of bis predeceased 
daughter ; and Sonabai, the daughter of 
Pootlabai. 

The settlor died in the year 1894. 
Krisbnabai died in 1S97, all her six sons 
surviving her ; but three of them died 
between 1912 and 1919. Pootlabai died 
in February 1898 leaving Sonabai who is 
a party to these pre ceediDgs. Anandrao 
ditd in August 1S9S leaving a son Yenkat. 
On Yenkat’s death in 1921. it was held 
in certain proceedings, to which it is 
unnecessary to refer in detail, that as he 
was not in existence at the date of the 
said trust deed, there was a resulting 
trust in favour of the settlor’s heirs as 
regards the one-fourth share allotted to 
Anandrao's branch. 

The originating summons which ha 9 
given rise to this appeal was taken out 
by the twoplaintifs who are members 
of Raghucath’s branch ; they are sup¬ 
ported by other members of the samo- 
branch. Their contention as set out in 
paragraph 10 of the plaint is : 

That the gift of tho one-fourth share 
of the rents and income of the male heirs 
of Krisbnabai is invalid in law and on 
the death of the said Krisbnabai there 
was a resulting trust in respect of the said 
one-fourth share and the same reverts to 
the heirs of the settlor, and the plaintiffs 
with the other heirs have in the events 
that hav 9 happened become entitled to 
the same in their own right. Similarly the 
gttfc of the said one-fourth share of the 
rents and income to the male heirs of 
Raghunath is also invalid and on the 
death of the said Raghunath the plaintiffs 
with the ether heirs of tho settlor have 
become entit'ed thereto in their own 
right. The plaintiffs and the other heirs 
have thus become entitled to three-fourths, 
ehaies of the said rents ani income in 
their own right. ” 

As regards the one-fourth share of the 
rents and inoome allotted to Pootlabai 

*2? 1 J L udse ba9 held ^at on 
Sonabai s death there will be a resulting 

trust in favour of the settlor’s heirs - and 
the matter ends there. ' a A 
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The main content relates to the one- 
fourth share of the income allotted to 
Krishnahai and on her death to her “male 
heirs. ” 

Before May 1. 186i>, Jaaardhan the 
settlor, had distributeu uve immovable 
properties and also his ,'ewellery among 
some of his children and grand-children, 
leaving him in possession of three landed 
properties, a number ol shares in certain 
public companies, and one Port Trust 
Bond. The deed in question recites that 
Janardhan was desirous of making “ the 
settlement hereinafter appearing, " and 
proceeds :— 

“ It is witnesseth that in pursuance of 
the said desire and in consideration of 
the natural love and affection which the 
said Janardhan Wasoodev beareth to his 
children and grand-children hereinaftsr 
mentioned, he the s r id Janardhan 
Wasoodev doth by these presents, assign 
transfer and set over unto the said 
trustees All that, the property and 
effects...upon the trusts folio sing. 

Provision is made as regards rents, 
dividends and profits of the said pro¬ 
perties, except the Breach Candy Road 
house which is set apart for residence. 

The trusts so far as they are now 
material are as follows :— 

“ Upon trust to pay the rents dividends 
and profits arising from the said premises 
after deducting monthly the sum of Rs. 
25 for the payment of taxes and repairs, 
to the said Janardan Wasoodev or permit 
him to receive the same during his life 
and after his decease upon trust out of 
the said rents dividends and profits to 
pay one-fourth part of the net amount 
to Ragbunath Janardhan son of the said 
Janardan Wasoodev during his life and 
from and after the decease of the said 
Raghunath Janardan in trust to pay.the 
same to all the male heirs of the said 
Raghunath Janardan share and share 
alike and as to one quarter of the said 
rents lividends and profits upon trust to 
pay the same to my daughter Krishnahai 
wife of Ganpatrao Moroji Zaoba during 
her life for her sole and separate use and 
after her death in trust for the male heirs 
of the said Krishnahai share and share 
alike. ” 

The learned trial Judge held that “ the 
male heirs of Krishnahai, and the heirs 
of Raghunath are each entitled absolutely 
to the one-fourth share assigned to 
Krishnahai and Raghunath respectively ’ 


and that “ the persons entitled to the 
corpus of the one-fourth share assigned 
to Krishnahai are the surviving sons of 
Krishnahai and the heirs of her deceased 
sons. ” 

The plaintiffs and defendants Koa. 4 to 
6 (members of Raghunath’s branch) have 
appealed. They contend that the disposi¬ 
tions after the respective deaths of 
Krishnahai and Raghunath are void for 
reasons which briefly stated are, that ; (l) 
the “ male heirs ,” of Krishnahai cannot 
be determined until she died, and they 
may happen to be persons not in existence 
at the date of the settlement ; (2) the 
settlor, if he had intended to make a gift 
in favour of her “ sons, ” would have 
said so ; her sons alone would not 
necessarily be her “ male heirf ” ; 
moreover, none of her sons might survive 
her. ar.d therefore they do not answer to 
the description of her “male heirs"; (3) 
the settlors intention clearly was to con¬ 
fine the inheritance to males ; the gift is 
therefore void as excluding female heirs 
and thus excluding the legal course of 
inheritance: and (4) the deed makes no 
reference to the corpus and leaves it un¬ 
disposed of, the fettlor's intention being 
not to pass the estate itself but to limit 
the enjo\ment of the rents and profits for 
an indefinite period ; this would not be 
allowed by Hindu Law. 

The learned trial Judge observes: 

“I think that the gift to the male heirs 
of Krishi abai is a gift to such of her 
sons a9 were in existence at the date of 
the deed and such as might survive 

Krishnahai.I think it is impossible 

to escape the conclusion that the settlor 
did not intend to leave any interest in 
properties comprised in the deed undis¬ 
posed of. On the other hand, there is 
upon the face of the deed sufficient indi¬ 
cation of intention on the part of the 
settlor that the heirs of Krishnrbai 
should take an absolute interest in the 
one-fourth share assigned.’’ 

The question is—What was the inten¬ 
tion of the settlor ? His intention is to 
be sought in his words. The deed is 
written in the English language ; the set¬ 
tlor was himself a lawyer ; but, it must 
be confessed, the instrument is not very 
easy to construe. In the case of Raghu- 
nath and of Krishnahai, he uses the 
words, his and her “male heirs." In the 
case of Pootlabai’s daughter Sonabai the 
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gift is to her'"children.” In Anandrao's 
case it is to his ‘‘male children.” 

Who, then, wore intended to take the 
estate as Krishnabai’s male heirs ? The 
parties being Hindus, the donees must be 
in existence, either in (act or in contem¬ 
plation of law, at the date of the settle- 
‘ment. In this case there is an uncer¬ 
tainty as to the existence of Krishnabai’s 
male heirs at the material time. It was 
quite possible that none of her sons who 
were in existence at the date of the deed 
might survive Krishnabii and a wholly 
different person or a totally different set 
of persons answering to that description, 
* her male heirs," might come into being 
after that date. If by Krishnabai's male 
heirs the settlor meant her sons who 
were then in existence, he has—it must be 
allowed—used singularly inapt words to 
convey that meaning. _ The settlor.no 
doubt, was actuated by “the natural love 
and affection" which he bore '“to his 
children and grandchildren hereafter 
mentioned,” but that circumstance does 
not justify the substitution of "Krisbna- 
bai's sons" for ‘'Krishnabai’s male neirs.” 
The words “grandchildren hereafter men¬ 
tioned" have their application; for the 
gifts to bonabai and Anandrao were gifts 
to the settlor’s . “ grandchildren. ” The 
learned Judge observes that "there is upon 
the face of the deed sufficient indication 
of intention on the part of the settlor 
that the heirs of Krishnabai should 
take an absolute interest in the one-fourth 
share assigned to Krishnabai." He, 
erefore, holds that the surviving sons 
of Krishnabai and the heirs of her deceas¬ 
ed sons are entitled as between then to 

the one-fourth share assigned to Krishna¬ 
bai absolutely. ’ The settlor, however 

DO k ° f I? 61 " 5 ' bub of her male heirs] 
and thereby shows an intention to confine 

' f“° e , t0 “* •"K™ 

SSi i. » A “ ale , helrs and fc be disposi- 
tion is void as excluding the legal course 

of inheritance:" Kumar Tarakeslwlr 

R °VxA* Un X r ^°shi.Shikharestuar (l) 
Reading the deed as a who? fl it 

the me th tihafc 6he di9p08iiiioQ is also void on 
the other contention raised by the appel- 

ants, namely, that the objeot of the set 

Sf=:«=-sS 

to_sell the pronert^":! 6 ^^ 

(I) 


house in Breach Candy Road," to in¬ 
vest the monies arising from such sale in 
securities iD the manner directed. “And 
it is hereby declared that the annual in¬ 
come arising from such securities shall 
from time to time go and be payable to the 
person or persons who nnder the trusts 
aforesaid would have beeD entitled to the 
annual rents aDd profits arising from the 
land, premises and shares before referred 
to in case the same had remained unsold." 
The house at Breach Candy Road is to 
supply a residence to the different mem¬ 
bers of the family, and in some cases to 
their heirs, ’ but its ultimate destination 
is not to be found in the deed, although 
the settlor goes into such minute details 
as the following : "All glass aud wooden 
furniture in the hall and the glass moons 
and globes in the said dwelling house at 
Breach Candy Road shall be used by all 
the occupants of the house jointly and in 
case of anything being broken shall be 
replaced by the person causing the 
damage." In my opinion, the object of 
the settlor was to create a perpetuity a 9 
regards the whole of the trust estate 1 , and 
to limit for an indefinite period the enjoy¬ 
ment of the rents and profits of the estate. 

I arrive at the same conclusion with 
regard to the trusts in favour of Raghu- 
oath’s male heirs/* 

The result is that the trusts after the 

deaths of Raghunath and Krishnabai are 
invalid. 


Candy Road there is a separte 

£**•*»* live in specified por- 
tions of it is given to various persons. The 
provisions in that behalf which need to be 
considered are thrse in favour of: ( 1 ) 

h 13 /! 1611-8 ” : ^ p ootlabai 
and her cluldren ; (S) Anandrao .and his 

ohildren arcl (4) Krishnabai and “after 

her death her male heirs." Anandrao's 

branch need no longer be considered. As 

to the rest the opinion of the learned trial 

Judge is this : The male heirs of Kmh- 

nabai and the heirs of Raghunath and 

bonabai are entitled to residence in the 

S o • • • !96 , t ft Part for them respeo- 

onfv y ; S r ft , b f 9 rigbt of r0 sidence being 

whether V ‘ * The **•«<» 

favour of thl /• * /T 16 '" 8 trust in 

S,'/ 8 beir3 01 fc he settlor after 

bouaba! s death m respect of the portions 
£ ° C0 “P ,ed b y her to be considered 

set in d r 8 l 9 h 7 of fiSss 

in 1897, and Raghiinath in 1908. 
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There being no disposition of the house, 
their right of residence was, in my opin¬ 
ion, only a personal right. Whether so 
long as they were alive they were entitled 
to live there accompanied by their own 
children, is a question which it is no 
longer necesary to consider ; probably they 
were. But on their death, the portions 
which were respectively s ssigned to them 
for residence reverted to the settlor's 
heirs. On a proper construction of the 
deed I agree witli the trial Judge that 
Sonahai, the daughter of Pootlabai, is 
entitled to reside in that portion of the 
buildings which is expressly allotted to 
Pootlabai and her children. But the 
right is personal : and on Sonabai's death 
that portion of the property will revert to 
the heirs of the settlor. 

The appellants to be held entitled to 
possession of the family house subject to 
the right of residence ofSonabai. The trust 
will have to continue until Sonabai's 
death. Appellants are entitled to three- 
fourths absolutely and to the rimaining 
one-fourth on Sonabai's death. 

f 

All costs out of the fund. Trustees 
costs to be taxed as between attorney and 
client. Two counsel certified. 

Appeal allotted. 

1925 BOMBAY 476 

Macleod, C. J., and Coyajee, J. 

Bai Samju and others —Appellants. 

v. 

Lallubhai Talsilhai —Respondent. 

First Appeal No. 16-1 of 19-4. Decided 
on 31st March 1925, from the decision of 
the Sub. J., Nadiad, in Dharkhast No. 91 
of 1923, 

Bhagdari and Narvadari Act (Bombay Act V of 
18G2), S. 1 —Sejxi ration of a portion of narva 
land by propr ietor—Recognition of the portion by 
Collector as sejarated sub-division—Such jxrrtion 
must be considered as a recognised sub-division. 

Where the proprietor of a recognised sub-divi¬ 
sion of a Narva separated from that land a 
portion for the purposes of building, and where 
the Collector recognised the separation of 
that portion for building purposes. 

Heidi that such separation in no way dero¬ 
gated from the constitution of the narva 
homestead, and that the separated portion must 
bo considered as a recognised 9ub-division. 

CP. 477 C. 1) 

H. V. Divatia —for Appellants. 

M. H. Mehta —for Respondent. 


Macleod, C. J. —The trial Judge has 
held that the property sought to be at¬ 
tached is a recognised sub-division of a. 
Narva and is therefore liable to the pro¬ 
cess of the Court under the provisions of 
Bombay Act V ofJ1862. On the evidence 
produced before the Judge, it appeared 
that the judgment-debtor Manibhai, now 
represented by the appellants, originally 
was the proprietor of a recognised 
sub division of a Narva measuring 
1 anna 1 pie. Twelve years ago eight- 
gunthas were separated from that land 
for the purpose of building a bungalow. 
These eight gunthas were separately as¬ 
sessed, and Manibhai sold the site with 
the bungalow wi thout any objection being 
raised thereto by the revenue authority. 
In fact, we may take it that the revenue 
authority recognised that site as being 
separately assessed and capable of being 
transferred by itself. The judgment- 
debtor, however, contends that it still 
remains a part of the Narva, so that the 
land still remanining to him after the 
separation of eight gunthas can no longer 
be considered a recognised sub-division of 
Narva village. The Judge rejected this 
contention and directed the sale proclama¬ 
tion to be issued. 

In appeal it has been urge! that the 
separation of eight gunthas, even though 
they were separately assessed, cannot 
prevent the original holding of the tenant 
being still considered as the recognised 
sub-division. What is a recognised sub¬ 
division of a narva is not defined injthe 
Bhagdari and Narvadari Act V of 1862. 
The object of the Act was to prevent any¬ 
thing else than a recognised sub-division 
of a bhag or share in a bhagdari or 
narvadari village being attached 3r sold 
by a process of a Court. Now we have 
the Manual published under the orders of 
Government to enable the revenue officers 
to understand what should be done with 
regard to these Narvas, and under 
Government Resolution No. 7241 of July 
2G, 1909, it was directed as follows : 

“ S. 1 of Act V of 1862 was inserted 
only in order to preserve the narva home¬ 
stead and was not directed towards 
buildings erected for unconnected pur¬ 
poses. The Collector is at liberty to 
recognise any sub-division he thinks fit. 
The fact that land required for building 
purposes forms part of a narvadari hold¬ 
ing does not act as a bar to its acquisition 
by a non-narvadar. A sharer in a nar- 
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vadari village may, with the Collector s 
permission, relinquish any portion of his 
share and allow it to cease to be narva 
land. When a plot of narvadari land is 
acquired by a non-Darvadar for building 
purposes the liability for the enhanced 
assessment should be thrown on the 
purchaser by the formal resignation of 
the land by all the-narvadars concerned. ’’ 

Now in this case the Collector ha3 
recognised the separation of these eight 
gunthas for building purposes, and we 
may take it that such separation in no 
way derogated from the constitution of 
the narva homestead, and that, as the 
Collector was in the circumstances of this 
case, at liberty to recognise any sub¬ 
division, these eight gunthas must be con¬ 
siders as having been recognised as a sub¬ 
division so that the balance of the judg¬ 
ment debtor’s share in the narva would 
necessarily also constitute a recognised 
sub-division. O.herwiso, if the conten¬ 
tion of the judgment-debtor were to 
succeed, it would follow that if a sharer 
in a bhagdari village with the permission 
of the Collector separated a small portion 
of land for building purposes unconnected 
with the preservation of the homestead, 
and sold that portion, then the jest of 
the share would, under no circumstances, 
he a recognised sub-division and would 
not be liable to the process of a civil 
Court. We do not think that was inten¬ 
ded by Act V of 18G2. The appeal is 
dismissed with costs. 


Appeal dismissed. 
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Macleod 0. J., AND Coyajee, J. 

Ulawappa Basawaneppa Sugar and 
•others— Appellants. 


v. 


Gadigewa Hugar and others— Respon¬ 
dents. 

Second Appeal No. 159 of 1924, De¬ 
cided on 25th March 1925, from the 

No m o! i4 J " Dhatwor ' iD 


..art scferiittvsi 

JBntrtcs tn Collector’s books are riot much evtde 


of tglc—Sauad holder nce>l not prove possession 
within 12 years of suit. 

An ectry in the Collector’s books that a cer¬ 
tain person is the occupant aud liable to pay 
revenue, dees tot afford much evidence of title. 
But when a sanad is given under S. 133, after 
due inquiry, in the form in Schedule H, the 
saDad itself is a document cf title. 


There is a presumption in favour of the 
sanad holders that they were in possession, 
cousidering the nature of the land under the 
title given to them by the sauad, and it would lie 
upon anybody disputing their title to show that 
he had acquired a title by adverse possession. 
It is not incumbent upon the sauad holders once 
they prove the sanad, to show that -they were 
u possession within twelve years of the data 
of their suit. (P. 417 C. >, P. 478 0. 1] 


A. G. Dcsai —for Appellants. 

R. A. Jahagirdar —for Respondents. 


Macleod, C. J. —The plaintiffs sued 
to lecover possession of the .site de¬ 
scribed in the plaint. The defendants 
replied that the site did not belong to 
plaintiffs ; that it belonged to the defend¬ 
ants ; that the plaintiffs were never in 
possession ; and that as they wore not 
in possession within twelve years next 
before suit, the suit was time-barred. 


Tbs trial Court held that the suit site 
belonged to the plaintiffs ; that it was 
in their possession within twelve years 
next before suit, and that the suit was 
not barred by limitation. 

In appeal the District Judge referred 
to the sanad issued to the plaintiffs in 
1902 under S. 133 of the Bombay Land 
Revenue Code. The Judge said :— 


The sanad means that the plaintiffs' 
father was at the time registered in the 
Collector’s books as the occupant of 
No. 274. The Collector’s books are kept 
for the purposes of revenue. They indi- 
cate the person who is or would bo 
liable for the payment of land assess¬ 
ment. They do not indicate any title 
as between a subjeot and a subject. 
They do not even afford a certain index 
of actuil possession. It is olear that in 
the present case the plaintiffs* father, 
although he was the registered oooupant 
of No. 274, was nevertheless not in 
actual possession of the whole of that 
number." 

Now it is quite true that an entry in 
the Collector’s books that a certain 
person is the occupant and liable to pay 
revenue, does not afford rnuoh evidence 
of title. But when a sanad is given 
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under S. 133, after due inquiry, in the 
form in Schedule H, the sanad itself is 
a document of title. It contains these 
words 41 your are hereby confirmed in 
the said occupancy exempt from all land 
revenue, (or subject to the payment of 
Rs. per annum to land revenue). 
The terms of your tenure are such that 
your occupancy is both transferable and 
heritable, and will be continued by the 
British Government." 

On the survey number was a house 
belonging to the plaintiffs and also a 
similar house which apparently has been 
in the possession of the defendants and 
their predecessors. With regard to the 
portion of the survey number covered 
by that house, the defendants will have 
acquired a title by adverse possession. 
But with regard to the remainder of the 
survey number, we think the Court 
would be justified in holding that they 
were in possession, considering the nature 
of the land, under the title given to 
them by the sanad, and it would lie 
upon anybody disputing the plaintiffs’ 
title to show that they had acquired a 
title by adverse possession. The defend¬ 
ants, therefore, were bound, if they 
wished to dispute the plaintiffs’ claim, 
to prove that they had been in adverse 
possession of the suit land for more than 
twelve years before the date of the suit. 
We do not see that they have proved 
anything of the sort. No doubt they 
were in possession of certain portions 
of the land which they were cultivating, 
but to what extent and for how long, 
they have not led any evidence. We do 
not think then it was incumbent upon 
the plaintiffs, once they proved the 
sanad, to show that they were in posses¬ 
sion within twelve years of the date of 
the suit. We cannot agree, therefore, 
with the District Judge when he says 
that the plaintiffs havo not proved 
their title to the plot in suit, and title 
having been proved, it seema to us that 
possession can be presumed. Otherwise 
any trespasser might enter upon the 
land, and when the plaintiffs sought 
to eject him. he might answer that the 
plaintiffs would have to show that they 
were in possession within twelve years 
of the suit. That, considering the nature 
of the land, although adjacent to the 
plaintiffs’ house, might be an extremely 
difficult matter for the plaintiffs to provs, 
and considering the circumstances of 


1925 

the case, we think they ought not to be 
called upon to prove it against a tres¬ 
passer. 

We think, then, the decision of the 
District Judge cannot be supported : the 
appeal must be allowed and the decree 
of the trial Court restored with costs 
throughout. 

Appeal allowed. 
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Macleod, C. J. and Coyajee, J. 

Emperor 

v. 

Sahebava Birappa —Accused. 

Criminal Ref. 10 of 1925, Decided on 
3rd April, 1925, (Ref. Made by the Dt- 
Mag. Bijapur.) 

Penal Code S. 372— Tying Talimani to minor 
girl, worshipping basin of water, distributing food 
are preliminary s'cp to selling for prostitution 
and not an offence under the section. 

The ceremony which consists of tying a 
talimani to a minor girl, worshipping a basin of 
water and distributing food may be a preliminary 
step before selling, letting out or disposing of 
the girl for the purpose of prostitution, but that 
does not make it an offence under the Indian 
Penal Code. [P. 479 C. 1] 

S. S. Patkar —for the Crown 

G. R. Madbhavi —for the Accused. 

Macleod, C. J. —The accused was- 
charged before tbe First Class M igistrate 
of Muddebihal with letting off for pro¬ 
stitution a minor girl. It appeafrs that a 
certain ceremony was performed a year 
and a half ago, which consisted of tying 
talimani, worshipping a basin of water, 
and distributing food. Tho Magistrate 
convicted this accused, but as she was a 
woman and her character in other ways 
was not in any way questioned, he pro¬ 
ceeded under S. 562, Criminal Procedure 
Code, and ordered her ts he let off' on 
probation of good conduct for one year 
with one surety for Rs. 200 and a personal 
recognisance for a like amount. The 
District Magistrate of Bijapur refers 
the case to this Court and asks this 
Court to revise the First Class Magis¬ 
trate's order and impose a sentence of 
imprisonment on the accused. If the 
accused had been found guilty of an 
offence under S. 372, Indian Penal Code 
no doubt a sentence of imprisonment 
would have been called for. But the 
performance of this cerem my doe3 not 



Harjivan (Macleod, C. J.) Bombay 479 


1925 Emperor v. Rancrhod 

come within the provisions of S. 372. 
It has not been proved that the accused 
eolu the minor, or let out the minor, to 
hire or otherwise disposed of her, with the 
intent that she should be used for the 
purpose of prostitution. The ceremony 
itself may he a preliminary step before 
the selling, for the letting out or dis¬ 
posing of the girl for the purpose of piosti- 
cution, hut that does not make it an offe¬ 
nce under the Indian Penal Code. We, 
therefore, direct that the conviction be 
set aside and the bond of the surety 
released, 

Conviction set aside. 
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Macleod, C. J. and Coyajee, J. 

Emperoi —Complainant. 

v. 

Ra nchhod Ha rji va n — Accused. 

Criminal Ref. No. 4 of 192-3. Decided 
on 3rd April, 1923, made by the Dt. 
Mag., Tbana. 

Criminal P. C., S. 562 (l .4) —Proviso to 
the section applies to whole section Inchidlna sub - 
secllyn [l A) newly added — So third class Magls- 
trate cannot exercise powers under .4.) 

Ordinarily whon a proviso governs tlie whole 
of the provisions of a section, it ought to ap¬ 
pear at the end; but the proviso to S. 502 is 
applicable to the whole of S. 5G2 including the 
newly added sub-s. (1 A), so that a Third 
Class Magistrate is not competent to exercise 
powers to release the offender after due admoni¬ 
tion under S. 562 (1 A\ though the proviso 
appears iu the middle of S. 5o2. [P. 479 C.*.] 

S. D. Sapre for D. V. Dharap —for 
Accused. 

M. T, Tehvala —for Complainant. 

Macleod, C. J. —The accused was 
charged before the Third Class Magis¬ 
trate of Umhergaon with having com¬ 
mitted an offence under ss. 352 and 504, 
Indian Penal Code. He was found 
guilty ; bub instead of sentencing him to 
punishment, the Magistrate discharged 
him after giving admonition under sub- 
S. (1 A) of S. 562 of the Criminal Pro¬ 
cedure Code, on acoount of his tender 
age. The District Magistrate has referred 
the case to this Court on the ground 
that the proviso to S. 562 is applicable 
to the whole of S. 562. including the 
newly added sub s. (l A), so that the 


Third Class Magistrate was not compe¬ 
tent to exercise powers under S. ^62 
(1 A). It is unfortunate that when sub- 
S. (1 A; was added to S. 562, the legisla. 
ture did not place it before the proviso- 
Ordinarily speaking, wheD a proviso gov¬ 
erns the whole of the provisions of a 
section, it ought to appear at the end. 
This proviso says that where any first 
offender is convicted by any Magistrate 
of the Third Class, or a Magistrate of 
the Second Class not specially empowered 
by the Local Government in this be¬ 
half, and the Magistrate is of opinion 
that the power conferred by this section 
should be exercised, he shall record his 
opinion to that effect, and submit the 
proceedings to a Magistrate of the First 
Class or Sub-Divisional Magistrate, for¬ 
warding the accused to, or taking bail 
for his appearance before such Magis¬ 
trate, who shall dispose of the case in 
manner prov.ded by S. 380. Before sub- 
S. (l A) was added, the only power con¬ 
ferred on the Court by the section was 
to direct that the acoused, if a firs* offen¬ 
der, in cases coming within the section, 
should be released on his entering into 
a bond, with or without sureties to ap¬ 
pear and receive sentence when called 
upon during suoh period (not exceeding 
three years) as the Court may direct, 
and in the meantime to keep the peace 
and he of good behaviour. 

A further power is added by sub-S. 
(l A) to release the acoused in cases 
coming within the sub-section after due 
admonition, if he is a first offender. 
That undoubtedly i9 a power under the 
section, and although the proviso comes 
now in the middle of the seotiou, that 
fact does not affect the competency of 
the Third Class Magistrate to exercise 
the power granted to the Court under 
sub-S. (1 A). 

We think then in this case the Dis¬ 
trict Magistrate was right, nnd the 
Third Class Magistrate should have re¬ 
mitted the proceedings to the Magig- 
trate of the First Class or Sub-Divisional 
Magistrate. It i9 competent to this 
Court now on this reference to review 
the Third Class Magistrate’s order. 
Considering the oiroumstances of the 
oa9e, the position of the acoused, and his 
unwarranted conduct towards the com¬ 
plainant, we do not think that he should 
be let off without any punishment at all. 
Although as the Magistrate remarks, he 
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may be of tender age, buoyant nature, 
and impulsive character, still he does 
occupy a certain position in society, and 
it n certainly incumbent on such persons 
to see that they behave properly towards 
those whom they employ to do work for 
them. We think the accused should pay 
a fine of Rs. 30; in default to undergo 
fourteen days’ simple imprisonment. 

Reference answeied in affirmative. 
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Macleod, C. J., and Ccyajee, J. 

Nagindas Duhyabhai —Petitioner 

T. 

Gord'uandas Duhyabhxi —Respondent. 

Civil Extraordinary Application No. 
221 of 1924, Decided on 25th March 
1925, against the decision of the Dt. J., 
Surat, in Mis. App No. 1 of 1924. 

Provincial Insolvency Act (V of 1920), S. 53— 
.1 person Is adjudged insolvent on t ',e Oat: on 
which the order is made, though effect of such order 
rellies bide to earlier date—Voluntary transfer by 
<t person ij vo dable only l.f made wfhln two years 
from the d lie of the a 'ljudlca'lon order. 

A person is adjudge! Insolvent on the d»y 
on which the order is made, though the effect 
of the order on the insolvent's property relates 
back to an earlier date. A voluntary tra sfer 
by a person is voidable only if nude within two 
wears from the date on which the adjudication 
order is made. [P. 4S2 C d] 

G. N. Thakor and 31. D. Dave —for 
Petitioner. 

B. D. Mekti —for Respcndent. 

Macleod. C. J.—This is an applica¬ 
tion under 3. 75 of the Provincial Insol¬ 
vency Act V of 1920. One Thakor 
Girdhar had filed a petition to he adjudi¬ 
cated insolvent on July 17, 1922. The 
order of adjudication was made on 
November 11, 1922. An application was 
made to the Subordinate Judge on which 
notice was issued to Nagindas Dayabhai 
to show cause why the transfer dated 
November 2, 1920, by the insolvent in 
his favour should not be annulled under 
S. 53 of the Provincial Insolvency Ait 
V of 1920. The following issues were 
raised : 

1. Whether the transfer to the oppon¬ 
ent dated November 2, 1920, is or is 
not in good faith and for valuable con¬ 
sideration ? 


2. Whether the application is birred 
by limitation ? 

3. Whether the present applicant can 
apply under S. 53 of the Insilvency 
Act '? 

The Judge found that the transfer was 
not in good faith or for valuable con¬ 
sideration; that the application w is not 
barred by limitation ; and that the pre¬ 
sent applicant could apply under S. 53 
of the Act. 

That section runs a9 follows : 

"Any transfer of property not being 
a transfer made before and in considera¬ 
tion of marriage or made in favour of 
a purchaser or incumbrancer in good 
faith and for valuable consideration shall, 
if the trmsferor is adjudged insolvent 
within two years after the date of the 
transfer, be voidable as against the re- 
ciever and may be annulled by the 
Court." 

The transfer was made more than 
two years before the date of iho adjudi¬ 
cation o^der. but the Judge considered 
that the adjudication order relited back 
to the date of the presentation of the 
petition under S. ‘28 (7) of Act V of 
1920. and therefore, held that the period 

of two rears mentioned in S. 63 should 
% 

be the t.vo years before the presenta¬ 
tion of the insolvency petition. An order 
was made accordingly that the transfer 
dated November 2, 1920, was annulled 
and the receiver should take possession 
of the house in dispute. 

An appeal was filed in the District 
Court. The District Judge said ; 

"There is a conflict of authority on 
the question whether, in order to attract 
the applicability of the section the trans¬ 
fer must have been made within two 
years preceding the date of the adjudi¬ 
cation or whether it is suflicient if it 
was made within two years preceding the 
date of the presentation of the insolvency 
peiition. The weight of authority and the 
better opinion, however, appears to be 
in favour of the view that the effect of 
S. 28 (7) of the Act on tho interpreta¬ 
tion of tho words ‘if tho transferor is 
adjudged insolvent within two years after 
the date of the transfer' in S. 53 is to 
put back that point of time to the date 
of the presentation of the insolvency 
petition." 
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The question was decided in that way 
in Rakhal Chandra v. Sudhindra Nath 
Bone (1). Their lordships said : 

"It is contended on behalf of the appel¬ 
lant that the transfer in the present case 
haring been made more than two years be¬ 
fore the date of the adjudication order, )3 
not void against the Receiver. 

S. 16 (6) of the Provincial Insolvency 
Act [the proceedings were under Act 
III of 1907), however, lays down that 
an order of adjudication shall relate back 
to and take effect from the date of the 
presentation of the petition on which it 
is made. 

It is contended that S. 16 (6) of the 
Act does not affect any transfer made 
two years before the order of adjudica¬ 
tion, but that the relation back has 
reference to other matters. 

We are of opinion, however, that an or¬ 
der of adjucination relates back to, and ta¬ 
kes effect from,the date of the presenta¬ 
tion of the petition for the purpose ofmak- 
ing the properties of the insolvent liable 
to the claims of the creditors. Under 
the English Law, an order of adjudica¬ 
tion relates btck to, and takes effect 
from, the date of an act of insolvency; 
but under the law [S. 16 (6) of the 
Provincial Insolvency Act], an order of 
adjudication operates only from the day 
when tie petition of insolvency is pre¬ 
sented to the Court. It follows that 
from that timo the property of the debtor 
is made available for payment of the 
debts. If the contention of the appellant 
were accepted, the provisions of the Act 
might be defeated in some cases. After 
the petition for insolvency is made, the 
order of adjudication may be delayed 
in some cases for more than two years, 
for instance where the matter g>os up 
to the Privy Council on appeal, and in 
such a case ary transfer made by the 
insolvent within two years before the 
date of presentation of the petition of 
insolvency, but more than two years 
before the ordor of adjudication would 
become valid. We do not think that 
such a result was contemplated, and we 
are of opinion that the provisions of 
S. 36 are to be read with S. 16 (6) 
of the Act." 

S. 28 (7) of Act V of 1920 corres¬ 
ponds to S. 16 (6) of Aot III of 1907. 
It would no. b e quite correct to say that 
Tl) [1919] 46 Oal. 991.'—52 I. 0. 747=24 G. \\. 
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under the English Law tho order of ad¬ 
judication relates back to the date of the 
presentation tf the retiticn on which it 
was made. That is not the scheme cf 
the English Act on which the doctrine 
of “relation back" in the Provincial 
Insolvency Act is based. 

Under S. 37 of the English Bankruptcy 
Act of 1914, “the bankruptcy of ~ 
debtor, whether it takes place on the 
debtor's own petition, or upon that of a 
creditor or creditors, shall be deemed to 
have relation back to, and to commence 
at, the time cl the act of bankiupicy 
being committed on which a rece vicg 
order is made against him." So that, 
although the adjudicaiion order can onl\ 
bo dated as of the day on which it is 
made, the commencement of the bank 
ruptcy ic determined by the date of the 
act of bankruptcy. Under S. 42 of the 
English Act : 

“ Any settlement of property, not being 
a settlement made before and in conside¬ 
ration of marriage, or made in favour of 
a purchaser or incumbrancer in gcod faith 
and for valuable consideration, or a 
settlement made on or for the wife or 
childron of the settlor of property which 
has accrued to tho settlor after marriage 
in right of his wife, shall, if the settlor 
becomes bankrupt within two years after 
the date of the settlement, he void against 
the trustee in the bankruptcy." 

The words ‘‘becomes bankrupt ' also 
appeared in S. 47 of the English Bank¬ 
ruptcy Act of 1883, aid in Ex pule 
Cloutjh (2) were construed as moaning 
"commits an available act of bank 
ruptcy." The bankrupt committed an 
act of bankruptcy on May 20, 1903, and 
was adjudicated in July. On Judo 10 
he transferred a house aud furniture to 
his settlement trustees. It was held that 
he must he doomed to have become bank¬ 
rupt on May 26, and that tho house and 
furniture not having been actually trans¬ 
ferred before that date the deed was void 
against the trustee in bankruptcy, so far 
as necessary to pav his debts in bank¬ 
ruptcy, under S. 47 of the Bankruptcy 
Act of 1883, which enacted thai 
any covenant made in consideration of 
marriage for the future settlement of a 
property on or for the settlor’s wife and 
children wherein he had not at the date 
of the marriage any estate or interest 
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shall on his ' becoming-bankrupt ' before 
the property has been actually trans¬ 
ferred be void against the trustee in 
bankruptcy. Wright, J., said (p. 455) : 

55 hat is the meaning of becoming 
bankrupt ’ ? There is, apparently, no au¬ 
thority to guide me. Strong reasons are 
urged for the view that the words ‘ com¬ 
mencement of the bankruptcy ' would 
have been used if that had been intended. 
On the other hand, it is said that, if the 
date of adjudication had been intended, 
the use of the words ‘ adjudicated bank¬ 
rupt would have been more natural than 
' becoming bankrupt.’ It seems to me 
that I must construe ' becoming bankrupt’ 
in S. 47 by the light of S. 43, which says 
. ... ‘ the bankruptcy of a debtor shall 
be deemed to commence at the time of 
the first of the acts of bankruptcy proved 
to have been committed within three 
months next preceding the date of the 
presentation of the bankruptcy petition.’ 
Now, if that is so, the bankruptcy here 
must he deemed to have commenced as 
from May 26 , and I think that the bank- 
rupt must be deemed to have become 
bankrupt on that date." 

I doubt very much whether the decision 
would have been the same if the words 
is adjudicated bankrupt ’ had been used 
in tbe section instead of ’ becomes bank¬ 
rupt.’ 

So also under S. 51 of the Presidency 
Towns Insolvency Act: 

“ Tbe insolvency of a debtor, whether 
the same takes place on the debtor’s own 
petition or upon that of a creditor or 
creditors, shall bo deemed to havo rela¬ 
tion back to and to commence at (c) the 
time of the commission of the act of 
insolvency on which an order of adjudica¬ 
tion is made against him.” 

Then under S. 55 of the same Act : 

“ Any transfer of property, not being a 
transfer made before and in consideration 
of marriage, cr made in favour of a pur¬ 
chaser or incumbrancer in good faith and 
for valuable Consideration, shall, if the 
transferor is adjudged insolvent within 
two years after the date of the transfer, 
be void against the official assignee." 

That section is practically in the same 
words an S. 3G of Act 111 of 1307. 

Section 5G of the same Act deals with 
fraudulent preferences, and under that 
section : 

" Every transfer of property, etc., in 
favour of any creditor with a view of 
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giving that creditor a preference over the 
other creditors, shall, if such person is 
adjudged insolvent on a petition presented 
within three months after the date 
thereof, be deemed fraudulent and void as 
against the Official Assignee.” 

In the same way by S. 54 of the Pro¬ 
vincial Insolvency Act 5' of 1920 : 

Every transfer of property, etc., in 
favour of any creditor with a view of 
giving that creditor a preference over the 
other creditors, shall, if such person is 
adjudged insolvent on a petition presented 
within three months after the date 
thereof, he deemed fraudulent and void a? 
against the receiver, and shall be annulled 
by the Court.” 

It cannot be denied that a person is : 
adjudged insolvent on the day on which' 
the order is made, though the effect of, 
tbe order on the insolvent’s property! 
relates back to an earlier date. 

Therefore, in our opinion, if it had been 
intended that a voluntary transfer should 
be voidable if made within two years 
from tbe date of the presentation of the 
petition on which the adjudication order 
is made, there was no reason why that 
should not have been is clearly stated in 
S. 53 as it is in S. 54, and we do not, 
thii k that the doctrine of ‘ relation back” 
can be imported into the former section,. 
fo as to make it appear that the point of 
time from which the two years are to be 
calculated is the date of the presentation! 
of the petition, aid not the d ite when the, 
transferor is adjudged insolvent. The 
mere probability that -i some cases a 
voluntary transfer cannot he defeated on 
account of the delay in making the ad¬ 
judication order, after the presentation of 
the petition, cannot provide sufficient 
ground for interpreting the words in S. 53 
otherwise than according to their clear 
meaning. 

55e think, therefore, that the decision 
of the Court below was wrong, and that 
the rule must be made absolute with 
costs throughout. 

Rule made absolute* 
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Macdeod, C. J. and Coyajee, j. 

Vishnu Shankar Joshi and others 
Appellants. 


Yusuff Nurmxh'imid —Respondent. 

Second Appeal No. 232 of 1924, Decided 
on 9th April 1920, from the decision of 
the Assistant Judge of Tbana, ;in Appeal 
No. 134 of 1922. 

Civil P . C., Ss. 65 and 63 —Property sold in 
execution of tico decrees—Purchaser at the uu- 
confirmed sale gets no title to property . 

Certain property was attached iu execution of 
a decreo and w&3 sold on 28th February 1017. 
The same property was attached and sold by 
another Court in execution of another decree 
on 3rd March 1017 and was purchased by the 
plaintiff. The first sale was uever confirmed. 
The judgcneut-debtor applied to set it aside 
under 0. 21, R. 69, aud ultimately it was decided 
by compromise that if the judgment-debtor 
deposited a certain amount by a certain time 
the sale should be set aside. The deposit was 
accordingly made by the judgment-debtor ou 
11th September 1920, and the sale was set as ; de 
and the proceedings in the first executing Court 
thus terminated. The sale of the second Court 
was duly confirmed. The judgment-debtoi had 
obtaiued from defendants the necessary money 
to set aside the sale by the first Court/ In con¬ 
sideration thereof he sold the property to them 
on 21st September 1920 with certain other pro¬ 
perties, and put the purchaser in possession 
thereof. The plaintiff theu brought a suit to 
recover possession. • 


Held , that when tko first executing Court sold 
the property the purchaser merely obtained a 
right to get the sale confirmed, and it would not 
be until he obtained the sale certificate, tl at 
the vesting of the property would date back to 
the dato of the sale. When the second execut¬ 
ing Court sold the same property, the purchaser 
also obtained an inchoate right which would 
fail to materialize if the previcus salo was coc- 
hrmed. When the previous sale was set aside 
then the right of the purchaser from fcho secoud 
executing Court which had been in the mean¬ 
while in suspense, revived, and if the sale was 
confirmed, theu his title would date back to the 
date of the sale. There was nothing to prevent 
the judgment-debtor objecting to the second 
sale beforo the certificate was issued. There¬ 
fore the plaintiff was entitled to succeed. 

[P. 4S4, C. 1J 

P. S. Dak hale for Appellants. 

T. V. Bhandarkar— for Respondent. 


Maeleod, C. J. One Merwanji b 
several money decrees standing again 
him. In execution of one of them t 
Thana Firs5 Class Court attached 
certain land belonging to him on 25 
May 1916. About the same time 
execution of another decree the Pam 


Second Class Court also attached the 
same property. The fact that the Thana 
Court had attached the property had not 
been brought to the n >tice of the Panvel 
Court. 

Under S. 63 of the Civil Procedure 
Code, where property not in the custody 
of any Court is under attachment in 
execution of decrees cf more Courts than 
one, the Court which shall receive or 
realize such property, and shall determine 
any claim thereto, and any objection to 
the attachment thereof, shall be the 
Court of highest grade. Sub-sec. i'l) says 
that nothing in this section shall he 
deemed to invalidate any proceeding by a 
Court executing one of such decrees. 

The Thana Court sold the property on 
28th February 1917, and the Panvel 
Conrt sold the same property on 3rd 
March 1917. Under S. 65 of the Code 
" where immovable property is sold in 
execution of a decree and such sale has 
become absolute, the property shall be 
deemed to have vested in the purchaser 
from the time when the property is sold 
and not from the time when the sale 
becomes absolute.” But until the sale 
becomes absolute, the property cannot 
be said to be vested in the purchaser, 
who has only an inchoate right, which 
becomes permanent when the salo is 
made absolute. The sale by the Thana 
Court was never confirmed. The judg¬ 
ment-debtor applied to set it aside under 
0. 21, R. 89, and ultimately it was decided 
by compromise that if the judgment- 
debtor deposited a certain amount by a 
certain time the sale should lie sot iside. 
The deposit was accordingly made by the 
judgment-debtor on 11th September 1.920, 
aud the sale was set aside, and the pro¬ 
ceedings in the Thana Caurt thus termi¬ 
nated. The sale of the Panvel Court was 
duly confirmed and the present plaintiff 
is the purchaser. The judgment-debtor 
had obtained from defendants Nos. 2 to 4 
the necessary money to set aside the sale 
by the iThana Court. In consideration 
thereof he sold the property to them on 
21 st September 19-0, with cortaiu other 
properties, and put the purchaser in 
possession thereof. 

The plaintiff had then to bring this 
suit to reoover possession. The Sub¬ 
ordinate Judge deoreod the plaintiff’s 
claim and that decree was confirmed in 
appeal by the Assistant Judge. 
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It was argued before the Assistant 
Judge, and the argument has been re¬ 
peated in this Court, that when the 
Thana Court sold the property on 28th 
February 1917, the judgment-debtor's 
interest in the land ceased, and further 
that the attachment proceedings in the 
Panvel Court also came to an end, as 
there was no property on which it could 
take effect, or which could be conveyed 
to the purchaser. The Judge said : — 

The fallacy of this argument lies, as 
pointed out by the trial Judge, in assum¬ 
ing that the title of the judgment-debtor 
is transferred to the Court purchaser 
immediately on the acceptance of his bid. 
But thbt is not the law.” 

It seeme to me that when the Thana 
Court sold the property, the purchaser 
merely obtained a right to get the sale 
eonbrmed, and it would not be until he 
obtained the sale certificate, that the 
vesting of the property would date back 
to the date of the sale. When the Panvel 
Court sold the same property, the pur¬ 
chaser also obtained an inchoate right 
which would fail to materialize if the 
previous sale in the Thana Court was 
confirmed. When the Thana sale was 
set aside then the right of the purchaser 
from the Panvel Court, which had been 
in tbe meanwhile in suspense, revived, 
and if the sale was confirmed, then his 
title would date back to the date of the 
>ale. There was nothing to prevent the 
judgment-debtor objecting to the sale in 
the Panvel Court before the certificate 
was issued. He did not do this. So we 
<.hink the plaintiff is entitled to succeed. 

We dismiss the appeal with costs. 

Coyajee, J.— I agree. 

Appeal dismissed. 
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Macleod, C. J. and Coyajee,J. 

Gii/ur Imam —Defendant—Appellant. 

v 

Amir I sab Saudagar and others — 
Plaintiffs—Respondents. 

Second Appeal No. 817 of 1923, Decid¬ 
ed on 5th February 1925, from the deci¬ 
sion of the 1st Class Sub. J., at Nasik, 
in Appeal No. 104 of 19_2.. 

if T1 J . Act S. 95,— Charge on the property for 
expenses Incur red In redemption by one co-mort¬ 
gagor—Interest on the expenses are not alienable 
.icithcut notice to cc-mortgagors about interest. 
Under S. 95, the redeeming co-mortgagor is 
only given a charge for his portion of the 
•expenses properly incurred in so redeeming and 
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obtaining possession of the mortgaged property. 
Consequently his claim to interest on the 
expenses so incurred must arise, if at all, not 
from the section, but from some other 
ground, for instance, if he gave notice to the co¬ 
mortgagors. [P 485 C2] 

S. Y. Abhyankar —for Appellant. 

S. R.Gokhale —for Respondents. 

Macleod, C. J.—The plaintiffs sued 
to obtain possession by partition of their 
one-third share in the 9uit property, and 
for recovering contribution from the 
defendants for money paid by the plain¬ 
tiffs for redeeming the other two-thirds 
in the same. 

The trial Judge held that the plaintiffs 
could claim one-third share in the suit 
property ; that they had redeemed the 
mortgages on the property and obtained 
possession ; and that the plaintiffs were 
entitled tc a sum of Rs. 66-10-8 from the 
defendants a9 their contribution towards 
the expenses incurred in redeeming the 
property. He did not allow the plaintiffs 
any interest on that amount. 

The third defendant alleged that he 
had repaired the house at a cost of 
Ra.350 after he had purchased the interest 
of the first defendant, one of the original 
mortgagors. The Judge found that he had 
spent Rs. 350, and held that the plaintiffs 
were liable to pay one-third of that 
amount. 

In appeal the appellate Judge held that 
plaintiffs were entitled to interest on the 
amounts which they bad spent in paying 
off the mortgagee, and considered twelve 
per cent, as a reasonable rate, but he 
differed from the Court below with regard 
to the money spent by the third defend¬ 
ant in making repairs, and found he could 
not be considered a bona fide purchaser, 
and consequently passed a decree for tho 
plaintiffs that their one-third share should 
be equitably separated and given in their 
possession and the third defendant should 
pay to the plaintiff No. 1, Rs. 154 as his 
share of tho mortgage money with in¬ 
terest at six per cent, thereon from the 
date of fuit till payment within two 
months from the date of the decree. 

The third defendant has appealed. He 
contends that he ought to have been 
allowed proportionate costs of repairs 
made by him to tho house situated in the 
suit land, and that the Judge erred in 
law in awarding interest to the plaintiff 
on the amounts spent by him in redeem¬ 
ing the property. We do not think that 
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the third defendant in the circumstances 
of the case is entitled to charge the plain¬ 
tiff with his proportion of the cost incur¬ 
red by him in executing repairs to the 
property. 

'On the question whether he is liable 
to pay interest to the plaintiffs on his 
proportion of the expenses properly in¬ 
curred in redeeming the property, there 
is no direct authority. S. 95 of the 
Transfer of Property Act says 

“ Where one of several mortgagors 
redeems the mortgaged property and 
obtains possession thereof, he has a 
charge on the share of each of the other 
co-mortgagors in the property for his pro¬ 
portion of the expenses properly incurred 
in so redeeming and obtaining possession." 

In a note in Mitra’s work on the Trans¬ 
fer of Property Act ( 2nd Edn.) to S. 95 
we find the following passage at page oil. 
“ The redeeming co-mortgagor has a right 
to claim interest on the money paid by 
him. The rate of interest must be 
reasonable. The fact that he bad to 
borrow redemption money at a high rate 
of interest is not a ground for charging 
the same rate frem the other co-mort¬ 


gagors. " The authority for that propo¬ 
sition is Jago v. Arjun (I) ‘ In Raushan 
Alt Khan v. Kali Mohan Moitra (2), the 
Court allowed interest at twelve per cent.” 
We have been referred, however, to the 
case of Malik Ahmad Wali Khan v. Mt. 
Shamsi Jahan Begam (3). The principal 
question argued was whether the redeem¬ 
ing co-mortgagor could claim contribution 
from his co-mortgagors if he had not ob¬ 
tained possession of the mortgaged pro¬ 
perty. The Privy Council held that the 
section should be construed distributively, 
and that the charge followed on redemp¬ 
tion; the condition of obtaining possession 
applied only to cases in which its fulfil¬ 
ment was from the nature of the mort¬ 
gage possible. The plaintiff claimed during 
the argument that be was entitled to 


recover two-thirds of the amount paid 
him, with interest at the stipulated ra 
and to have a oharge declared in 1 
favour on the respondents' interests in t 
mortgaged property. The judgment 
their Lordships does not deal wi 
this contention. But the deci 

111 U918] 49 I. C. 280. ' 

(2) [1906] 4 C. L. J. 79. 

(3) [1906] 28 All. 482=33 I. A. 81=10 C. W. 

626=3 A. L.J. 360=3 C. L. J. 481=1 

& n T '«i 3=8 Bom *L.R. 397=16 M. L 

269=8 Sar. 918 (P. 0.) 


passed by them declared that the 
plaintiff was entitled to recover against- 
the defendants two-thirds of the sum; 


paid by him to redeum the mortgage, 
with interest at six per cent, per annum 
from the date of the institution of the- 
suit. We must take it, therefore, that 
the claim for interest from the date of 


redemption was disallowed. It seems to 
us reading S. 95, that the redeeming 
co-mortgagor is only given a charge for 
bis portion of the expenses properly incurr¬ 
ed in so redeeming and obtaining posses¬ 
sion of the mortgaged property. Conse¬ 
quently his claim to interest on the ex¬ 
penses so incurred must arise, if at all, 
not from the section, but from some 
other ground. If,fer instance, he gave 
notice to the co-mortgagors that he hac 
redeemed the property, and that he had 
a statutory charge for his | roportion ol 
the expenses so incurred, he might also 
give them notice that he would claimj 
interest against them on that amount if[ 
they wished to redeem their shares. But 
if no such notice is given, it is difficult 


to see on what the claim for interest 
could be founded, or from what authority 
the Court cjuld derive the power to 
exercise a discretion to allow interest. 

We think, therefore, that we must, 
allow the appeal to this extent, that 
defendant No. 3 must pay the plaintiff 
R 9 . 66-10-8 a9 his share of the mortgage 
money with interest at six per cent, 
thereon from the date of suit till payment. 
Defendant No. 3 can have three months 
to pay the amount from the time the 
proceedings are returned to the trial Court. 

No order as to costs of the appeal. 

Appeal allowed. 
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Macleop, C. J., Crump and 
Cotajee, jj. 

Secretary of Stale for India— Appellant. 

v, 

Bhaskar Krishnaji S.u/ifuu—Respon¬ 
dent. 

Letters Patent Appeal No. 37 of 1924, 
Demded on 7th April 1925 from the 
decision of Shah, Ag. C. J. 


s x , 10 w ana w—Ruieuna 

6. <6 (d), prohibiting withdrawal of tendt 
before acceptance is not ultra vires. 

S T 7 sM l | 1 «f m ^ d0 Bo ® b »y Government uud 
S. 75 (d) of the Poreet Aot. whereby a per* 

making a written tender to PorestDepanmenH 
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a contract is precluded from witbdrawiag th e 
tender before acceptance is not ultra vires. 
The rule was made x ot only to carry out the pro¬ 
visions of the Act, but a*so in order to amplify 
the provisions of S. 84. J n S. $4 the words "in 
compliance with any rule made thereunder" are 
net exactly the right words that should have 
been used, and it would have been plainder if 
the legislature had used the words “by virtue of 
any rule made uuder the provisions of the 
Act.” [P. 4S7. C. 2] 

Eanga and S. S. Patkar —for Appel¬ 
lant. 

A. G. Descii —for Respondent. 

Maclsod, C. J— On June 25. 1920. the 
Divisional Forest Officer, Western Divi¬ 
sion, Tnaca, by a proclamation, invited 
tenders with reference to certain forest 
coupes in the Thana District. The 
tenders were to be submitted on or befors 
August 5. 1920, 1 P. m. Tne plaintiff 
submitted a tender in the standard form 
for the several coupes, including coupe 
No. 4 in Block No. 19 before 1 P. M. on 
August 5. He offered to take up that 
particular coupe for Rs. 12,299. Im¬ 
mediately after, however, he discovered 
that he had committed a mistake in that 
the sum offered was not intended for 
that particular coupe, but for coupe No. 5, 
which was near coupe No. 4. He then 
sought to revoke his tender. At 4-30 on 
that day the plaintiff's son sent a peti¬ 
tion requesting the officer not io sanction 
the tender for coupe No. 4 as it was sub¬ 
mitted under a mistake. The plaintiff 
aid his son also sent a telegram which 
reached the Divisional Forest Officer at 
5-22 P. M. revoking the tender. At 
7 P. M. the plaintiff’s tender with reference 
to this coupe was accepted, subject to 
confirmation by the Conservator of 
Forests, ard such acceptance was notified, 
The Conservator of Forests, eventually 
accepted the tender and called upon the 
plaintiff by notice of October 15, 1920, 
to pay one-fourth of the amount. The 
plaintiff refused to accept the acceptance 
of the tender, and refused to pay. He 
was th<?n, informed on October 29, that 
there would be a re-sale of that coupe. 
In fact it was re-sold on November 18, 
and it fetched Rs, 2,216. Then the plain¬ 
tiff was called upon to pay the defi¬ 
ciency, and on December 14, 1920, his 
wood was attached. It was, however, 
release from attachment on April 19, 1921. 

The plaintiff Sled this suit after giving 
the n. cessary notice on April 21, 1921. 
He prayed for a declaration that the 


tender of August 5, 1920, did not mature 
into a contract enforceable by law, the 
proposal contained in the tender having 
been revoked before its acceptance, and 
for an injunction restraining the defen¬ 
dant from enforcing the so-called con¬ 
tract. He also claimed the return of the 
War-Bond for Rs. 1,000, and he claimed 
Rs. 500 as damages for illegal and im¬ 
proper attachment of his goods. 

The defendant pleaded (hat the tender 
was irrevocable and binding as a contract 
upon the plaintiff in virtue of a rule made 
by’ the local Government uuder S .75 (d) 
of the Indian Forest Act, 1878, and that 
the sum was liable to forfeiture under 
the provisions of S. 81. 

The trial Judge found that the plaintiff 
could legally withdraw his tender after 
it was made and before it was accepted, 
and passed a decree in favour of the 
plaintiff granting a declaration and 
injunction as prayed and also directing 
delivery to the plaintiff of the War-Bond 
of Rs. 1,000. The rest of the plaintiff's 
claim was rejected. 

The defendant appealed to the High 
Court. The learned Judges of the High 
Court differed. Mr. Justice Shah held 
that the rule on which the defendant 
relied was ultra vires, while Mr. Justice 
Kincaid held to the contrary. As the 
opinion of the senior Judge prevailed, 
under S. 98, Civil Procedure Code, the 
decision of the Court below was con¬ 
firmed. 

The defendant has now tiled this 
Letters Patent appeal, and the question 
whether the rule on which the defendant 
relies is ultra or intra vires has been fully 
argued before us. 

S. 75 of the Indian Forest Act gives 
the Local Government power from time 
to time to make rules inter alia under 
heading “(d), generally, to carry <jui the 
provisions of this Act." 

S. 77 provides that all rules made by 
the local Government shall be published 
in the loial official Gazette, and shall 
thereupon, so far as they’ are consistent 
with the Act, have the force of law. 

S. 84 is in these terms : 

55 hen any person, in accordance with 
any provision of this Act, or in compliance 
with aDy rule made thereunder, binds 
himself by any bond or instrument to 
perform any duty or act, or convenants 
by any bond or instrument that he, or 
that he and his servants a^d agents, will 
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abstain from any act the whole sum 
mentioned in such bond or instrument as 
the amount to be paid in case of a breach 
of the conditions thereof may, notwith¬ 
standing anything in S. 74 of the Indian 
Contract Act, 1872, be recovered from 
him in case of such breach as if it were 
an arrear of land-revenue." 

That section was added by Act V of 
1890. and was amended slightly by Act I 
of 1918. In 1908 the local Government 
notified as follows : in exercise of the 
power conferred by S. 75 (<7) of the Indian 
Forest Aot, 1878, as amended by Act V of 
1890, and in supersession of the Govern¬ 
ment Notification in the Revenue Depart¬ 
ment No. 2799, dated March 31, 1896, 
the Governor in Council is pleased to 
make the following rule with reference to 
S. 84 of the said Act amended as afore¬ 
said : 

“ Whoever enters into any contract 
with any Forest Officer acting on behalf 
of Government, shall, if so required by 
such Forest Officer, bind himself by a 
written instrument to perform such con¬ 
tract.” 

It is quite clear that that rule was a rule 
framed for the purpose of carrying out 
the provisions of the Act. To the rule 
was added an explanation as follows : 

"Explanation :—A person who makes 
a written tender for a contract or who 
signs the conditions of an auction sale at 
which he is a bidder, such tender or con¬ 
ditions of sale being on or in a form 
furnished by a Forest Officer for that 
purpose, whereby he 

(а) binds himself to perform the con¬ 
tract for which he tenders or bids, in the 
event of his tender or bid being accepted, 
or 

(б) binds himself not to withdraw his 
tender or bid during the time that may 
elapse before its acceptance or refusal is 
communioated to him shall be deemed to 
have been required by such Forest Officer 
5° bmd himself as aforesaid, and in case 
UJ on the acceptance of his tender or 
bid, or in case (6), on the making of his 
tender or bid, to have bound himself 
accordingly, within the meaning of this 
rule ; and any suoh person need not enter 
irto a separate written instrument for 
tLe purpose unless specially so required 
by the Forest Officer with whom he con¬ 
tracts. 

The tender whioh the plaintiff signed 
contained these words: 


"I further agree that I will not with¬ 
draw this tender during the time that 
will be required for intimation of the 
acceptance or non-acceptance of the 
tender being given to me, and if I do 
so withdraw (the tender) then I am liable 
to pay the whole sum of thi3 tender 
or such amount on account of defi¬ 
ciency as in the opinion of the Con¬ 
servator or the Deputy Conservator of 
the Circle may be considered necessary 
to make good the whole of the loss and 
damages that may be suffered by Govern¬ 
ment in consequence thereof and I shall 
pay the same. 

It is admitted on both sides that that 
agreement under S. 20 of the Indian 
Contract Act is an agreement without 
consideration, and therefore, was void. 
Further that under S. 5 of the Indian 
Contract Act, a person who makes a pro¬ 
posal is entitled to withdraw it before it 
is accepted. 

Now, according to the explanation to 
the rule which I have just read, when 
the plaintiff signed the tender, he must 
be deemed to have been required by the 
Forest Officer to bind himself to perform 
the contract, and further to have bound 
himself not to withdraw his tender or bid 
during the time that might elapse before 
its acceptance or refuial was oommuni- 
cated to him. 


Ihen turning to S. 84 of the Indian 
£ orest Act, the plaintiff in compliant 
with that rule had bound himself by ar 
instrument to perform a duty or act, 01 
covenanted by such instrument t> abstaic 
from a certain aot, and the penalty foi 
failure to observe that covenant would b( 
the penalty mentioned in S. 84 I ma^ 
point out here that the words “ in com 
phanoe with any rule made thereunder 1 
were not exactly the right words thal 
should have been used, and it would have 
been plainer if the legislature had usee 
the words by virtue of any rule made 
unier the provisions of the Aot *' Bui 
we do not think that that slight error it 
drafting the section would affect the 
question whether the rule was intra 01 
uffm mm. It was contemplated that rules 
might be made whereby persons ehoulc 
bind themselves or covenant to perforn 
a duty or aot or abstain from any aot. (W 
sequently we think that the rule was mad. 

Act °h D nt y nl ° ° arry J Qfc tha pwviaous of the 
Aot, but also in order to amplify the provl 
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sions of S. 84. We see no reason to think, 
therefore, that the rule can be said to be 
iHrnvires of the local Government. 

It was contended that the local Govern¬ 
ment would have no power to promulgate 
any rule which made an alteration in the 
ordinary law of contract unless express 
power to do so had been given in the Act. 
We cannot agree with that argument. 
Reliance was then placed on a passage in 
Maxwell on Interpretation of Statutes, 
6th Bi , p. 523:— 

Rules and by-laws made under the 
statutory powers enforceable by penalties 
are construed like other provisions en¬ 
croaching on the ordinary rights of per¬ 
sons. Toey must, on pain of invalidity, 
be not unreasonable, nor in excess of the 
statutory power authorising them, nor 
repugnant to that statute or to the gene¬ 
ral principles of law.” 

It cannot be said that this rule we are 
now considering is in excess of the statu¬ 
tory power authorising it, nor is it repug¬ 
nant to the statute. It only remains to 
be considered whether it is repugnant to 
the general principles of law. That 
phrase is a somewhat wide one, and we 
do not think that it excludes the power 
to make a rule which is repugnant to a 
particular statute in force at the time. 
As pointed oit by the Advocate General, 
; t is neither unreasonable nor unfair, and 
there was a distinct object in passing that 
rule, namely, to facilitate the operations 
of the Forest Officer for disposal of the 
forest produce. An offer or tender for a 
certain amount had to be submitted to 
tire Divisional Forest Officer ; and the 
tender in this case being for more than 
Its. 5,000 that officer had no authority to 
finally accej t it, but had to submit it (or 
approval to the Conservator of Forests; 
consequently there must necessarily have 
been some delay before tha*. tender could 
be accepted and the acceptance notified to 
tha tenderer and if it was open to a 
tenderer to revoke his tender before tha 
acceptance of it was notified to him, it 
would be extremely difficult for the 
Forest Officers to conduct sales of forest 
produce. 

It has, therefore, not been shown to us 
that the local Government had no power 
to promulgate a rule which was contrary 
to the provisions of S3. 5 and 25 of the 
Indian Contract Act ; as the local Gov¬ 
ernment had special power to make rules, 
so far as they were consistent with the 
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Indian Forest Act, and as such rules, 
when made, have the force of law, the 
result must be that thi3 rule being made 
in order to carry out the provisions of the 
Act, and not being inconsistent with the 
Act, must be considered a3 taking its 
place within the Act. 

We think the appeal must succeed and 
the plaintiff '3 suit dismissed. The appel¬ 
lant will get his costs in this Court, but 
we do not distuib the order of costs in 
the trial Court. The cross-objections are 
dismissed with costs. 

With regard to the claim made to U3 
after judgment was delivered, by the res¬ 
pondent that he deposited Rs. 200 
for each of the five coupes for which he 
tendered, making Rs. 1,000 for all, so that 
he would be entitled to a refund of 
Rs. 800 in any event, we can only say 
that there are no materials before us on 
which we can decide whether the plaintiff 
is entitle! to such a refund. He never 
mentioned that claim in the proceedings 
in the trial Court, and there was no issue 
raised thereon. It would be impossible 
for us, sitting as we are in appeal under 
the Letters Patent, to decide a question 
of fact on which there is no evidence. If, 
however, as a matter of fact the plaintiff 
tendered for five coupes and made a 
deposit of Rs.2C0,as he now says, against 
each separate tender, then if the tender 
was not accepted for four coupes, ordi¬ 
narily speaking he would be entitled to 
the raturn of his deposit pro tanto, and 
we presume ho is still entitled to ask for 
that return, as the period of limitation 
would run from the date of demand of 
such deposit and its refusal. 

Crump, J. —I concur. 

Coyajee, J. —1 concur. 

Appeal allowed. 


1925 Emperor v. Jagardeo Ramsumer (Fawcett, JJ 

* 1925 BOMBAY 489 

Fawcett and Madgaonkar, JJ. 


Bomba; 489 


Emperor 

v. 

Jagardeo Ramsumer Tewari —Applicant. 

Criminal Application for Revision 
No. 1-8 of J9-o, Decided on 18th Juno 
19^5. 

★ Foreigner's Ad, (III of 1SC4I .S’. 1 os amended 
by Act. Ill of 11*15, S. 'J—Cession of I err Horn bi/ 
Britain to another Stale—British subject ceases 
to be such on cess ton—Besidencr In British India 
for trade purposes docs not change status of 
f orriejner. 

A relinquishment of the government of a 
territory is not only a relinquishment of the 
right to the soil or territory, but also of the 
rights over the inhabitants of the country. The 
distinction between a right of election of which 
sovereign he will become the subject and the 
method by which a man can leave a newly ceded 
territory and remain within the allegiance of his 
former sovereign, seems somewhat fine; but the 
distinction is one between a more assertion of 
elected allegiance and actual conduot clearly 
showing such an election. It is not enough for 
an inhabitant to assert, when the question 
arises, that ho has elcoted to remain within the 

°l X,i tormer sovereign; there must be 
conduct on his part, such as leaving the ceded 
territory and going to reside permanently in his 
former sovereign s dominions to indicate his pre¬ 
vious eleotiou. Any inhabi;ant of the eeJed P or 
separated territory has not the right to remain an 

the an** 1 * ° f '*• , and nt the “me time to retain 
the allegiance and nationality of the State which 

separation. The common 
law r £t iT^ y, " S . the ab0Ve rulei is the 
witht meatikg’of the^so^t }"% 
Cal 620 C • and 4i> Mad. 530 (p. C.) Foil. 

[P. 490 C. 2, P. 491 C. |, 2, P. 493 C. 1] 

wae^ Rr&? b ° rn r in Ramd »l*« which 
S Bomha! d f d POr:!laQentl - v ’ H «- however, came 

r ss&fsz t jsz&i 

fore as well as after the cession. 

amending the Foreigners Aot. 1864. 1 * 19W * 


he should Dot bo set at liberty, etc., in 
the exercise of this Court's power under 
S. 491, Criminal Procedure Code. 

_ The main facts of the case are not in 
dispute. The father of the petitioner 
was borti at the village of Ramdupati, 
which at that time was in the Mirzapur 
district of the United Provinces. But 
some thirty or forty years back he came' 
from there to Bombay, where he kept 
buffaloes and carried on a milkman's 


business. Ho had several sons, the third 
of whom is the present petitioner, who is 
stated to be about thirty years old. Accor¬ 
ding to the allidavit which has been tiled 
on netitioner's behalf, and which is sup¬ 
ported by other aflidavits, the eldest son 
came to Bombay in about 1908. But after 
staying there for about twelve months he 
fell ill and wont to his village, where he 
died After that in 1909 Sahadev, the 
second son of the father Ramsumer, came 
to Bombay, hut only stayed there for 
about five months. He also fell ill and 
went to his village, and the father then 
brought his third son, the present peti¬ 
tioner, to Bombay in 1909. There is a 
dispute as to whether the petitioner really 
came to Bombay in 1909. In the atfida- 
V,t ma<1e by Mr. Caufc y- Deputy Com- 
missioner of Police, Bombay, he states 
that his information is that the petitioner 
came in or about-1914. But it is, I think 

1909 y or m iol l ] erial r W ' J ° ther he oame in ' 
or P*i: 80 far a9 the main point in 
dmpute m this case is concerned. The 

father Ramsumer subsequently became ill 

dfed "Hr u ativo villa So where he 

died After Ins death the business appears 

to have been carried on by the present 

petitioner with the assistance of some of 

o terri erS K 1911 fchere Waa * cession 
Af k V by the Govern, Dent of India to 

the Maharaja of Benares, and the ceded 

territory contains this particular village 
b *SJTV °° Py ° f theiinstrument of 
affid f ’t h A 660 annesecl fco Mr. Cauty'a 

— dss - 


v . _ ,. ‘ *° r tne urown 

and F - Bkandar - 
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tions on the sovereignty that is conferred 
upon the Maharaja of Benares and his 
successors but it has not been disputed be¬ 
fore us that there has been in fact a change 
in the sovereignty which primarily affects 
the inhabitants of the ceded territory, i. c., 
affects their allegiance in a way that is 
recognised and I shall deal with later on. 

It is contended for the petitioner that 
he was a British subject at the time of 
this cession and that ho has not ceased 
to be a British subject. The importance 
of this is apparent, when reference is 
made to the definition of foreigner 
which is contained in the Foreigners 

Act III of 1864, as amended by Act III 
of 1915. There is no doubt that the 
petitioner would fall under clause (a) of 
this definition as being a natural born 
British subject' at any rate prior to the 
cession of 1911, and that ha3 not been 
disputed by the learned Advocate-General 
for the Crown. But the contention that 
is put forward on behalf of the Crown is 
that the pelitioner has ceased to be a 
Britisli subject, and therefore comes with¬ 
in the proviso to this definition which is 
as follows : 

“Provided that any British subject who 
under any law for the time being in force 
in British India ceases to be a British 
subject shall thereupon be deemed to be a 
foreigner.” 

The Government of Bombay, in the 
exercise of powers conferred upon them 
by 3. 4 of the Foreigners Act. have issued 
an order to the petitioner to remove him¬ 
self from British India. It is not neces¬ 
sary to recite what has happened upon 
that order, except to say that the peti¬ 
tioner did leave Bombay but was subse¬ 
quently found in Andheri, a suburb of 
Bombay, was arrested and eventually sent 
to the Yeravda Jail. He questions the 
validity of this order of the local Govern¬ 
ment on the ground that he is not a 
foreigner. Some other points have been 
mentioned in the petition, but that is the 
sole point which has been pressed before 
us. 

I do not think it necessary to go ex¬ 
haustively into all the legal questions of 
nationality and change of status that 
arise in different cases of this kind. We 
have first of all to bear in mind that S. 2 
of the Foreigner's Act enacts that : 

“If a question shall arise whether any 
person alleged to be a foreigner and to be 
subject to the provisions of this Act is a 
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foreigner or not. or is or is not subject to 
the provisions of this Act, the onus of 
proving that such person i3 not a for¬ 
eigner, or is not subject to the provisions 
of this Act, shall lie upon such person.” 

If the rule that has been laid down in 
English cases as to the effect of cession 
on the question of the nationality of per¬ 
sons ordinarily resident in the ceded terri¬ 
tory is followed and held applicable, then 
there can, I think, he no question that 
the petitioner must be held to have ceased 
to he a British subject. The main rule in 
a case of this kind is summarised in H&ls- 
bury's Laws of England, Vol. I, Art. 696, 
page 317, as follows : 

"Such treaties (that is treaties like the 
one that was made with the United 
States of America in (1783) may specifi¬ 
cally regulate the future nationality of the 
inhabitants of the ceded territory, but in 
the absence of an express provision, a 
relinquishment of the government of a 
territory is not only a relinquishment of 
the right to the soil or territory, but also 
of the rights over the inhabitants of the 
country.". 

That seems obviously in accordance 
with common sense, because you cannot 
well have a sovereign without subjects ; 
at any rate if there is a State, the ordin¬ 
ary idea of constitutional law is that there 
are subjects in that State who are ruled 
over by the sovereign, and naturally when 
a territory is ceded the inhabitants of 
that territory will become subjects of the 
sovereign to whom the territory has been 
ceded. Of course a question can arise as 
to whether a particular person is an in¬ 
habitant of the territory, or even if he is 
not an inhabitant, whether he has such a 
connection with tho territory as to make 
him subject to this general rule about 
change of nationality upon cession. This 
question has heeu discussed in certain 
English cases of which the latest one »s 
In re. Stepney Election Petition : Isaacson 
v. Durant (l). In that case at page 60 
Lord Coleridge, C. J., very strongly reject¬ 
ed the contention that in all cases where 
conflicting duties of allegiance arise the 
subject his by general law, law which 
has beon adopted into English law, a 
right of election of which sovereign he will 
become the subject. And with reference 

(1) [1886] 17 Q.K.D. 54=55 L.J.,Q.B.331=54 L . 

T. 684=34 W. R. 547. 
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option musfc be exercised by quitting or 
remaining inhabitants cf the ceded or 
separate ! territory. Where no such option 
is expressly giveD, the question has been 
treated by Lord Coleridge, C. J., as one of 
fact. When a sovereign by treaty 
relinquishes his claim to the aliegiance of 
the inhabitants of specified territories, it 
becomes a question of fact whether a 
particular individual remained after the 
cession (or the limited time) an inhabitant 
of the specified territory and became 
thereby a citizen of the State into which 
it passed as an intogral part. In no case has 
lj been held that any inhabitant of the 
ceded or separated territory has the right 
to remain an inhabitant of it, and at the 
same time to retain the allegiance and 
nationality of the State which ceded or 
permitted the separation." 

There is also a passage in Hall's 
International Law," 7th Edn., which I 
think may be appropriately cited as 
helping in tho disposal of this particular 
case. At pages 611 to G13 he says • 

It has, however, been usual in modern 
treaties to insert a olause seouring liberty 
to inhabitants of a ceded country to keep 
their nationality of origin. In the case 
of persons native of, and established in 
the ceded territory, and even in the case 
of persons who are established in without 
being natives of, 'the ceded territory, this 
liberty 19 commonly saddled with the 
condition that they shall retire wiihin tho 
territory remaining to their State of origin 

arr!nt a,n fk '“ 9 alloWed to them to 

fche,r affa,rs and dispose of landed 
and other property which they may be 

fore vn t° ta J® w, f hthem • • • Residence in 
of mS rr tne9 ^T 6 a frec l u ent incident 

duSnVfe * D hf !’ wit f drawal from a ceded 
d stnet is not conclusive of the intention 

of the person withdrawing to reject the 

nationality of the conquering State. It 
is therefore usual to exact an express 
declaration of intention, as a condition of 
preservation of the nationality of b“rth 
from persons against whom there is J 
presumption of changed nationality that 

is to say, from persons born within the 
territory and living there, an d f rotn , „ 

n9 ,. bor 5 Y ,thin fehe fcerrit °ry buUbsent' 

afe the date of annexation. [This W 
sentence applies to the petitioner if 1 

alleged he was absent in Bombay nfc’fcU 
date of cession in 1911]. There hein^ 
auoh presumption against persons born ?° 
another part of tho State “1^ the 
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to the case of Doe d^ut. Thomas v. Ack- 
law. (2) ho says that the decision was not 
based upon any such right of election, but 
on tho ground “ that the King having 
set free the inhabitants of the States from 
their allegiance, they became aliens.” He 
goes on to say (p. 60) : 

No doubt, if a man had chosen to 
leave the States newly recognised as 
independent, and had gone into England 
or the English dominions he would have 
remained what he was before, a British 
subject and within the allegiance of the 
British sovereign. But why ? Because ho 
never became a citizen of the newly 
established and recognised States.” 

Then discussing the case of Auchmuty 
v. Midcaster (3) be held that it does not 
help the claim to tho alleged right of 
(election. At first sight the distinction 
.between such a right of election and the 
method by which a mai can leave a 
newly ceded territory and remain within 
t 6 allegianoe of his former sovereign 
.seems somewhat fine ; but, as I under¬ 
stand it, the distinction is one between a 
(mere assertion of elected allegiance and 
.actual conduct clearly showing such an 

hahif i 18 DOt eaough for an in¬ 
habitant to assert, when the question 

fe n at . be has elected to remain with¬ 
in the allegiance of his former sovereign • 

“ U , SB be conduct on his part, snch as 
[leaving the ceded territory and going to 

I*? * P 0rmanentl 5 i? bis former sove- 
reign s dominions, to indicate his previous 

been waII 1 th,nk the g0neral P r inciple has 
been well expressed in Foote’s “Private 

international Jurisprudence," 4th Edn 
at PP. 8 and 9 where he say,, referring 

oeaeion,™!, alIegi ° n ° 8 dia, ° lv6d 

• , 8Uch a dissolution, the resident 
nhahtants of the territory’ ceded 

be no doubt that moh ihero Cftn 

>9 governed, i n wbioh 88 Pwatioa 
P^riodie^ally Mmoi within 

s siSjinss-- 



49- Bombay Emperor v. Jagardeo Ramsumer (Fawcett, J.) 


cession, the simple fact of withdrawal is 
in their case suflicient." 

This seems to me to he reasonable and 
to supply cogent authority for saying that 
the mere fact of the petitioner and his 
father having carried on business in 
Bombay does not suffice to sbow that he 
has withdrawn himself from the operation 
of the general rule under which, as a 
former and still a periodical occasional 
inhabitant of this village of Ramdupati, 
he has since the date of cession become a 
subject of the Raja of Benares. We have 
not of course before us such materials as 
might be available if there had been a 
civil suit in which this point was in issue. 
But tho admissions befere us at any rate 
supply materials from which, I think, it 
can be properly concluded that this family 
has certainly not severed all connection 
with their village Ramcupati. Admittedly 
they have certain ancestral land there 
in which the petitioner has a share. I 
have already mentioned the fact that the 
father and various sons, on falling ill, 
returned to this village. An allegation 
has been made in Mr. Cautv’s affidavit 
that the family of tho petitioner is at 
present at Ramdupati, and I agree with the 
learned Advocate General that it is signifi¬ 
cant that the counter affidavit contains no 
direct contradiction of this allegation or 
any statement that the petitioner’s family 
have in fact been brought to and kept in 
Bombay. I think that if that were the 
case it would certainly have been put as 
part of tho petitioner's case in the main 
petition, just as he has put the fact that 
for a number of years he and his father 
have carried on business in Bombay. As 
I have already said, the onus of showing 
that he has ceased to be a foreigner rests 
upon the petitioner, and if the ordinary 
rules of law up-on this subject are appli¬ 
cable in this case, then, in my opinion, he 
has not satisfied that onus. 

It was, however, urged by the peti¬ 
tioner's counsel that the common law of 
England embodying these particular rules 
on which I have relied is not a “ law for 
tho time being in force" in British India 
within tho meaning of the proviso to S. 1 
of the Foreigners Act III of 1864, as am¬ 
ended by S. 2 of Act III of 1915. Iiis 
contention is that a law to fall within this 
expression must be a statutory law, which 
alor-f can fie said to he "for the time being 
in f rce" in British India. I think, how¬ 
ever, it is nowadays too late to raise such 
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a contention. The Privy Council have 
recognised the validity of the common 
law of England in British India in 
various cases. One of these is The Irra¬ 
waddy Flotilla Company v. fititjwandas, 
(4) where their Lordships observe. 

“For the present purposes it is not 
material to inquire how it'was that the 
common law of England came to govern 
the duties and liabilities of common 
carriers throughout India. The fact itself 
is beyond dispute. It is recognised by 
the Indian Legislature in the Carriers 
Act 186') an Act framed on the lines of 
tho English Carriers Act of 1830 (II Geo. 
IV. and 1 Wm. IV, c. 68.)" 

And dealing as we are with this parti¬ 
cular case under S. 491, Criminal Pro¬ 
cedure Code, that is to say, as a High 
Court established by the Letters Patent 
and the successors of the former Supreme 
Court of Bombay, it is clear that the 
common law which was formerly 
administeredbythe Supreme Court, is also 
part of the law to be administered by tho 
present Court, unlrss it is superseded by 
statute or other K-ise. Thoir Lordships of 
the Privy Council iD Maharaja of Jeypore 
v.'Itukvuni Patt unahadevi (5) say: 

“ They (the High Courts) are directed 
by the several charters to proceed where 
the law is silent, in accordance with 
justice, equity and good conscience, and 
the rules of English Law as to forfeiture of 
tenancy may he held, and have been held, 
to l)e consonant with these principles and 
to be applicable to India." 

Of course this common law can only 
bo applicable when it is properly appli¬ 
cable to the society and circumstances of 
India. I cannot, however, conceive of 
any department of law in which the 
common law is more applicable than that 
part )f constitutional law, which governs 
the question of nationality and the ques¬ 
tion of the status of British subjects. 
Naturally that vould he part of the 
English common law, which was brought 
into this country when the British ob¬ 
tained sovereignty in India. Thus " in 1661 
Charles II gavo, by royal Charter to the 
Governor and Council of the several 

(4) [1S91] 18 Cal. 0-20 = 18 I. A. 121=0. Sar. 40 
(P. C.l. 

(5) [1919] 12 Mad. 5S9=36 M. L. J. 543=7 A. 
1.. J. 552=29 C. L. J. 528=21 Born. L. R. 
C55 =(1919) M. \V. N. 271=23 C.W. N. 889= 
50 I. C. 631=20 M. L. T. 10=10 L. \V. S.S1 
IP. C.). 
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places belonging to the Compauy in tne 
East Indies, power ‘to judge ail persons 
belonging to the said Governor and Com¬ 
pany or that should live under them in 
all causes, whether civil or criminal, 
according to the laws of the kingdom, and 
to executo justice accordingly."’ (See 
Tagore Law Lectures 187± The History 
and Constitution of the Courts and Legis¬ 
lative Authorities in India by Cowell, p. 
16. Therefore, I reject the contention 
that the English common law cannot he 
a part of the law for the time being in 
force in British India There is no 
statute, so far as I am aware, which in 
any way affects its applicability, in this 
case, at any rate none such has been cited. 
In the circumstances of this case I find 
that the petitioner has failed to show 
that he has not ceased to ho a British 
subject in view of the cession of 1911 
already mentioned. In my opinion, 
therefore, there is no proper ground for 
the exorcise of our powers under S. 191, 
Criminal Procedure Code, which is sought 
by tbe petitioner. I would, therefore, 
discharge the rule. Any question of costs 
can be considered later. 


Madgaonkar, J. —Oa January 10, 
1925, an order was passed by the Local 
Government against the petitioner under 
S. 3 of India Act III of 1861, ordering 
him as a foreigner to remove himself from 
British India. With this order he com¬ 
plied. But on March 19 he was found 
to have returned to British India and was 
arrested at Andheri. He is now in con¬ 
finement in the Yervada jail ; and the 
legality of this confinement is questioned 
in this application, mainly on the ground 
that he is not a foreigner but that he 
continues to be a British subject. 


. ^ he Petitioner was born a British s 
jeob at Ramdupati, which, along with 
adjacent villages, was on April I 19 
coded and constituted as a Native' St 

S er ,, th . e Jurisdi ;°tion of His Highn 
the Maharaja of Benares. It is urgi 
for the petitioner that ho was a resid 
of Bombay on the data of the treaty a 
that, apart from stray visits to Ramdupi 

, carry on his fatfc 
business in Bembay and that he 

oontmuest 0 be a British subject, 
treaty, it is said, does not confer u 
Pjwera «uoh the power of 
»nd death cn the Maharaja of Benare 
to create a new political 


The words ’ any law for the time being 
in force" in S. 2 of the amending Act III 
of • 915 apply only to statutes. 

For the Cro vn it is argued by the 
learned Advocate General that the 
cession of territory under the treaty 
necessarily includes a change of sove¬ 
reignty and allegiance, and therefore the 
petitioner is a foreigner within the mean¬ 
ing of Act III of 1861 as amended by 
Act III of 191-'*. 

Under S. 2 of the Act of 1861 tho 
onus of proving that he is not a foreigner 
is expressly laid on the petitioner. And 
the substantial question therefore under 
the proviso to S. 2 of Act III of 191'* is 
whether the petitioner, by virtue of the 
treaty of April 1, 1911, has or has nob 
ceased to be a British subject. 

Whatever the ditlioulties of locating 
sovereignty in the Austinian sense, the 
treaty clearly creates a political juris¬ 
diction and a political agent previously 
non-existent. For all practical purposes, 
the latter appears to be a decisive test, 
unaffected by the various limitations on 
the Maharaja’s powers such as those in 
clause 17 in respect of jurisdiction over 
servants of the British Government and 
European British subjects or in clause 
25 in respect of death sentences. Kathi¬ 
awar, to go no further, illustrates the 
point that such limitations of varying 
degrees are perfectly consistent with the 
existence of foreign political status, in 
the legal sense, both civil and criminal. 

A certain amount of stress has been 
laid for the petitioner on the words 
‘under any law for the time being in 
force" to be found in S. 2 of Act III of 
1915; and the question was argued 
whether the word ‘law’ is restricted 
to statute law or whether it inoludes 
Common law. On general principles of 
interpretation, it is hardly open to the 
Courts to limit the word by the implioit 
addition of ‘statute’ before it. And on 
broader grounds, whatever the case in 

it is now too 

late in the day to raise the question of 

the binding nature of treaties and the 
duty, m mattors oivil and criminal of 
enforcing and abiding by their terms 
incumbent on all tho contracting Powers 
and their Courts, not less than in the 
case of laws passed by the legislature. 
Our reports are full of suoh oases, as, for 
instance, from Kathiawar, in matters of 
succession, domioile and extradition 



491 Bombay Ajitsing v. Grunning & Co. 192^ 


And it is not neiessary to fortify them 
hy recent illustrations of the enforce¬ 
ment by Courts in England of various 
clauses of the Treaty of Versailles. For 
the purposes of the present application, 
this treaty, in my opinion, is as much 
law binding on the Courts as any statute 
law of the legislature. And the only 
point for the petitioner is perhaps that 
the treaty does not in terms declare that 
the Indian subjects in the coded territory 
have ceased to be British subjects. 

But that a treaty of cession lias by 
implication such effect has been amply 
shown in the judgment of my learned 
brother. In the cise of In re Stepney 
Election Petition: Isaacson v. Durant (1), 
it is to be noted that the decision 
proceeded on the fact that on the death 
of William IN' tno succession to the 
Kingdom of Hanover, unlike the succes¬ 
sion to the Crown of Great Britain, was 
governed hy S ilic law. But whatever 
the legal aspect in so peculiar a case, 
not of treaty but of succession, speaking 
for myself, I should incline to the opi¬ 
nion that where, as in the present in¬ 
stance, the case is one of a treaty and of 
rights created thereuuder, it would be 
open to a subject of the ceded territory, 
unless the treaty expressly forbade, to 
elect to continue his former nationality 
and to prove such election. And. in this 
opinion, I am supported by the cases of 
Doc dem. Thomas v. A chi am (2) and of 
Jephson v. Ricra (G), as well as by the 
argument at page 58 in In re Stepney 
Election Petition (1). Further, in the 
present treaty, clause 22, which 
empowers a British subject to call upon 
the Maharaja within a year to acquire 
immovable properties belonging to such 
subject, is, in my opinion, a clear indica¬ 
tion that the subject hero could so 
elect. 

In the present case, therefore, the 
question reduces itself to whether the 
petitioner can show that on or after 
April 1, 1911, he elected to continue his 
nationality as a British subject: or whe¬ 
ther he accepted the altered nationality 
under the treaty.Here again the onus is,in 
my opinion, clearly on the petitioner not 
loss than it would be in the case of 
domicile : "The abandonment or change 
of a domicile is a proceeding of a very 
serious nature, and an intention to make 
suchjm abandonment must be proved bv 
(G) [1«85J 3 Knapp 130. 


satisfactory evidence": Huntley (Mar¬ 
chioness) v. Gashell (7). In the present 
instance it would appear that the home¬ 
stead of the family of the petitioner aad 
bis brothers, like their father's has con¬ 
tinued to be Ramdupati; the lands are 
retained: and the residence of the peti¬ 
tioner and his brothers and their family 
- was solely for the purpose 
of business. The case is one of very 
common occurrence in the city of 
Bombay, and I agree with my learned 
brother that such residence of itself, or of 
continuance of it, i3 not sufficient evi¬ 
dence of election or of continuance of the 
petitioner’s former status as a British 
subject. 

Into the alleged hardship of the pre¬ 
sent case we are not competent to enter. 

I agree, therefore, that the petitioner 
has not discharged the onus laid on him 
by law to show that he is not a foreigner, 
and the rule must be discharged. 

PER Curiam—T he rule is accordingly 
discharged. 

The learned Advocate-General asks 
that under clause (5) of rule 7 of the 
High Court Buies, Appellate Side, of 
1920, the Court should allow costs 
against the petitioner on the Appellate 
Side scale. We think, however, that 
tha petitioner had legitimate ground for 
seeking the Court’s decision on the ques¬ 
tion whether he was or was not a 
foreigner, and in the circumstances we 
are not disposed to grant costs against 
him. The rule is, therefore, discharged 
without cost9. 

Rule discharged. 

17) 11900] A. C. 56=94 L. T. 38=75 L.T., P.C. 

1—22 T. L. R. 144. 
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Ajitsing Manibhai and others —Defend¬ 
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v. 

Gninning Co. —Plaintiffs—Respond¬ 

ents. 
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on 14th April, 1925, from the decision of 
the First Class Sub. J., Ahmedabad, in 
Suit No. 1039 of 1922. 
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if (a) Civil l\ C. t (>. 30. 11. I—Proper title *»/ 
suit indicated. 

It is not correct to sue persons as partnurs in 
the name of the firm by \ partner or manager. 
The proper title cf ilefendaut in such a suit is. 
A a firm, D, C , D t partners in the said firm. 

[P 495 Cl] 

if (6) Civil P. C., O. 3), II, 0— St item 'Hts of nl- 
partners are statements of the firm—Personal 
defence can be inti in only if he is sueil personally 
along n ith the firm. 

Under 0. 30, K. t), where p rsons are sued a> 
partners iu the name of their nm, they shall 
appear individually in their own names but all 
subsequent proceedings shall neverthless con¬ 
tinue in the name of the firm. Thus each 
pirtaer can put in a separate written statement, 
but each written statement is the written state¬ 
ment of the firm. However, it is only when a 
person is sued personally along with the firiuthat 
he may put in a personal defence. [V 490 C 1] 

G. iV. Tkakor with It. J. Thakor — for 
Appellants. 

Little & Co., ami S. S. D.Ukar—ior 

Respondents. 


Macleod, C. J. —The plaintiffs are a 
nrm carrying on business in cotton in 
Liverpool. * 

They have filed this suit through their 
constituted attorney in the Court of the 
First Class subordinate Judge at Ahmeda- 
bad against the firm of Chandrasing 
M. Jesingbhai by its partners and mana¬ 
gers (1) Ajitsing Manibhai, (2) Chandra¬ 
sing Manibhai, a minor, by his next 
friend, to recover damages amounting to 
Rs. 13,870-J-O and interest and the costs 
of a solicitor’s hill. In the first place it 
must he noted that the title of the plaint 
is not correct. Under Order 30, rule 1 , 

any two or more persons being liable as 

n a -f“ 6 u rS T v ld carryin g °Q business in 
L . r ' l8h f Indla “ay be sued in the name 
of the firm. I n such a case the proper 
title of the defendant is: “A B, a firm 
carrying on business in partnership at ” 

A ‘° Civil Procedure 
Code, (2) Description of parties in parti¬ 
cular cases." Rule 3 provides for the 

Tr^no 9erVi f 0 ° f fch0 suniD10D3 where 
persons are sued as partnors in the name 

of their farm and Rule G provides for the 

An LuT appoarance of ^ch persons. 

sonify 1 Ua PartD0r may bo 3l,sd per- 
aonaUy along with the firm : Taylor v 

rei re . C °- ft) - 14 is ' 1 ° t “■erefore cor.' 

“uHh 0 ' ^ “™° b ° S “w'^minasor 

bAaU 8 fi™ nt 11 0hanar “ siD 8 M. Jeeius- 
Ul im2U0 W. R. 70l=6f L.XCUT853;- 


Defendant 2; Ajitsing Manibhai, a part¬ 
ner in the firm; 

Defendant 3. Chandrasing Manibhai, a 
partner in the firm." 

It does not appear from the way in 
which the plaint is drafted whether there 
are three defendants or onlj one, the firm 
of Chandrasing M. Jesingbhai. 

Although the written statement is 
headed 

“Plaintiff: The Grunning Company. 

v. 

Defendant: Chandrasing Manibhai, a 
firm," 

it is signed by Ajitsing Manibhai for 
himself and as guardian of the minor 
Chandrasing Manibhai. 

Para. 2 states : “The suit filed by the 
plaintiffs against us the deferdant No. 1 
and the minor defendant No. 2, is false." 

Para. 3 states that Ajitsing was only 
doing the work of management of the 
firm and was neither a partner nor a pro¬ 
prietor. the plaintiffs had no right to file 
a suit against him personally or against 
the person of defendant No. 2. Therefore 
the suit could not be maintained. 

The further defences in the written 
statement may bo summarised as fol¬ 
lows : 

Although the plaintiffs stated that they 
had purchased 100 hales American cotton 
January, delivery 1921, on behalf of 
defendants, defendants did not accept the 
contract as it was received late, and even 
before it was signed plaintiffs asked for 
margin. Plaintiffs should have closed 
the transaction when the market bogan 
to go down. If margin was not given the 
plaintiffs could not leave the transaction 
outstanding. Damages oould only he 
claimed according to the rate prevailing 
on the day on which the rates began to go 
down. 


pumsions ot ureter 30 uro very 
complicated and technical, aud are seldom 
sufficiently studied by praotitioners in the 
Subordinate Courts. A summons under 
Order 30, rule 3, shall be served either 
upon any one or movo partners, or at the 
principal place at which the business is 
earned on within British India upon any 
person having at the time of service the 

basiriAr 888 ” 8 ” 1 tb ° 

It seems that the summons in this case 

« Aiib3iDg ’ 80 that ™ good 

aervioe on the firm, since whether he was 
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a partner or not, he admits that he was 
the manager. 

Tinder Order 30, rule G, where persons 
are sued as partners in the game of their 
firm, they shall appear individually in 
their own names hut all subsequent pro¬ 
ceedings shall nevertheless continue in 
the name of the firm. 

It is not easy to observe the provisions 
of this somewhat incongruous rule. 

Each partner has to appear individually, 
each partner can put in a separate written 
statement hut each written statement is 
the written statement of the firm. It is 
only when a person is sued personally 
along with tlie firm that he may put in 
a personal defence. 

In this case there is no wiitten state¬ 
ment of the firm though it may he said 
that the defences railed in the written 
statement of Ajitsing were the same 
defences as would have been raised iD a 
written statement by the firm. 

In this state of the record, the Judge 
should have drawn the plaintiffs’ atten¬ 
tion to the provisions of Order 30, rule 8. 

AjitsiDg was protesting that he was not 
a partner. Plaintiffs could disregard the 
appearance under protest altogether and 
have the summons served as provided by 
rule 3, or tho> could contend that the 
person served was a partner at the time 
the cause of action accrued, and apply on 
that basis either to have the appearance 
entered struck out, or to have the denial 
of partnership struck out of the ap- 
pearance. 

None of these courses was chosen by the 
plaintiffs. The suit proceeded as if the 
firm had been duly served, as well as the 
individuals alleged to be partners. 

Issues Nos. 1 to 10 were raised on the 
merits. The answer to issue No. 11, Are 
the defendants 1 and 2 liable under the 
contract' was The defendant firm are 
liable.' 

The answer to issue No. 12, 'Are defend¬ 
ants 1 and 2 personally liable under the 
plaintiff’s claims’ was Defendant 1 is 
liable.' 

A decree accordingly was passed against 
the firm of Chandrasing M. Jeshingbhai 
and against Ajitsing as one of its partners. 
The firm and Ajitsing appealed and ap¬ 
peared by the same counsel. 

The principal grounds of appeal were : 

1 . That the Subordinate Judge had 
erred in holding that Ajitsing was a 


partner instead of holding that his mother 
was the sole proprietor of the firm. 

2. That he had erred in not holding 
that there was no agreement. 

3. That he had erred in not holding 
if there was a valid agreement that the 
plaintiff should have re-sold the goods at 
a much earlier date. 

4. That the loss actually suffered had 
not been proved. 

Not a single objection was raised with 
regard to the service of the summons or 
the frame of the pleadings. 

It would not then be equitable for this 
Court in the circumstances of the case to 
do more than we have done in pointing 
out the defects of the procedure in the 
lower Court, since the merits of the case 
have in no way been affected thereby. 

We accept then the fact that a decree 
has been passed against the firm and 
against Ajitsing personally and that both 
the firm and Ajitsing have appealed 
against that decree. 

[His Lordship after dealing with the 
merits of the case proceeded:] 

I think the plaintiffs are entitled to 
succeed, but they are not entitled to 
interest on the claim before the date of 
the suit, nor can they recover the amount 
of their solicitors’ costs before suit. 
There will, therefore, be a d scree for 
Rs. 13,fc70 with interest at six per cent, 
from the date of the suit until judgment 
with costs in both Courts in proportion, 
with interest on judgment at six per cent. 

Coyajee, J.— [His Lordship after set¬ 
ting out tho facts, proceeded :] 

While the arguments were proceeding, 
the learned Chief Justice called the atten¬ 
tion of the parties to the defect in the 
pleadings. A reference to the plaint and 
the written statement in this case shows 
that not much regard was paid to the 
rules which regulate suits against firms 
(Order 30. Code of Civil Procedure, 1908). 
The parties themselves, however, appar¬ 
ently felt no embarrassment on that 
account. In a suit against a firm, it is 
permissible to the plaintiff to make one 
or more partners defendants in conjunc¬ 
tion with the firm. In the plaint in this 
case Ajitsingh is described both as tho 
manager of the firm and a partner. He 
accepted service of the summons ; he 
signed and put in the one written state¬ 
ment in the case ; he also signed the 
vakalatnama which accompanied it. 
Some of the issues framed in the suit 
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related to the merits of the plaiotifis 
claim : but there were others which had 
reference personally to Ajitsi nu anti 
Chandrasinfc. In these circumstances, 
the decree of the lower Court cannot he 
disturbed merely on account of this defect 
unlo«9 it affected the merits of the case or 
the jurisdiction of the Court : and it is 
nob contended that any of those results 
has followed in this case (S. 99, Code of 
Civil Procedure). 

[In conclusion his Lordship concurred 
in the order of the learned Chigf Justice.] 

Appeal dimisscd. 
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Maclkod, C. J., and Crump, J. 

Amolakchand Laduram and others — 
Appellants. 

v* 

Motilal Agiariram —Respondent. 

First Appeal No. 68 of 1923, Docided 
on 12fch December 1924, from the 
decision of the Sub.-J. t Dhulia, in special 
Civil Suit No. 448 of 1921. 

♦ Hindu Lair—fjccreee against father as 
manager—Whole Interest of family passes muter 
the sale unless proclamation states ot ho arise . 

Where a decree is passed against the father 
carrying on business in tho name of tho 
family as manager, tho whole of the family 
property is liable for the family debt, and 
when the property of the debtor is put up for 
sale, the whole interest of the family passes 
to the purchaser unless it is clearly stated in 
tho proclamation that tho interest of the 
father alouo is sold under the decree. 

[P. i«JS C. 2| 

G. N. Thakor and M. Y. Dhat—loi 
Appellants. 

V. S. Bhandarkar and Y. V. Bliandar - 
bar —for Respondent. 

Judgment.-The plaintiffs prayed 
for a declaration that their interest in 
the suit lands was neither put up fc 0 
sale in Darkhasb No. 19 of 1919 nor 
purchased by defendant No. 1, Motilal 
and for partition. The plaintiffs are 
minors who with their father, defendant 
No. 2 , constituted a joint Hindu family. 
In 1915 Motilal filed a suit against the 
second defendant in the Bombay High 
Court in respeot of certain trade trans¬ 
actions which defendant No. 2 had made 

with him a9 his adatya in Bombay. 
Laduram was therein dosoribed as 
manager of the joint family consisting 
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of himself and his minor sons and carry¬ 
ing on as such manager a joint family 
business at Mandal as a merchant. 
Defendant No. 2 contended that he was 
an agriculturist ; that the High Court 
had no jurisdiction ; that the transac¬ 
tions sued on were all wagering transac¬ 
tions and made without any lawful 
consideration, and further set up a 
counterclaim against defendant No. 1. 
The High Court disallowing all these 
contentions passed a decree against the 
second defendant in favour of Motilal 
for Rs. 13,235-14-1 on December lf>, 
1918. In execution of that decree under 
Darkhast No. 119 of 1919 Motilal got 
attached certain lands of defendant 
No- 2. Out of them, eight lards, the 
subject-matter of this suit, were pur¬ 
chased by Motilal himself with the 
Court's permission. In taking possession 
’Motilal was obstructed by Bhuribai, the 
wife of the second defendant, purporting 
to act as tho guardian of the minor sons 
on the ground that their interests in the 
lands had not been sold. This led to 
an application by Motilal for removal 
of the obstruction and delivery of posses¬ 
sion of the entire lands to him. The 
Court granted that application and 
ordered possession to he given to him. 
The plaintiffs then filed this suit. 

We do not quite follow the arguments 
which appear to have prevailed in the 
trial Court on a preliminary point. The 
Judge said the suit should fail because 
the plaint had not been amended. It is 
a perfectly proper suit. In the oircum- 
tances of the case the sale had already 
been made to the purchaser, and there¬ 
fore the plaintiffs had to sue for a 
declaration that their interest had not 
passed at the sale. 

On the merits the plaintiff's olaim 
was dismissed with costs on the ground 
that defendant No. 2 desoribed himself 
as manager of the joint Hindu family, 
that the decree was against the family 
property, and that tho 9ale by the Court 
was of the interest of all tho members 
of the family, which thereupon passed 
to the purohaser. 

The appellants rely upon tho High 
Court Ciroular No. 69 (7), whioh purports 
to give directions with regard to the 
preparation of the proclamation for sale 
It e ^ 0l > t i°. n Proceedings. In oiroular 
No. 69 (6) it is said that the objeot of 
the enquiry under S. 287 of the Civil 
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Procedure Code of 1S82, now Order XXI, 
rule G6 of the Code of 1908, is merely 
to collect particulars to be inserted in 
the proclamation for the information of 
intenoing purchasers. The conclusions 
arrived at in this enquiry are not 
subject to appeal ; for they are not deter¬ 
minative between the parties. In suh- 
clause 7 it is stated that the enquiry 
shall be completed as soon as possible. 

hen it is finished, the proclamation 
of sale shall be prepared in the form 
prescribed (No. 29. Appendix E, Schedule 
1, of the Code). If in the case of a Hindu 
judgment-debtor it is desired to sell 
the interest of any other member of the 
family (e. ;/., that of a minor son or 
brother) the name of such member, and 
the fact that his interest is being sold, 
must bo stated in the proclamation, as 
otherwise his interest will not pass to 
the purchaser. That would really mean 
that in all proclamations of sale, when 
the property of a Hindu judgment-debtor 
is put up for sale, and nothing is said 
about the interest of other members of 
his family, a condition should bo implied 
that only his interest passes to the 
purchaser even though he is described 
as the manager of the joint Hindu 
family, and it had not been suggested 
that the debt or claim for which the 
property was being sold was not a proper 
debt or claim against the family. Now 
the law with regard to such proclamation 
of sale is laid down in Sri pi l Sinyk v. 
Prod jot Kumar Tagore (1), where the 
lacts are exactly similar to the facts in 
this case. The property which belonged 
to a joint Mitakshara family, consisting 
cf a father and two sons, was sold in 
execution of decrees against the father, 
the order and notices providing for the 
sale of the right, title and interest of 
the judgment-debter. It appeared from 
the circumstances in which the above 
words had been inserted, from the con¬ 
duct of the sons, and the price paid 
by the execution creditor that it was 
a sale of property over which the father 
had a disposing power. It was held 
that the substanco and not the techni¬ 
calities of the transaction should be 
regarded and that the entire property 
passed to tho purchaser. The ob'erva- 

(1) [1016] 44 Cal. 524=44 T. A. 1=82 ALL. J. 
138=15 A. L. J. 147=(1917) M. W. N. 173 
=21 C. W .N. 442=25 C. L. J. 220=21 
L. T. 222=8‘J I. C. 252=19 Bom. L. R 
200 (P. C.) 


tions in Rai Baba Mahabu Pershad v. 
llai Markumla Nath Sakai (2) were 
affirmed. That caso was followed by 
this Court in Dada v. Vesu, (3), where 
again there was a mortgage decree exe¬ 
cuted by tho father the first defendant 
in the suit. The mortgagee purchased 
the property at the Court sale, and 
tho plaintiff sued the first defendant 
and his sons to recover possession. Tho 
sons contended they wore not parties 
to the prior suit and that their interests 
were not affected by the sale. No refer¬ 
ence appears to have been made to the 
High Court circular, and it was held 
that the interest of all the members 
of the family passed under the execution 
proceedings to the purchaser. 

Wo have been referred to Timmapar, 
v. Narsinha Timaya (4) and Hanuuindas 
Ramdayal v. Vulablulas (o). In Timma- 
paa v. Narsinha Timaya (4) the High 
Court circular was actually incorporated 
in the proclamation, and therefore the, 
purchaser knew exactly what ho was 
purchasing. If it had been expressly 
mentioned in the proclamation in this 
case that tho interest of the father only 
passed, then undoubtedly the plaintiffs 
would be able to succeed. 

But tho circular has not been incor-, 
porated in the proclamation of sale andi 
therefore we have to apply the ordinary 
law, as laid down in the decided cases, 
in order to ascertain what passed to the 
purchaser, for the circular cannot be 
considered as laying down tho law by 
which we are bound, so that wo must 
hold that the interests cf the sons were 
not purchased, becauso they were not 
mentioned in the proclamation. Con¬ 
sequently, as a decree was passed 


against tho father carrying on business 
in tho name of the family as manager, 
the whole of tho family property was, 
liable for tho family debt, and when 
tho property of the debtor was put 
up for sale, tho whole interest of the 
family passed to the purchaser. 

Therefore, we agree with tho judg- 
ment of the Court below and dismiss the 


appeal with costs. 


Appeal dismissed. 

(2) [ 1889) 17 Cal. 5S4 =17 I. " A. 10 .'=5 Sar. 
489 (P. C.) 

(3) 1923 Ben. 450=25 Bom. L. R. 194. 

14) [1918] 37 Bom. Oil—21 I. C. 123=15 
Bom. L. R. 794. 

(5) [1918] 13 Bom. 17=49 I. C. 133=20 
Bom. L. R. 472. 
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Maclkod, C. -J., and Crump, J. 


Limbaji 

Appellant. 


Ravji Ilnjare —Plaintiff— 


v. 


Rahi Ravji Hajarc and others —De¬ 
fendants—Respondents. 

Second Appeal No. 553 of 1923, Decided 
on 27th -January 1925, against the deci¬ 
sion of the D. J., at Satara, in Appeal 
No. 578 of 1921. 

★ Contract Act, S*. Hi and Or,— Minor’s pro • 
pcr’.y—Sale by step-mother — Purchase money ap¬ 
plied In discharging mortgage ere.-utal by minor’s 
father—Marriage expenses of minor defrayed out 
of the money—Sale can be set aside but purchase 
money must be refunded— <iuardian and Ward— 
S. r. Jtel. Act, S. 41. 

Where the step-mother of a minor sold pro¬ 
perty belougiug to the minor iu order to pay off 
a mortgage executed by his father and to" meet 
the marriage expenses of the minor. 

Held : that the sale could be set aside at the 
instance of tho minor, but the minor was bound 
to refund the consideration mouev. 

[I\ 440 C. 2, P. 50D C. 2.] 

K. N. Koyajee —for Appellant. 

P. B. Siting nr .—for Respondent No. 4. 

Maeleod, C. J— The plaintiff filed 
this suit to recover possession of the plaint 
land whioh had belonged to his father 
and had been mortgaged by him to one 
Tafcya Dada. On his father's death tho 
plaintiff, then a minor, came under tho 
protection of his step-mother. She re¬ 
deemed the mortgage and sold the land 
to the father of defendants N'os. 2 and 
3 who in his turn sold it to defendant 
No 4. Plaintiff claimed that his step¬ 
mother had no authority to dispose of 
his property. 

Defendant No. 4, who alone contested 
the suit, pleaded that the step-mother 
was the guardian of the plaintiff during 
bis minority ; that tho lands were sold 
lor legal necessity to pay off the mort¬ 
gage and provide for the marriage ex¬ 
penses of the plaintiff, and consequently 
the sale was binding on the plaintiff. If 
it was held to be not binding, the de- 
lendant should be awarded Rs. 800 the 
consrfM-ation lor tho salo-doed, ' ttotl 
Bs 100 spent by h, m on improvements. 
Phe trial Judge hold that the step-mother 
was not the natural guardian of the 
minor; that the sale-deed was effected 
for legal necessity ; that Rs. 100 had not 
been spent on improvements ; that the 
suit was m time ; and on those findings 
dismissed the suit with costs. In appeal 


the only issue argued was whether the 
sale was for the minor's benefit. The 
District Judge found the issue in the 
affirmative and dismissed the appeal with 
costs. Wo are of opinion that as the; 
sale was by an unauthorised person thej 
plaintiff was entitled to have it set aside.j 

The issue whether the sale was for 
legal necessity was irrelevant. But then 
the question arises whether the plaintiff 
should recover the property without res¬ 
toring to the present purchaser the benefit 
which had accrued to him by the sale 
effected by his step-mother. 

We have been referred to Ss. 64 and 
65 of the Indian Contract Act, and it 
has been argued that on the analogy of 
those sections a minor who seeks to 
avoid a sale of his property by some one 
who had no power to sell must restore 
any benefit he has received from the un¬ 
authorised sale. But when a contract is 
void ah initio as in this case, those sec¬ 
tions are not applicable. There is the 
following passage to the notes under 
S. 64 in the latest edition of Pollock and 
Alulla at p. 355: “It does not follow, 
however, that a minor is entitled to both 
repudiate his agreement and to retain 
specific property which he has acquired 
under it, or to recover money after receiv¬ 
ing for it value which cannot bo restored. 
General principles of equity seem in¬ 
compatible with such a result and it 
would certainly he contrary to English 
authority. ” But in one of those authori¬ 
ties, Nottingham Buildiny Society v. 
T hurst in (1), it was held by the House 
of Lords, approving tho decision of the 
Court of Appeal, that the mortgage) by 
the female in fact was void under tho 
infants Relief Act and that the Society 
was not entitled to any repayment of 
the advances made to her. Lord Romer, 
L. J„ in the Court of Appoal, said : “ The 
short answer is, that a Court of Equity 
cannot say it is equitable to compel a 
person to pay any monoys in respect of 
a transaction which, as against that 

person, the Legislature has declarod to 
he void. 

When, however, tho sale or mortgage; 
which a minor seeks to avoid on coming' 
of ago has been made by somo one who 
was pnma facie entitled to bind the minor,' 
he is bound to refund the purchase-moneyI 
when hi9 estate has benefit ed by it. or 

^ 6~S7 L. T, 529=51 W IT 

273-07 J. R 120=72 L. J., Ch. 134 
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|ro hold the property charged with Che 
' amount of the debt fiom which it has 
been freed by the sale. May no, 9th Ed., 
;S. 220, and the authorities there ci;ed. 
'But the step mother of the minor cannot 
|he said to be a ] erson primn facie enti¬ 
tled to hind him: and her transaction wish 
the minor's property was not voidable 
but void. 

In Mohori Bil.ee v. Dharmodas Ghosef 2), 
it was held by the Privy Council that a 
minor was incompetent to contract on 
the true contruction of the Indian 
Contract Act, so that a mortgage 
made by a minor was void. The general 
current cf decisions in India had been 
that the contracts of infants were voidable 
only. Their Lordships then considered 
whether the minor on avoiding the mort¬ 
gage shculd bo ordered to refund the 
mortgage money, in the following passage 
at p. f'49: Another enactment relied 
upon as a reason why the the mortgage 
money should he returned is S. 41 of the 
Specific Relief Act (I of 1877), which is 
as follows : Section 41. On adjudging 
the cancellation of an instrument, the 
Court may require the party to whom 
relief is granted to make any compensation 
to the ether which justice may require.' 
S. 38 provides in similar terras for a case 
of rescission of a contract. These sections, 
no doubt, do give a discretion to the 
Court ; but the Court of first instance, 
and subsequently the appellate Court, in 
tho exercise of such discretion, came to 
the conclusion that under the circum¬ 
stances of the case justice did not require 
them to order the return by the respon¬ 
dent of money advanced to him with full 
knowledge of hig infancy, and their 
Lordships see no reason for interfering 
with the discretion so exercised.” 

In Nntkn v. Bahcantrao (3), a Hindu 
mother, while her adopted son was a 
minor and had a guardian of his property 
appointed to him by the Court, alienated 
some of the minor's property treating it as 
her own. At the instance of the minor 
on attaining majority the sale was set 
aside, and though it was proved that the 
purchase money had been applied by the 
mother in payment of debts for which the 
plaintiff was liable, the Court refused to 
order him to refund the purchase money 

(2) [1903] 30 Cal. 539—: 0 I. A. 114=7 

C'. \V. 441=5 Born. L. R. 421=8 

Sar.374 IP. 0.). 

(3) [1903] 27 Bom. 390=3 Bom. L. R. 301. 


to the defendant. Chandavarkar J. refer" 
red to Ham Tuliul Singh v. Biseswar Loll 
Sahoo (4), where their Lordships said : 

It is not in every case in which a man 
has benefited by the money of another 
that an obligation to rep>ay that money 
arises. The question is not to be deter¬ 
mined by nice considerations of whati 
may be fair or proper according to the 
highest morality. To support such a suit 
there must be a a obligation, express or 
implied, to repay." But the Specifio 
Relief Act had not been enacted when 
that case was decided, and it was not 
referred to in Mohori Bibee v. Dhannodas 
Ghose (2). 

In Datlaram v. Vinayak (5) it was held 
that the administrator of a minor, ap¬ 
pointed under Act XX of I8G4, could not 
sell immovable property held by the 
minor as a mortgagee in possession with¬ 
out the previous sanction of the Court. 
But on the question whether the minor 
on avoiding the transaction should restore 
the benefit accruing to him thereunder, 
Chandavarkar, J., referred to the decision 
iD Mohori Bibee v. Dhannodas Ghose (2) 
as an authority for the proposition that 
the circumstances of a case may be 3uch 
that, having regard to S. 41 of the Specifio 
Relief Act, the Court may on adjudging the 
cancellation of an instrument require the 
party to whom such relief is granted to 
make any compensation to the other 
which justice may require. We think, 
therefore, that wo have a discretion in 
this caso when setting aside the sale of 
the suit property to make it a condition 
that the plaintiff should refund Rs. 800 
which is the amount by which his estate 
and himself were benefited. The plaintiff 
would have been responsible on his oom- 
ing of age for the repayment of the 
mortgage debt, and he has certainly bene¬ 
fited by the amount spent hy his step¬ 
mother on his marriage. It was not 
unnatural that his stop-mother should 
have thought that she was entitled to acb 
as 3he did in his interest, and she could 
not have been expected to know that 
she ought to have applied to the District 
Court for the appointment of a guardiaD. 
If she had made the application she 
would have had to pay the costs out of the 
minor’s estate. Therefore, in the exercise 
of our discretion, wo impose on the plaintiff 

H) [1875J2 I. A. 131=15 B. L. R. 203=23 
\Y R. 305=3 Sar. 477 (P. C.). 

(5) i.1993] 29 Bom. 181=5 Bom. L. R. 916. 
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as the condition on which ho is entitled 
to recover the suit property from r,he 
defendant that he should refund \U. 800 
within two months after the record 
reaches the trial Court. Tho appeal is 
allowed and a decree will be issued 
in terms of our judgment. In the cireum- 
stanjes of the ca9e there will be no order 
as to costs throughout. 

Cramp, J I agree. 

A ppcal alio iced. 
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MACLEOD. C. J. AND COYAJEE, J. 
Martand Trimbak Gidrc— Appellant. 


Amritrao Raghojirao Damale —Res¬ 
pondent. 

Second Appeal No. 36S of 1923, Decided 
on 25th March, 1925, from the decision 
of the Db. J., Poona, in Appeal, No. 154, 
of 1920. 

(a) Dekkhan Agriculturists' Relief Act — Prl~ 
vlUgcs wider the Act• arc personal—They cannot 
pass by assignment or devolution. 

The privileges conferred upjn an agioultur- 
ht by the Act are personal; they are not such ns 
oan pass from one parson to another either by 
assignment or by devolution. They are United 
to him in that special character; for example, 
when his right as mortgager passed ino uon* 
agriculturist's hands, the special privilege pre¬ 
viously annexed to the right perishes. (P.502 C,l] 

(b) Dekkhan Agriculturists' Relief Ac\ S. 10 A — 
Section applies only when an agriculturist is jxirty 
to suit . 

• To make S. 10 A applicable to a suit, an 
agriculturist must be a party to it. [P. 502 C, 1] 

(c) Evidence Act, S. 92, proviso l—Suit to 
invalidate document for fraud 14 different from 

■ one to declare that a document is not ~what it pur¬ 
ports to be. 

There is a great difference betweeu a suit to 
invalidate a document on the grounds of fraud 
etc,, mentioned iu proviso 1 and a suit for a 
declaration that a document is not what it pur¬ 
ports to be according to its plain grammatical 
meaning, [P. 503 C, 1] 

(d) Evidence Act, S. 92 proviso 6-Circumst¬ 
ances surroumling a document may be proved onto 
to make its mtanlnt clear and not to prove it to be 
something else than what it purports to be—Deed- 
Construction. 


The language of the proviso is rather vi 
It is true that evidence of the oirou.nsta 
surrounding a document is admissible; but 
admissible only for tho purpose of thro 
light on its meaning. It would not be 
miesible to oonsidor tho surrounding ciro 
tances with a view to holding that a doom 
whioh on tho faoe of it is a sale deed was in 


del to operate a; a mortgage. There must bo 
..j,ne limit to the suggestion that the surround¬ 
ing circumstances can always be scr.ttirised so 
as to euaale the Court to alter tr change the 
nature of the document to something different 
from what it appears t > b-. Otherwise there 
could be no certainty as to the proper construe- 
t on to be placed on a dc-cu nent which t<> all 
appearance is unambiguous. if'. 503 0, .1 

K. IT. Kelkar —for Appellant. 

G. N. Tli iTor and J. G. Rcie— for 
Respondent. 

Facts.—The original plaintiff Eaghoji 
Yesbwantrao liled this suit in the year 
1913 to redeem the land described in 
Schedule A to the plaint and co sake pos¬ 
session thereof after taking accounts 
under the Dekkrr.n. Agriculturists’ Relief 
Act, His allegation was that the lands were 
mortgaged on Juno 9, 18S5, to the de¬ 
fendants' father for Rs. 9,000 to Rs. 2.500 
but tho defendants' father took advantage 
of the weakness of the plaintiff’s intellect 
and got a sale-deed from the plaintiff with 
regard to all bis lands and Inami Haks 
agreeing to reconvey them when tho 
amount due to him would be paid off. The 
defendant denied that the plaintiff was 
an agriculturist; au issue was raised whe¬ 
ther the plaintiff was an agriculturist, 
and it was found in the aflirmativt. Be¬ 
fore the hearing of the suit the plaintiff 
died and his son Amritrao was placed on 
the record as his legul representative. An 
issue was then raised whether Amritrao 
was an agriculturist in 1916-17 wheu be 
was joined as a party, and it was found 
that he was an agriculturist in 1913 but 
was not one in 1916-17. The Subord¬ 
inate Judge then said:—“This finding does 
not affect the suit except in one fact, 
namely, it only excludes some oral evi¬ 
dence that could not have been led except 
under S. 10 A of the Dekkhan Agricul¬ 
turists'Relief Act. The finding arrived 
at by me does not prevent the plaintiff 
from proving a mortgage under tho pro¬ 
visions of S. 92 of the Indian Evidence 
Act.” There was further delay owing to- 
an allegation that there had been a 
compromise. Tho euit finally oame on 
for hearing before Mr. Taskar, who held 
that the transaction dated January D, 
was in the nature of a mortgage, that the 
consideration for the same was Rs. 1 800 
P r .u ol pal and Rs. 200. interest on old 
nent, and that on taking accounts nothing 
was due to the mortgagee. He passed a 
decree in favour of the plaintiff that the 
defendant should hand over possession of 
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the lands in suit to the plaintiff free 
from the mortgage. 

Tais doling was confirmed by the Dis¬ 
trict Judge in appeal. 

Macleod, C. J. —[After setting out 
the facts of the case as given above his 
Lordship continued:—] The first question is 
whether the present plaintiff who is not 
an agriculturist can take advantage of 
the fact that his father Raghoji who had 
filed the suit was an agriculturist. We 
are not aware of any direct authority on 
this question. But it seems clear that the 
;privileges conferred upon an agriculturist 
iby the Dekkhan Agriculturists' Relief Act 
are personal: they are not such as can 
pass from one person to another either 
by assignment or by devolution. They 
are limited to him in that special 
character. "When hi a right as mortgagor 
passes into non-agriculturist hands, the 
special privilege previously annexed to the 
right perishes.” [Amichand v. Kanhu (1)]. 

S. 10 A of the Dekkhan Agriculturists’ 
Relief Act is as follows:—"'Whenever it is 
alleged at aDy stage of any suit or pro¬ 
ceeding to which an agriculturist is a 
party that any transaction in issue 
entered into by such agriculturist or the 
person, if any, through whom he claims 
was a transaction of such a nature that 
the rights and liabilities of the parties 
thereunder are triable wholly or in part 
under this chapter, the Court shall, 
notwithstanding anything contained in 
8 . 92 of tbo Indian Evidence Act, 1872, 
or in any other law for the time being in 
force, have power to inquire into and 
determine the real nature of such tran¬ 
saction and decide such suit or proceed¬ 
ing in accordance with such determination 
and shall bo at liberty, notwithstanding 
anything contained in any law as afore¬ 
said, to admit evidence of any oral agree¬ 
ment or statement with a view to such 
determination and decision: provided 
that such agriculturist or the person, if 
any, through whom he claims was an 
agriculturist at the time of such transac¬ 
tion.” Therefore this condition must bo 
fulfilled if S. 10 A of the Dekkhan 
Agriculturists’ Relief Act is to be mado 
applicable to a suit, viz., that an agricul¬ 
turist must be a party to it. When Raghoji 
died there was no longer an agriculturist 
party to the suit. Amritrao wa3 not an 
[agriculturist. He was brought on the 
(1) [18S4] V. J. _*03. 


record in Raghoji’s place, and S. 10 Al 
could not be applied iD his favour. 

The suit was then continued by Amrit- 
rao as Raghoji’s legal representative, and 
lie claimed to have the issue tried 
whether the transaction dated January 9, 
18S-5, was in the nature of a mortgage.” 
The Judge held that owing to the various 
facts surrounding the execution not only 
of the docament in question (Exhibit 40) 
but also of two other documents (Exhibits 
--'J ft nd 300) which were executed by 
Raghoji on the same day, the intention of 
the parties must have been to create a 
mortgage and not to effect a sale. Of the 
t wo documents, Exhibits 224 and 300, 
one evidenced a mortgage and the other 
a sale in respect of properties other than 
those included in Exhibit 40. The Judge 
held that all these three transactions 
were mortgages passed partly for past 
debts and partly for future advances; that 
the consideration for the suit transaction 
was Rs. 1,300 principal and Rs. 200 
interest on old debt, and that on taking 
an account, nothing was due under the 
mortgage. He does not say which 
provisions of the Indian Evidence Act, 
he called in aid for this purpose. But he 
thought there was abundant circumstan¬ 
tial evidence which conclusively proved 
that the transaction in suit was really a 
mortgage though ostensibly a sale, and as 
the result of his findings he passed a de¬ 
cree directing the defendants to "hand 
over possession of the la ids in suit to 
plaintiff free from the mortgage.” 

On appeal, the District Judge affirmed 
the decree. He said: "The document is* 
in form a sale-deed; and the next question 
is whether S. 92 of the Indian Evi¬ 
dence Act would bar any inquiry 
into the nature of this transaction. In 
my opinion it would not. One of the 
allegations in this case is want of consi¬ 
deration. Under proviso 1 of S. 92 “ any 
fact may he proved which would invali¬ 
date a document, such as fraud.” Un¬ 
doubtedly, fraud can he proved to invali¬ 
date a document. Under proviso 1 of - 
S. 92 of the Indian Evidence Act, " Any 
fact may be proved which would invali¬ 
date any document, or which would 
entitle any person to any decree or order 
relating thereto ; such as fraud, intimi¬ 
dation, illegality, want of due execution, 
want of capacity in any contracting 
party, want or failure of consideration, 
or mistake in fact or law.” Apart from 
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tbo question whether a suit to invalidate 
a document twenty-eight years alter its 
execution on the grounds such as are 
mentioned in proviso 1 would not be 
barred by the law of limitation, there is, 
ijt may be remarked, a great difference 
ibetween a suit to invalidate a document 
on one of the grounds mentioned in that 
proviso and a suit for a declaration that 
a document is not what it purports to be 
according to its plain grammatical mean¬ 
ing. But still the Judge proceeded to 
discuss the circumstantial evidence with 
regard to the transaction in order to 
satisfy himself that it wa9 of the nature 
of a mortgage. Probably bo had in mind 
proviso 6 to S. 92 also, which says : “ Any 
fact may be proved, which shews in what 
manner the language of a document is 
.related to existing facts." I he language 
!of the proviso is rather vague It is true 
that evidence of the circumstances sur¬ 
rounding a document is admissible; but 
it is admissible only for the purpose of 
throwing light on its meaning. It would, 
we think, he not permissible to consider 
the surrounding circumstances with a 
view to holding that a document which 
on the faoe of it is a sale-deed \va9 in¬ 
tended to operato as a mortgage. There 
must ho some limit to the suggestion 
that the surrounding circumstances can 
always be scrutinised so as to enable the 
Court to alter or change the naturo of a 
document to something different from 
what it appears to be. Otherwise there 
could be no certainty as to the proper 
construction to be placed on a document 
whioh to all appearance is unambiguous. 
It i9 obvious that by calling in aid the 
provisos to S. 92 of the Indian Evidenoe 
Act this case has been treated in both 
the lower Courts exactly in the same way 
as if the present plaintiff had been an 
agriculturist. Assuming that it might he 
possible, apart from any bar of limitation, 
for the party signing the sale-deed to be 
able to satisfy the Court on one ground 
or another, that the document was a 
mortgage, still the Court having found 
that the document was a mortgage, 
would have to stand by the terms of the 
document, and could not he allowed to 
go behind the transaction and lake 
accounts as if the case had come under 
the Dekkhan, Agriculturists' Relief Act. 
That involves considerable confusion of 
thought; and, as is already pointed out, 
b:th the lower CourtB have been led into 


treating the present plaintiff as if he 
actually was an agriculturist. V> o think, 
for these reasons, that it was not open to 
him to ask the Court to bold that the 
sale-deed of 18S r > was a mortgage. 

In our opinion, therefore, when the 
original plaintiff died, the suit coaid only 
continue on tbe same basis, provided the 
legal representative was an agriculturist. 
But once it was proved that the present 
plaintiff was not an agriculturist tbe suit 
was bound to fail. Tbe appeal is allowed 
and tbe plaintiff's suit dismissed. 

The present appellant to have his costs 
in this Court, in the District Court, and 
the costs of the hearing before Mr. Taskar. 
All costs prior to that, subject to any 
order that may have been made with 
regard to particular costs, will be borne 
by each party. 

Appeal allowed. 
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Macleod, C. J., and Coyajee, J. 

D. S. Apte —Plaintiff—Appellant. 

V. 

Tirmal Tlanmant Savnur — Defend¬ 
ant—Respondent. 

Second Appeal No. 357 of 1924, Decided 
on 3rd April 1925, from the deoision 
of the Dt. J., Dharwar, in Appeal No. 20 
of 1923. 

★ Civil P . C., S, 48 (1) (b)—Subsequent order 
means any order matle by a cimpctent Court — 
Order of executing Court allowing time for judg¬ 
ment-debtor to pay up the balance of decretal 
amount is a subsequent order and gives a fresh 
period for executing the decree . 

The words “ any subsequent order M must 
not bo limited is if the words “ by the Court 
which passed tho dooroc " were there* but mean 
auy order made by a oompetont Court, aud an 
order made made by a Court exeouting a deoree 
allowing a judgment-debtor time to pay up the 
balance of the decretal money by instalments 
i9 a subsoquout order within tho moaniug of 
S. 48, aud gives a fresh period to tho deoree- 
holder to execute his decree. 40 AIL 198 Dis¬ 
sented from. % [P 50i C1 & U] 

S. B, Jathcu —for Appellant. 

R A . Jahagirdhai'— for Respondent. 

Macleod, C, J. In this case a decree 
was passed on May 28,1903, in the Sub- 
ordinate Judge's Court. The final deoree 
was passed by the High Court on Septem¬ 
ber 8, 1908. The plaintiff applied for 
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execution on December 21, 1921. The 
opponent against whom this proceeding 
was instituted contended that the pro¬ 
perty sought to he attached and sold was 
not liable for the decretal debt on the 
ground that it was in his possession as 
the grandson of the surety of the princi¬ 
pal debtor. This contention found favour 
with the Subordinate Judge, and a:cord- 
ingly the application was dismissed. 

The judgment-creditor appealed, and 
although no question of limitation was 
raised in the grounds of appeal, the ques¬ 
tion of limitation was raised at the com¬ 
mencement of the argument before the 
District Judge. The respondent argued that 
as between the date of the decree and the 
date of the last application more than 
twelve years had elapsed under S. 43 of 
the Civil Procedure Code there could be 
no further application. Now, on June 9, 
1911, the Subordinate Judge made an 
order that the amount should be recover¬ 
ed by annual instalments of Rs. 125 each, 
the first instalment to become due on 
February 1, 1912. In case of default to 
pay any. the whole to be recovered at 
once. Each instalment to carry interest 
at six per cent. j>er annum. The District 
Judge, following the decision in Junir in 
v. 2dah(ibir Dube (1). held that as that 
order was made by the Subordinate Judge 
sitting as a Court of execution it was not 
an order within the meaning of that word 
in S. 48 (1) ( b ) of the Civil Procedure 
Code. In that case it was held that the 
expression “ subsequent order " in S. 48 
(1) ( b) of the Code of Civil Procedure 
means a subsequent order made by the 
Court which made the decree and acting 
as that Court, and not an order of a Court 
executing the decree: that an order made 
by a Court executing a decree, allowing a 
judgment-debtor time to pay up the ba¬ 
lance of the decretal money, would not be 
a subsequent order within the meaning of 
S. 48, and would not give a fresh 
period to the decree-holder to execute 
his decree nor was an order merely giving 
time for payment an order staying execu¬ 
tion or an injunction, so that the time so 
given could bo excluded in computing 
limitation against the decree-holder. 

With great respect, I cannot see myself 
why the words by the Court which 
passed the decree were there. I he 
words “ any subsequent order" to my 

(1) [1918140 All. 19S=44 L C. .14 = 16 A. L. J. 
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mind.” mean any order made by a compe¬ 
tent Court. As the District Judge points 
out, any o'.her construction would lead to 
this absurdity that there might be an 
order by a competent Court directing that 
the decree should be paid by instalments, 
with the result that when twelve years 
had expired some of the instalments 
might still remain to be paid, eveD if 
there had been no default on the part of 
the debtor. It would certainly be an 
extraordinary interpretation to put on 
those words which might result in a cre¬ 
ditor being deprived of his right to execute 
for the subsequent instalments if they 
were not paid. 

It is not suggested in this case that the 
order of June 9, 1911. was not made by 
a competent Court. 

The present dark hast sets out the pre¬ 
vious history of the decree. It recites 
the following order made in Darkhast 
No. 286 of 1908 :— 

The defendant No. 3 is examined. 
Having regard to all the circumstanoes 
I order that the amount should he reco¬ 
vered by annual instalments of Rs. 12") 
each. First due on February 1, 1912. 
In case of default to pay any, the whole 
to be recovered at once. Each instal¬ 
ment to carry interest at six per cent, per 
annum from this date of recovery to bo 
recovered along with the instalment 
June 9,1911." 

I fail to see on what possible ground ws 
could hold that that was not a subse¬ 
quent order within the meaning of S. 43 
(1) ( b ). I think that the District Judge 
had some excuse for following the decision 
in JuraWiin Pasi v. Mahzbir Dhar Dube 
(1) as there was no decision of this Court 
on the same point. We allow the appeal, 
set aside the order of the District Judge 
dismissing the appeal before him, as that 
appeal was dismissed on a preliminary 
point, which was raised neither in the 
trial Court nor in the grounds of first 
appeal, and remand the apj>eal for further 
hearing before the District Judge. The 
appellant will be entitled to his costs ia 
this Court. 

Coyajee, J. —I am of the same opi¬ 
nion. 

Appe.il allowed. 
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Macleod, C. J., and Coyajee, J. 
Emperoi —'Appellant. 

Y. 

Thakordas Motiram —Accused. 


Criminal Appeal No. 646 of 1924, 
Decided on 15th April 1925, against an 
order of acquittal passed by tbe Bench 
of 3rd Class Magistrates, Rander. 

(al Bembay Dt. Municipal Act (Bom. Act III of 
19011, Ss. 96, 92 and 91(A<— PermitsIon to build 
—Pmufssicm subject to keeping land irUhtn 
r egular line of street unbuilt ujmi is legol — Build¬ 
ing beyond the line is an offence . 

The Rander Municipality granted permission 
to the accused to build, subject to tbe condition 
that the house should be built after leaving 
open the land within the alignment of the road 
iu front. The accused, in spite of the condition, 
built up his house within the alignment. 

Held : that the accused had offended against 
B. 96 as amended in 1914 ; for he was bound to 
ask for permission to re-construct his building 
within the regular line of the street and the 
Municipality were entitled to issue such orders 
aa they thought proper not inconsistent with 
the Act and tc impose in writing such 
conditions with reference to the location of the 
building in relaticn to any street existing or 
projected aa they thought proper. Under S. 92 
certain powers are given to a Municipa’ity, if 
any of the conditions mentioned therein exist, to 
require the owner by written notice to remove 
his building to the regular line of the street or 
the front of the adjoining buildiug on either 
■“e. [P. 507, C. 1] 

(6) Interpretation of statutes—Where intention 
U plain Court cannot scan u tsdom of legislature. 

When once the intention of the legislature is 
plain, it is not the proviuce of a Court to scan its 
wisdom or its poi cv. Its duty is not t> make 
the law reasonable, but to expound it as it 
stands according to the real sense of the words. 

[P. 60S, C, 2] 

S, S. Patkar —for the Crown. 

G. N. Thakor and R. J . Thakor {for 
Jtf. R . Thakore )—for the Accused. 


Macleod, C. J.— On June 28, 1923, a 
complaint was filed before the Honorary 
Special Benoh Magistrates, Rander, by 
the Town Daroga of the Rander Munici¬ 
pality against two persons, Thakordas 
Motiram and Jamnadas Narandas. 


The complaint stated that the housi 
acoused No. 1 was situated at Tika 
Survey No. 57A in the Parekh Moho 
Permission had been given to him 
build the house on February 8, 1923 i 
the Rajachithi had been taken on’ 
behalf by accused No. 2. It was n 
honed in the Rajaohithi that the 
1925 E/64 


was to be built after leaving opeD the 
land within the alignment. In spite of 
that, building within the alignment was 
commenced on March 4. Notice wai sent 
to stop the work on March 7, but the 
building continued. On May 7, the 
Managing Committee passed a resolution 
ordering the complainant to institute cri¬ 
minal proceedings. The complaint was 
accordingly made under S. 96 of the 
Bombay District Municipal Act, and also 
under S. 153 as the accused refused to 
comply with the order in the notice sent 
to them. 

The Magistrates by a majority acquitted 
the accused. They considered that the 
Rajachithi given by the Municipality wa9 
not in accordance with law, because the 
Municipality had no authority under S. 96 
of the Act to take land, and could not 
pa99 orders to relinquish land. It had 
powers under S. 92 to order relinquish¬ 
ment, and under S. 91A to take steps; but 
in 9pite of that the Municipality had not 
exercised the provisions of those sections. 

The Government of Bombay have ap¬ 
pealed. On August 30, 1922, accused 
No. 1 sent Ex. 11 to the Secretary of the 
Mnnicipality intimating that his house 
on Survey No. 57A, Tika 3, had to he 
demolished and he intended to build it 
anew. Permission was requested after 
whatever inquiry was to be made was 
over. 


On September 6, accused No. 1 wrote 
that he did not intend to build at present. 
So he requested the Municipality to can¬ 
cel his application. This was filed on 
September 11, 1922. 

On January 29, 1923, accused No. 1 
sent another application (Ex. 11) for per¬ 
mission to build his new house. It was 
placed before the Managing Committee on 
tebruary 4, and on February 8 the 
Rajachithi was issued, Ex. 14, The 
aouused No. 1 was informed that in ac¬ 
cordance with the resolution passed by 
the Managing Committee the house oil 
survey No. 57A, Tika 3, was within align¬ 
ment so he was permitted to build anew 
according to the measurement iu the 
S “®* af *® r having open land going 
withm the alignment measuring 8 feet 
10 inches at the northern end, 13 feet 7 
inches at the southern end and 26 feet 4 
mooes long. 


un Marco 7, 1923, a notice. Ex. 13 
was sent to acoused No. 2, as follows • * 
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There is the house on Survey No. 57 
Tika 3, in Parekh Falia of the Town of 
Rander, belonging to Mr. Thakordas Moti- 
raui. The building work of that house is 
being done urder your supervision. You 
have also received the Rijachithi on his 
behalf and signed in token of receipt. 
Though you were ordered to leave open the 
land coming within alignment, you have 
not left it open and against this permit 
you have commenced building work on the 
land comiog within alignment. Therefore 
you are ordered by this notice that the 
building work which you have commenced 
in the land within alignment should be 
stopped at once. If you fail to stop it in 
compliance with the notice and continue 
further work legal steps will be taken to 
remove the work done without permission 
and in disobedience of the notice.” 

As no attention was paid to this notice 
the Managing Committee resolved on May 
7, Exhibit 2. that a complaint should be 
lodged. In the meantime accused No. 1 
had sent in an application dated March 
16, that the resolution passed previouslv 
might be cancelled and the alignment 
changed. This was rejected on Septem¬ 
ber 7, 1923. Another application was 
sent in, od March 29 by accused No. 2 on 
behalf of accused No. 1, that he might be 
allowed to finish the work, but no reply 
was sent to this. 

Narharishankar Ramshankar deposed 
that he had done the work of the align¬ 
ment fixed by the Municipality in the 
Parekh Moholla. The resolution to keep 
the road 30 feet wide was passed on 
July 7, 1921. Nagindas Vithaldas. who 
was Secretary to the Municipality in 
March 1923, deposed that land within the 
alignment had been built over. 

There can he no doubt, therefore, that 
permission was given to accused No. 1 to 
build on certain conditions, one of which 
was that the land within the alignment 
should be left open anc that in defiance 
of this condition building work was done 
on land within the alignment. It would 
certainly seem strange if the Municipality 
in such a case had no remedy. Counsel 
for respondent mainly relied upon the 
decision of this Court in Bai Fatma v. 
Bander Municipality (1). The plaintiff 
being the owner of a house in Rander 
applied to the Municipality for permission 
to rebuild. A permit was granted subject 

(1) [1914] 38 Bom. 597=25 I. C. 411=10 
Bom. L.R. 529. 


to various conditions prescribed presum¬ 
ably under S. 96 (2) of the Act, one of 
which was as follows: ” For the im¬ 
provement of the said road you must 
leave on that side a space in length .... 
and in width 14 feet.” Scott, C. J., said 
(pp. 603-609): 

” The power of the Municipality under 
the section to prescribe the location of 
the building is given in relation ‘ to any 
street existing or projected as they think 
proper.' They have prescribed the loca¬ 
tion of the building in relation not to 
the existing street, but to a street which 
may come into existence in the future. 
But we do not think that on the admitted 
facts it can be said that there is a project¬ 
ed street 14 feet in width, for there is no 
regular line determined either for the 
existing street or for the future as con¬ 
templated in S. 92. The permit clearly 
shows that the first condition is not for 
the purpose of sanitation or for the pur¬ 
pose of ventilation, but simply for the 
improvement of the street by widening 
it, and the object is to get a set-back 
which cannot be obtained under S. 92, 
because the conditions contemplated in 
that section do not yet exist. The result 
is that if the condition of the permit were 
complied with the plaintiff would have to 
give up or keep vacant and unproductive 
a considerable portion of her land, and 
the Municipality would have the opportu¬ 
nity of paying compensation for it at any 
time they might feel disposed to do so, 
which would be contrary to the provisions 
of S. 92, which contemplate that when a 
set-back is determined upon compensation 
shall be paid to the owner.” 

Accordingly plaintiff was granted the 
injunction she asked for. 

It is important to note that there was no 
regular line of a public street determined 
upon in the locality where the plaintiff's 
house was situated. Nor could it be dis¬ 
puted that where the conditions contem¬ 
plated in S. 92 existed, a Municipality 
could not get a set-back without paying 
comjiensation as provided for by sub-S. 3. 

Thereafter a very important alteration 
in the law was effected by the addition of 
S. 91A to the Bombay Distriot Municipal 
Act by Bombay Act VIII of 1914, which 
may very well havo been enacted in order 
to obviate the inconvenience arising from 
a Municipality having to pay compensa¬ 
tion for scattered set-backs within the 
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regular line of a street long before the 
street itself could be widened. 

Sub-Section 1 makes it the duty of every 
Municipality to prescribe a line on each 
side of every public street within the 
Municipal district, and the Municipality 
may from time to time prescribe a fresh 
line in substitution for any line so pres¬ 
cribed, or for any part thereof, provided 
that public notice must be given and all 
objections considered within the time 
specified in the notice. 

By sub-S. 2 the line for the time being 
so prescribed shall be called the regular 
line of the public street. 

Then by sub-S. 3, except under the pro¬ 
visions of S. 113 (with which we are not 
now concerned), no person shall construct, 
or without the permission of the Munici- 
lity under S. 96 reconstruct, any portion 
of any buildiDg within the regular line of 
the public street, and by sub-S. 4 who¬ 
ever contravenes the provisions of sub-S. 3 
shall be punished with fine which may 
extend to Bs. 1,000 and the Munici¬ 
pality may (a) direct that the building be 
stopped, and (6) by written notice require 
such building or portion thereof to be 
altered or demolished as they may deem 
necessary. 

It seems unfortunate that the proceed¬ 
ings were not taken against the accused 
under S. 91A instead of under S. 96. 
However that may he, by Act VIII of 
1914 a consequential amendment was 
made to S. 96 adding the words "or is 
empowered by S. 91A to give permission 
to reconstruct." 

The accused No. 1 was, therefore, bound 
to ask for permission under S. 96 to re¬ 
construct his building within the regular 
line of the street and the Municipality 
were entitled to issue such orders as they 
thought proper not inconsistent with the 
Act, and to impose in writing such condi¬ 
tions with reference to the location 
of the building in relation to any street 
existing or projected a9 they thought pro¬ 
per. Any reference, therefore, to S. 92 is 
quite irrelevant, and the suggestion that 
the Municipality could not refuse permis¬ 
sion to build within the regular line of the 
street without paying compensation 
cannot be sustained. 

The scheme of S. 92 is quite different 
from that of S. 91 A. There is no ques¬ 
tion of an owner applying for permission 
to build, but certain powers are given to 


a Municipality, if any of the conditions 
mentioned therein exist, to require the 
owner by written notice to remove his 
building to the regular line of the street- 
or the front of the adjoining building on 
either side. 

The penalty for not complying with 
the orders of the Municipality issued 
under S. 96 is provided by sub-S. 5 

W e are, therefore, of opinion 
that the Magistrates were wrong 
in acquitting the accused. We allow the 
appeal and record a conviction agairst 
both the accused under S. 96 (5). In the 
circumstances of the case we direct each 
of the accused to pay a fine of Rs. 50. 

Coyajee, J. — I concur. The relevant 
provisions of the Bombay District Muni¬ 
cipal Act, 1901, are Ss. 91A and 96 ; they 
fall under Chapter IX which deals with 
" Municipal powers and offences.” Sec¬ 
tion 91A, which was inserted therein by 
Bombay Act VIII of 1914, casts upon 
every Municipality the duty to prescribe 
a line on each side of every public street 
within the Municipal district ; it also 
empowers the Municipality to prescribe 
from time to time a fresh line iu substi¬ 
tution for any line so prescribed or for 
anj part thereof. These powers are sub¬ 
ject to the conditions that, before pres* 
ciibing such line or such fresh line, the 
Municipality shall give sufficient public 
notice of the proposal, and shall also 
consider any written objection or sugges¬ 
tion that may be offered in regard to such 
proposal. The line for the time being so 
prescribed is called "the regular lino of the 
public street." Sub-section (3) then enacts 
that subject to the exception, with which 
we are not concerned, “ no person shall 
construct, or without the permission of 
the Municipality under S. 96 re-con¬ 
struct, any portion of any building within 
the regular line of the public street." 
Sub-section (4) imposes a penalty on 
persons contravening the provisions of 
Sub-seo. (3). 

It appears from Exhibits 11 and 18 that 
Thakordas Motiram (accused No. l) 
owned a house in Survey No. 57A, Tika 3, 
of Bander; he wanted to demolish it 
and ereot a new building on its site. 
In August 1922, Jamnadas Narandas 
(accused No. 2) applied on his behalf to 
the Municipality for permission to re¬ 
construct it. The application was with¬ 
drawn in September 1922, but renewed on 
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January 29, 1923. It was made in accord¬ 
ance with S. 96 o! the Act. The material 
words of Sub-sec. (l) are: “ Before 
beginning to erec; any building .... or 
•to reconstruct any projecting portion of a 
building in respect of which the Munici¬ 
pality is empowered by .... S. 91A to give 
permission to reconstruct it, the person 
intending to build .... shall give to the 
Municipality notice thereof in writing.” 
Ac. ; the explanation to the section detines 
the expression “ to erect a building.” The 
regular line of the public street where the 
house in question was situated was pres¬ 
cribed some time before August 1922. 
On February 8, 1923, the Municipality 
granted the Rajachithi, Ex. 14, in these 
terms : “ You are informed that the house 
on Survey No. 57A, Tika 3, is within 
alignment. You are, therefore, permitted 
to builo anew according to the measure¬ 
ments in the sanad, after leaving open 
land going within the alignment measur¬ 
ing feet 8-10 at the northern end and 
feet 13-7 at the southern end and feet 
26-4 long, alongside the building as shown 
in the map. The permit has been given 
subject to the conditions on the back. 
Hereby permission to do anything else is 
not given.” The first condition refers to 
what is already set out above. It was, 
in my opinion, competent to the Munici¬ 
pality to impose that condition under 
Sub-sec. (2) of S. 96 which sa>s : " The 
Municipality may issue such orders not 
inconsistent with this Act as they think 
proper with reference to the work proposed 
in such notice and may either give permis¬ 
sion to erect .... the building according 
to the plan and information furnished 
or may impose in writing such conditions 
.... with reference to the location of the 
building in relation to any street existing 
cr projected, as they think proper,” &c. 
The condition imposed by the Munici¬ 
pality had reference to the location of the 
building in question in relation to the 
street. The evidence adduced in this 
case, which is fully set out in the judg¬ 
ment of the learned Chief Justice, estab¬ 
lishes the fact that the accused persons 
constructed a pcrtion of the new building 
within the regular line of the public street 
in violation of the said condition and 
contrary to the legal orders of the 
Municipality issued under S. 96. They 
have, therefore, become liable to the 
penalty proscribed in Sub-sec. (5). The 
majority of the Bench of Magistrates 


who tried the case are, however, of a 
different opinion. The Chairman says: 

“ The Rajachithi given by the Munici¬ 
pality is not in conformity with law, 
because the Municipality has no authority 
under S. 97 of the District Municipal Act 
to take land and cannot pass orders to 
relinquish land. But it has powers to 
order relinquishment of land under S. 92 
of the Bombay District Municipal Act, 
and is empowered under S. 91A to take 
steps. But in spite of this, it appears 
that the Municipality has not exercised 
provisions of these sections this time. If 
the Municipality wanted to order relin¬ 
quishment of land coming within the 
alignment, then it should have taken 
steps according to law under S. 92 of the 
District Municipal Act after receipt of the 
application for the permission and before 
giving the permission.” The opinion 
of another member, Mr. Chhotalal, 
is this: ” The authority which the 
Municipality has to order the land coming 
within the alignment to be left open 
under S. 96 arises after giving its value 
in money or sanctioning such payment. 
Accordingly, if after giving the price of 
the land, the permission with the condi¬ 
tion of leaving the land open was given, 
the accused No. 1 could have been judged 
to be guilty.” The third member gave 
no opinion at all. I am unable to agree 
with the opinion of the majority. Appar¬ 
ently they felt that a plain reading of the 
relevant provisions of the Act might lead 
to some inconvenience, and therefore the 
provisions themselves were unreasonable ; 
they would, then, read into those provi¬ 
sions the condition suggested by Mr. 
Chhotalal. The prohibitions of Sub-sec. 
(3) of S. 91A are, however, perfectly clear. 
They are not qualified by any such con¬ 
dition. The language used in Sub-secs, 
(l) and (2) of S. 96 also is—so far at any 
rate as this case is concerned—free from 
ambiguity. When once the intention of 
the legislature is plain, “ it is not the 
province of a Court to scan its wisdom 
or its policy. Its duty is not to make 
the law reasonable, but to expound it as it 
stands, according to the real sense of the 
words.' (Maxwell's Interpretation of 
Statutes,” 6th Edition, page 7). Section 92 
of the Act deals wit'n a different set of 
facts; it empowers the Municipality to 
enforce a removal or set back ; and a 
reference to its provisions is therefore not 
relevant to the present inquiry. 
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For these reasons I agree ia the order 
proposed by the le&rnei Chief Justice. 

Acquittal set aside . 
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Macleod, C. J., and Coyajee, J. 

Vishnu Moresluvar Dabhoikar and 
. others —Defendants—Appellants. 

v. 

Sadashiv Shivram Nisale and others 
Plaintiffs—Respondents. 

First Appeal No. 205 of 1924, Decided 
on 23rd March 192>, from the decision 
of the First Class Sub-J., Ahmednagar, in 
‘Darkhast No. 703 of 1922. 

Civil P. C., 0. 2*. P. 3— Mortgage suit compro - 
-miscd —Compromise allowing realisation from 
property other than mortgaged one — Compromise 
4s la tcful . 

A compromise decree io a mortgage suit by 
■which the parties agree tli it the amount de¬ 
creed according to the compromise should be a 
charge on certain properties, in addition to the 
mortgaged prooert?, is ‘'lawful" and ' relates to 
the suit,' within Rule 3 <o as to be embodied in 
the decree. 30 Mad, 473 Foil. 

IP SO) C 2, P 510 C 11 

B. K . Dhurandhar and V . D. Limaye — 
for Appellants. 

G. N. Thikor and J. G. Rclc —for Res¬ 
pondent No. 1. 

Macleod, C. J. —In Suit No. 333 of 
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As the defendants did not pay the in 
stalments as directed by the decree, the 
plaintiff took out a darkhast, and as is 
not uncommon io such cases, the defen¬ 
dants raised all sorts of technical objec¬ 
tions to their being compelled to pay 
what they had agreed to be ordered to 
pay under the compromise decree. They 
contended that the decree could not be 
executed unless a final decree was passed. 
They also contended that the property 
referred to in clause 8 of the decree could 
not be sold at all in execution of the 
decree. We see no reason why we should 
consider that the decree was a prelimi¬ 
nary decree which could not be executed 
unless a final decree was passed. It was 
a decree for a specific sum payable by 
instalments with a direction that if two 
instalments fell into arrears, the plaintiff 
could sell the mortgaged property. If it 
had been intended that the decree should 
be considered as a preliminary decree, 
then a direction would have been given 
that on default the plaintiff should be at 
liberty to apply for final decree. But in 
the absence of such a direction, there 
would be nothing to prevent the plaintiff, 
when the defendants fell into arrears, 
making an application to execute the 
decree by sale of the mortgaged property 

linilpr Alan;A 7 nf f.hA <3 


1920 iu the Court of the First Class Sub¬ 
ordinate Judge at Ahmednagar, a com¬ 
promise decree was passed in which it 
was directed that a sum of over Rupees 
32,000 with interest should be paid by 
annual instalments of Rs. 3,000 a year. 
Clause 7 was as follows : 

In default of payment of any two 
instalments the plaintiff should treat that 
the concession regarding the instalments 
that were allowed was not availed of and 
should forthwith recover the whole 
amount due to him at that time including 
’principal and interest by sale of the mort¬ 
gaged property in suit and of the below- 
unentioned property given as security and 
mentioned in clause b through Court." 

Clause 8 was as follows: 

As the value of the property given as 
-security and mentioned in the mortgage 
deed is not sufficient to pay off the whole 
amount due by the defendants, the same, 
together with the immoveable property 
of the defendants situate at Mauje Khedle 
Parmanand in the taluka of Re vase have 
been given as security for the whole of 
this amount.” 


It was then contended that because the 
property referred to in clause 8 was not 
the subject matter of the suit as origin¬ 
ally tiled, the plaintiff could not ask the 
Court to sell it in execution, but must tile 
anotherjsuit for a declaration, presumably 
that that property was charged with pay¬ 
ment of the decretal amount. The Privy 
Council decision in Heminta Ktim iri D&bi 
v. Midnapur Zimindari Coinpmy (l) was 
relied upon. In that case there was a 
compromise, one of the terms of which 
was that plaintiff agreed that if she suc¬ 
ceeded in another suit which she hid 
brought to recover certain laud, other 
than that to which the compromise saib 
related, she would grant to the defen¬ 
dants a lease of that land upon speoi- 
fied terms. A suit was brought for 
the specific performance of the agreement. 
The chief objection to the claim was that 
the agreement required registration. The 
ease was decided under S. 375 of tho 

(1) [1910] r, I. A. 240=28 Bo u. L. R. 485=24 
C. W. >1. 177=37 M. L. J. 525=17 A. L. J. 
1117={1920) M. W. N. 65=53 I. 0. 531=27 
M. L. T. 42=11 L. W. 301 (1\ C.). 
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Code of 1862. The appellants rely upon 
a passage in the judgment at p. 246. 
Their lordships said : 

The terms of this section need careful 
scrutiny. In the hist place, it is plain 
that the agreement or compromise, in 
whole and not in part, is to be recorded, 
and the decree is then to confine its ope¬ 
ration to so much of the subject-matter 
of the suit as is dealt with by the agree¬ 
ment. Their Lordships are not aware of 
the exact system by which documents are 
recorded in the Courts in India, but a 
perfectly proper and effectual method of 
carrying out the terms of this section 
would be for the decree to recite the 
whole of the agreement and then to con¬ 
clude with an order relative to that part 
that was the subject of the suit, or it 
could introduce the agreement in a sche¬ 
dule to the decree ; but in either case, 
although the operative part of the decree 
would be properly confined to the actual 
subject-matter of the theu existing litiga¬ 
tion, the decree taken as a whole would 
include the agreement. This, in fact, is 
what the decree did in the present case. 
It may be that as a decree it was inca¬ 
pable of being executed outside the lands 
of the snit, but that d res not prevent it 
being received in evidence of its con¬ 
tents.” 

The question whether such an agree¬ 
ment with regard to property relates to 
the suit was considered in Joti Kuruvet- 
appa v. Izari Sirusappa (2) where it was 
held that : "In a suit for money, where 
the plaint prays for a simple money- 
decree. an agreement, by which the par¬ 
ties agree that the amount decreed ac¬ 
cording to the compromise should be a 
charge on certain properties, is lawful’ 
and relates to the suit' so as to be embo¬ 
died in the decree.” 

That case has been followed in various 
later decisions in Madras which are cited 
in Mulla's Civil Procedure Code at p. 687. 
Wo think, then, that the contention that 
the Court was not entitled to direct the 
sale of the property mentioned in clauee 
8 of the compromise decree cannot he 
sustained. There can be no doubt, when 
the compromise decree was passed, 
the defendants agreed that this property 
should be charged in the decree with pay¬ 
ment of the decretal amount, and it is 
not very creditable to them that they 

(2) L1907J 80 Mad. 478=14 M. L. J. 3S4. 
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should now seek to prevent plaintiff’s 
realising his security by suggesting that 
what was intended when the decree was. 
passed should not be given effect to now, 
but that the plaintiff ought to be put to 
dling yet another suit. 

We dismiss the appeal with costs pay¬ 
able to respondent No. 1. 

Coyajee, J.—I agree. This appeal 
arises out of proceedings to carry out the 
decree passed in Suit No. 333 of 1920. It 
was a suit brought to enforce a mortgage, 
and praying inter alia for the sale of 
the mortgaged properties. The Court 
passed a decree with the consent of 
parties and in accordance with an 
agreement whereby the suit was wholly 
adjusted. The decree provided that 
the decretal sum should lie paid by 
the judgment-debtors (now appellants) by 
instalments of Rs. 5,000 a year ; but in 
default of payment of two instalments 
the decree-holder was entitled to recover 
the whole amount then remaining due by 
sale of the properties referred to in clauses 
7 and 8. This decree is not in the ordi¬ 
nary form of a mortgage decree (Order 
34, Rule 4); and it is competent to 
the decree-holder to bring the said pro¬ 
perties to sale in execution of the decree 
without applying that it may be made 
final. 

It was then contended, on behalf of the 
judgment-debtors, that inasmuch as the 
decree-holder had claimed no relief in his 
plaint as regards the properties referred 
to in clause 8 of the compromise-decree, 
those properties could not be sold in 
execution of that decree. The scheme of 
the agreement arrived at between the 
parties was this : the creditor agreed to 
allow the debtor time for payment of the 
sum due by instalments. But as the 
value of the property originally mortgaged 
was insufficient to pay off the whole debt 
the debtor on his part agreed that the 
additional properties referred to in the 
eighth clause should he charged with 
payment of the decretal debt. The 
charge thus created was clearly a ueces- 
sary part of the agreement whereby the 
suit was adjusted. The decree nos sought 
to be executed wa3 passed in accordance 
with that agreement. The question is 
whether that agreement "relates to the 
suit,” as required by Order 20, Rule 
3. There is nothing in the language of 
that enactment to restrict its operation to 
the relief claimed in the plaint. In Joti 
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Kuruvctappa v. Iziri Sirusappa ($) the 
learned Judges say (p. 480) : 

“We see nothing in this language to 
preclude the Court from embodying in the 
decree the charge which the parties 
agreed to as security for the debt. The 
agreement was lawful,’ and it relates to 
the suit,' that ia, to the.matter of the claim 
in the case. In the claim as made in the 
plaint there was, it is true, no prayer to 
have the amount charged on the property' 
but there is nothing in princiole or in the 
language of section...to restrict the relief 
to be granted in accordance with a com¬ 
promise to what is prayed for in the 
plaint or less...tbe language used is wide 
aDd general, and it is obvious that it 
would be highly inconvenient if the par- 
-ties should not be allowed to settle their 
disputes on such lawful terms as they 
might agree to without being restricted to 
such relief as one only of the parties had 
chosen to claim in the plaint.” 

Id that case the learned Judges wore 
considering the language of S. 375 of the 
Code of 1882 ; but the omission of the 
last thirty words in the corresponding 
provision in the Code of 1908 does not 
affect the soundness of their view, with 
which I agree. On the facts of this case 
I am of the opinion that the decree now 
sought to be enforced was passed in ac¬ 
cordance with the agreement of the par 
ties which wholly adjusted the suit, and 
that the agreement did “relate to the 
suit." For these reasons this appeal fails. 

Appeal dismissed. 
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Macleod, C. J. and Coyajee, J. 
Jivanchand Gambhirmal —Appellants. 

v. 


Laxminarayan Ganesferam-Respondents. 

Second Appeal No. 649 of 1923, Deoided 
on 20th Maroh 1925. 

h Contract Act, S. 30 —Agreement to pay 
dlfferences-Setllcment by cross contract—Agreement 
ts of lingering nature ivUhln Bombay Act III of 
1865, See. I, though not under Contract Act. S. 30. 

A oontraot for forward delivery wherein neither 
party intends to give or tako delivery and difle- 
■renoes only are to be paid or received according 
to the market rate on the due date, and whioh is 
settled by a cross-contract is a wagoring contract 
within S. 1 of Bombay Act III of 18G5, though 
not under S. 30 of the Contraot Act. [P 612 01] 

K. H. Kelkai —for Appellant . 

P. B. Shtngne —for Respondent. 

Macleod, C. J.— The plaintiff sued to 
reoover Rs. 756-3-0 and oosts of the suit 
alleging that the defendant agreed to pur¬ 


chase from plaintiffs five bales of Fancy 
Border Dhoties of Amalner Mill weighing 
1250 lbs. at the rate of Rs. 2-12-9 )ier lb., 
that the delivery was to be made on 
November 18, 1918, that the market rate 
of the said goods began to decrease, that 
the defendant fearing a steady fall in the 
rate and consequent loss therefrom agreed 
to sell the goods to plaintiffs at the 
rate of Rs. 2-1-3 per lb. and that plaintiffs 
thus stood to gain a profit of R 3 . 742~3~0 
in the bargain, and that the payment of 
the said profit amount by the defendant to 
plaintiff became due on November 18. 
1918, the due date for delivery. 

The defendant admitted the agreements 
in suit but contended that no actual 
delivery of the goods was intended on 
either side, that the agreements were by 
way of wager and were illegal and void. 

The trial Court found that the transac¬ 
tions in suit were wagering transactions 
and dismissed the suit The District 
Judge came to the conclusion that the 
original contract by the plaintiff to 
deliver five bales to the defendant was a 
wagering contract, that there was no 
intention on either 9ide so give or take 
delivery and therefore agreed with the 
judgment of the Court below dismissing 
the plaintiffs’ tuit. 

The learned Judge does not seem to 
have considered the point whether the 
agreement whereby the goods were sold 
back to the plaintiffs was also a wagering 
contract. The plaintiffs sought to avoid 
the consequences of S. 30 of the Indian 
Contract Act by stating that the oause of 
action was a claim for a specific amount 
of money agreed upon before the due date 
between the parties as the profit due to 
the plaintiffs on the original transaction. 
Although there must be a very large 
number of oases between merchants and 
others in whioh forward transactions are 
sottled ard differences paid according to 
such settlement, there does not appear to 
have beer any case reported in which the 
defendant has disputed his liability to 
pay the amount settled by a cross-con¬ 
tract on the-ground that both transactions 
came within S. 30 of the Indian Contract 
Act. It seems to us, even if it oan be 
said, as in this case that the plaintiff and 
defendant agreed when the settlement of 
the contraot for sale was entered into, 
that differences would be paid on the due 
date as profits to the plaintiffs on that 
oontraot, so that such an agreement 
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would not come within S. 20 of the Indian 
Contract Act, it would certainly come 
within the provisions of S. 1 of Bombay 
Act III of 1865. The real nature of the 
transaction was as follow} : the plaintiff 
sold five bales to the defendant for forward 
delivery. At the time of the contract it 
was not intended by either party that 
delivery should be given by the plaintiffs 
and taken by tbe defendant. It was the 
intention that differences only should be 
paid or received according to tbe market 
rate at tbe due date. That contract then 
was a wagering contract. Before the due 
date arrived tbe defendant perceived that 
the price of tbe goods was rapidly falling 
and he thought it advisable to sell the 
goods back to the plaintiffs at the rate 
then prevailing. Tbe only result was that 
tbe loss on the original contract was fixed 
as from that date instead of remaining 
uncertain till the due date arrived. There 
was then an agreement to pay differences 
arising out of the original wagering con¬ 
tract. S. 1 of Bombay Act III of 1865 
is as follows : 

” All contracts, whether by speaking, 
writing or otherwise, knowingly made 
to further or assist the entering into, 
effecting or carrying out agreements by 
way of gaming or wagering, and all con¬ 
tracts by way of security or guarantee 
for the performance of sucli agreements 
or contracts, shall be null and void : 
and no suit shall bo allowed in any Court 
of Justice for recovering any sum of 
money paid or payable in respect of any 
such contract or contracts, or any such 
agreement or agreements as aforesaid.” 

The defendant then agreed by the 
second contract to pay the plaintiffs a 
certain sum as the plaintiffs’ profit on the 
wagering contract and that clearly comes 
within that section. We think then that 
the plaintiff's suit was 'rightly dimissed 
and this appeal should be dimissed with 
costs. Appeal dismissed. 
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Macleod, C. J. and Coyajee, J. 

Bamsing Hartsing -—Plaintiff Appel¬ 
lant. 

v. 

Bai Dyanba —Defendant Respondent. 

Second Appeal No. 826 of 1923, Decid¬ 
ed on 29th January 1925, from the deci¬ 
sion of the District Judge, Broach, in 
appeal No. 56 of 1922. 
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★ Transfer of Property Act, (4 of 1882), 
S. l27— Execution of rent note by tenant—Pos¬ 
session not given to tenant—No transfer of pro¬ 
perty Is effected thereby. 

The mere execution of a rent-note, un¬ 
accompanied by transfer of possession, does not 
transfer interest in the property. 35 Mad. 95 
( F. B.) Biss. 

K. N. Royajee —for Appellant. 

H. V. Divatia —for Respondent. 
Macleod, C. J. —This suit was bro¬ 
ught by the plaintiff for possession of 
certain lands alleging that he was a per¬ 
manent tenant thereof under the lease 
dated July 1,1912, Tbe document is a 
rent-note and by itself does not purport 
to transfer an interest in the land, so 
that the execution of the rent note by 
the plaintiff to tbe owner of the land 
could not be said to constitute the trans¬ 
fer of any interest to him. Then if it 
had been accepted by tbe present defen¬ 
dant as alleged, as no possession had 
been given under it to the- plaintiff, it 
would still remain a contract between 
the parties, so that tbe plaintiff would 
have to file a suit within three years 
from the time when tbe plaintiff bad 
notice that performance was refused, for 
the performance of the contract. After 
the arguments were clos'd we were 
referred to the decision in Ajam Sahib v. 
Meenatchi Devastlianam, (1) in which it 
was held that tbe registered instrument 
which under S. 105 of the Transfer of 
Property Act is necessary to create a 
lease within the section need not neces¬ 
sarily be an instrument signed by the 
lessor. Such a lease might be created by 
the registered instrument signed by the 
lessee and accepted by the lessor. V* ith 
all due respect I cannot think that the 
doeument in this case can operate as a 
transfer of an interest in the property to 
the lessee.lt would have been otherwise if 
the lessee had obtained possession,such pos¬ 
session would then be attributable to the 
document be had signed, which had been 
registered and accepted by the lessor, so 
that in equity he would be entitled to 
retain his possession against the owner 
seeking to eject him. Tbe plaintiff not 
having obtaioed possession has not, in 
my opinion, such a title as would sup¬ 
port a suit for possession. This appeal, 
therefore, mu«t be dismissed with costs. 

Coyajee, J. —I agree. 

Appeal dismissed. 

(1) iiuiuj .->o .Mao. td~.il M. L. J. 202= 
1.9101 M. \V. N. M.6=S I. C. 668= 8 
M. L. T. 437 (F. B.) 
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MACLEOD, C. J. AND COYAJEE, J. 

Motilal Gopaldas Shet —Applicant. 

v. 

Krishnabai Gopalrao Garud —Oppon¬ 
ent. 

Civil Extraordinary Application No. 32 
of 1921, Docided on 2nd July 192), 
against the decree of the First Clas3 
Sub. J,, Dhulia, in Small Cause Suit 
No. 719 of 1922. 

Bombay Pleaders Act (17 of 102.), 17 to 10— 

No s \ecial a moment betue'n pleader an l client — 
PUadcr dying before final decree—Proportional 
fees on ixisi's of quantum meruit only can be 
claimed—Leyal Practii loner. 

Iu the absence of any special agreement, a 
pleader shall be eutitled to receive lees allowed 
on taxation between himself aud his client for 
his services until the final decroe or order iu the 
proceeding is passed. If a pleader dies before 
such final decree or order is passed or for any 
reason the engagement of his services by his 
client is put an end to, then the pleader will 
only be entitled to ask the Coim to award him 
certain proportionate fees on the basis of a 
quantum meruit. 12 Bom. 557, lief. 

The Court ii^assessiug tho quayitum meruit 
might bo guided by tho percentages laid down by 
law for tho regulation of costs belweon party 
and party, but is not bound to adopt that guide 
where circumstances of the case would render it 
unjust to do so. [p 513 C 2 ; P 514 C 1] 

M. V. 8 hat —for Applicant. 

P. B . Shiny nc —for Opponent. 


Macleod, C. J.— This suit was fib 
by the adopted son of the late Mr. Gop 
Balvant Garud to recover certain fees di 
to his father, who carried on the profe 
aion of a pleader. The original plainti 
having died, the suit was continued 1 
his mother. In the present applicati< 
we are only concerned with an item 
Bs. 109 debited in Mr. Garud'a accou 
on June 16, 1920, for his fees in Appe 
Bo. 103 of 1920. The defendant admitti 
that- ho had engaged Mr. Garud in I 
appeal to appear for him, and that 
had put in his vakilpitra in that app« 
but defendant denies his liability to , 
Rs. 109 as Mr. Garud died before o 
ducting the appeal. The Judge said : 

This contention is obviously not te 
ble. Having made his appearance for 
defendant in the appeal, Mr. Garud \ 
entitled to get his legal fees. It was 
fault of his that he died before the apt 
was heard, atd the 'defendant 
escape from that liability simply 
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he had to incur further expense by engag¬ 
ing another pleader.” 

That finding could only be correct if it 
could be said that a pleader as soon as he 
has been retained, and has filed his vakil- 
patra, becomes thereby entitled to recover 
the whole of his fees which are payable 
for his services until the final decree is 
passed. There is no support for such a 
proposition in the Bombay Pleaders Act. 

Under S. 17 of the Act.: 

Any party employing a pleader may 
settle with him by private agreement the 
terms of his engagement and the fee to 
be paid to him for his professional 
servicos." 

It is not suggested in this case that the 
defendant entered into any private agree¬ 
ment with Mr. Garud. 

By S. 19, sub-S. (2): 

Where no fee has been settled under 
S. 17, the pleader 9hall be entitled to 
receive from his client a fee computed in 
accordance with the rules in Sohedule III, 
and any further fees which may be 
allowed on taxation between pleader and 
client in pursuance of any rules made in 
this behalf by the High Court." 

Under Sub-S. (3) : 

“The fee which a pleader is entitled to 
receive from his client when computed in 
accordance with the rules in Schedule III, 
and except when otherwise agreed between 

tho pleader and the client, tie fee which 

a pleader is entitled to receive under 
Sub-S. (1), is payable in respect of the 
pleader's servicos until the fiual deoree 
or order in tho proceeding is passed." 

In the absence then of any special 
agreement, a pleader shall be entitled to 
receive fees allowed on taxation between 
himself and his client for his services 
until the final deoree or order in the 
proceeding is passed. If a pleader dies 
before such fanal deoree or order is passed 
or for any reason the engagement of his 
services by his olient is put an end to 
then the pieader will only be entitled to 
ask the Court to award him certain pro- 
|£ r * l °“ ate fees the basis of a quantum 

r In BeshaoGovind Joshi v. Jamsetii 

whoh'd 1 ’ the Plaintiff was a pleader 
who had appeared for tho defendant in 

certain proceedings up to a certain stage 

Not being paid any fees for his servioes' 

thYHiL^P d f “P dant ‘ 16 wa 9 held by 
the High GnnrUhat the pleader. j n the 

W U««b] ia bom. 667.'-----— 
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absence of an agreement, was entitled to 
a quantum meruit. The Court in assess¬ 
ing the quantum meruit might be guided 
by the percentages laid down by law for 
the regulation of costs between party and 
party, but was not bound to adopt that 
guide where circumstances of the case 
would render it unjust to do so. 

The question is then what is the proper 
remuneration in the circumstances of the 
case, which would have been paid to 
Mr. Garud, if the engagement of his 
services had terminated without his doing 
anything further than what was done in 
this case, namely, the tiling of the vakil- 
patra and entering the appearance of his 
client in the appeal. It is not suggested 
that Mr. Garud did anything more than 
that, as the appeal was not ready for 
hearing and did not come on for hearing 
till four months later. Wo think that on 
a quantum meruit the sum of Rs. 10 
would be sufficient remuneration for such 
services. The order of the Subordinate 
Judge then must be amended by allowing 
the plaintiff with regard to that item of 
Rs. 109, Rs. 10 only. The applicant will 
be entitled now to the costs of the rule. 

Order amended. 
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Macleod, C. J., and Coyajee, J. 

Vishvanathbhat Annabhat Pujari — 
Plaintiff—Appellant. 

v. 

Mallappa Ninqappa and others— Defen¬ 
dants—Respondents. 

Second Appeal No. 220 of 1924, Decided 
on 19Dh June 1925, from the decision of 
the Assistant Judge at Dharwar, in 
Appeal No. 71 of 19*21. 

It a) Registration Act. S. '28—Property included 
In a deed cnly to give jurisdiction to Sub-Regis¬ 
trar—Deed registered—Intention of parties to 
reconvey the property after registration docs not 
invalidate regis'ratton. 

Where it was alleged that ceitaio land was 
inserted in a deed merely for the purpose of 
giving jurisdiction to the Sub-Registrar, the 
intention of the parties beiDg that the land 
should be rvconveyed to the vendor. 

Held: the Registrar had jurisdiction to register 
that document, because a portion of the pioperty 
mentioned in the deed was within his jurisdic¬ 
tion. and evidence cannot be led with regard to 
the intention of the parties at the time the 
document was registered, todeal again with the 


portion of the property which was within the 
juiisdiction of the Registrar and which rendered 
its registration valid. (P 514 C 2, P 515 C 1] 

(6) Hindu Law—Alienation — Minor—Alienation 
by mother to pay prior mortgage—Purchaser Is 
not bound to see that money was properly disposed 
of. 

Where it was found that the mother of a 
minor sold minor’s property in orler to pay off 
a mortgage, and it was desirable in the interests 
of the minor that the mortgage should be paid 
off. as the profits of the land mortgaged were 
more than the interest on the mortgage, but it 
was contended that the payment made by 
mother to the mortgagee was excessive. 

Held: even though the mortgagee was paid in 
excess, that would not affect the position of a 
bona fide purchaser for value. It would be 
sufficient for him to enquire whether there was 
as a matter of fact a mortgage to be paid off. 
He would not be bound to follow the purchase 
money, and ascertain that it was properly dis¬ 
posed of by the plaintiff’s guardian. [P 515 C 2] 

S. It. Purulekar —for Appellant. 

Nilkant Atmaram —for Respondents. 

Macleod, C. J. —This is an appeal 
from the decision of the Assistant Judge 
of Dharwar, who, reversing the decree of 
the trial Court, dismissed the plaintiff's 
suit with costs throughout. The suit was 
one to recover possession of the plaint 
land with costs and future mesne profits, 
on tho ground that the plaint land belon¬ 
ged to the plaintiff. His mother during 
his minority, purporting to act as his 
guardian had sold the land to one Ning- 
appa, the deceased father of defendants, 
on August 2, 1905. The sale was sought 
to be sei aside on three grounds : (1) that 
the sale-deed was a fraud on registration; 
(2) that the sale was not for the benefit 
of the plaintiffs ; and (3) that the sale 
was of the nature of a mortgage and the 
amount of consideration had already been 
paid off from the profits of the land. 

The fraud on registration set up by the 
plaintiff is based on the fact that only 
a portion of the land in the sale-deed 
was within the jurisdiction of the 
Sub-Registrar of Navalgund, who regis¬ 
tered the sale deed and it is alleged that 
land was inserted in the deed merely for 
the purpose of giving jurisdiction to the 
Sub-Registrar, the intention of the parties 
being that that land should he reconveyed 
to tho vendor. The Judge in the trial 
Court said : 

The circumstances, in which the two 
sale-deeds seem to have been passed lend 
support to the allegation that the insertion 
of the plot of ground in the sale-deed now 
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io 9 uit was merely with a view to give 
jurisdiction to the Sub-Registrar of 
Navalgund to register the deed. Besides 
Chidambar Bhat. who is examined by the 
defendants, swears that the object of the 
insertion of the plot in the deed was 
merely to give jurisdiction to the Sub- 
Registrar of Navalgund, and that the 
parties to tho sale deed in suit had no 
intention to alienate the said plot by the 
deed, and that the sale to him by Ning- 
appa of the plot was benami for Bhagira- 


thibai.' 

Exhibit S4 is the deed which transferred 
the plot to Chidambarbhat, the benami- 
dar for plaintiff’s mother. 

The appellant relies for bis argument, 
that there was a fraud on registration, on 
two cases : Harcndra Lai Hoy Chowdlturi 
v. Haridasi Dcbi (1), in which it was held 
that one of the properties, appearing in 
the document to be registered was within 
the jurisdiction of the Registrar, and. 
therefore, registration was invalid ; and 
Biswanath Prasha d v. Chandra Narayan 
Chowdhuri (2), in which it was proved 
that the transferrer had no title to the 
property mentioned in the transfer-deed 
which would bring it within the jurisdio 
tion of the Registrar. Neither of those 
cases is applicable to the fact9 in the 
present case. But appellant wishes us to 
extend those decisions to the facts before 
us. We are concerned at present with 
the registration of the sale-deed. The 
Registrar had jurisdiction to register that 
document, because a portion of the pro¬ 
perty mentioned in the deed was within 
his jurisdiction. Clearly, if no property 
belonging to the transferrer appearing in 
the document to be registered is within 
the jurisdiction of the Registrar, registra¬ 
tion by such Registrar of that dooument 
would be invalid. But we are not pre¬ 
pared to go further and say that evidence 
can be led with regard to the intention 
of the parties at the time the principal 
document was registered, to deal again 
with the portion of the property whioh 
was within the jurisdiction of the Regis¬ 
trar and whioh rendered its registration 
valid. 

The next question is whether the sale 
^ aa _[or the^ benefit of the plaintiff. It 

U) {19U] 41 Cal. 972=41 1. A. »10=l L. W 
1050=27 M. L. J. 8G=U914) M W.N. 402= 
i6 M. L. T. 6=19 C. W. N. 817=19 0. L J 

ri =s l 6 .?*“fc ^ Rl 400=23 I. C. 087=12 
A. L. J. 774 (P. 0.); 

(2 ) [1921J 48 Cal. 609=18 I.A. 127=03 I.C. 770. 


has been found that the plaintiff’s mother 
sold the property in order to pay off a 
mortgage and, from the facts found, it 
was certainly desirable in the interests of 
the plaintiff that the mortgage should be 
paid off, as the profits of the laud mort¬ 
gaged were more than the interest on the 
mortgage, provided they could be realized. 

The appellant, however, objects to the 
payment made by his mother as being 
excessive. There is no evidence that it 
was excessive, as the appellant took no 
steps to prove that on a proper mortgage 
account being taken, the amount paid by 
the plaintiff's mother was too much. 
Evidence was called to show that certain 
tenants had paid full rent to the mort¬ 
gagee between 1902 and 190). As the 
Judge remarks, they could nob produce 
the receipts of such payment. However 
that may be, the onus would certainly lie 
on the appellant, if he seeks to dispute his 
mother's action, to prove that she had 
over-paid the mortgagee. But even then 
that would not affect the position of a 
bona fide purchaser for value. It would 
be sufficient for him to inquire whether! 
there was as a matter of fact a mortgage 
to be paid off. He would not be bound to 
follow the purchase money, and ascertain, 
that it was properly disposed of by the 
plaintiff's guardian, 

The last point urged by the plaintiff 
was that the sale by his mother was of 
the nature of a mortgage. That question 
wa9 ruled out by the trial Judge on the 
ground that the Dakkhan Agriculturists’ 
Relief Act did not apply at the date of 
the sale deed, relying on the deoiaion in 
Chanbasayya v. Chennapgavda (8). Sinoe 
the deoUion of the appellate Court in this 
case, the decision in Chanbasayya v. 
Chennapgavda (3) was over-ruled by a 
deoiaion of the Full Beuoh. Therefore, 
there was no objection to the plaintiff’s 
contention that he should be allowed to 
prove that the sale was in reality a mort¬ 
gage transaction between his mother and 
the purchaser if the suit was one in 
which the question could be raised. But 
this is not a suit for redemption. This 
is a suit to set aside a sale-deed. There¬ 
fore this is not a suit falling within the 
class of suits specified in the Dekkhun 
Agrioulturists’ Relief Act, and tho plaintiff 
is not entitled to take advantage of its 
provis ions. As pointed out in Mt. Bachi 

l3j 11919] 44 Bom. 217=51 1. 0. 693=32 bom" 
U R. 44 • ' 
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v. Bickchand (4) the Dekkhan Agri¬ 
culturists' Relief Act gives extraordinary 
reliefs in certain cases which are specified 
in the Act. These include a suit for 
redemption. As this is not a suit for 
redemption, any relief granted by the Act 
is not open to the plaintiff. The appeal, 
therefore, fails and must be dismissed 
with costs. 

A ppeal dismissed. 

(4) [1910] IS Bom. L. R. 56=13 C. L. J. 09 = 
8 A. L. J. 103=9 M. L. T. 199=15 0. W. N. 
297=21 M. L. T. S9=9 1. C. 393=(1911) 2 
M. W. N. 59 (P. C.). 
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Shah, J. 

Kishoredas P. Mangald'is —Plaintiff. 

v. 

Ahmed Suleman —Defendant. 

0. C. J. Suit No. 635 of 1925, Decided 
on 17th April 1925. 

Bombay Bent {War Restrictions) Act , {Bom. 
Act 2 of 1918)— Notice to quit given tchile the 
Act Is in force—Fresh notice is not necessary 
after the Act ceases to apply. 

The mere fact that the tenant is entitled to 
retaiu possession while the Act remains in 
force is not sufficient to create any relatioasnip 
of landlord and tenant between the parties as 
would require afresh n>tice to terminate it. 
The right to have notice is a statutory right the 
limits of which are to be found in the terras of 
the statute ; an! the moment the statute ceases 
toexteid that protection to him ho coaxes to 
have tho protection -as against the landlord 
which the statute gave him up to a certain 
period. Where a landlord has, during the con¬ 
tinuance of the Act given a notice to his tenant 
asking him to quit certain premises which he 
was using as business premises, it is not necessary 
for the landlord to give the tonaut a fresh notice 
to quit after tho Rent Act has ceased to apply 
to the premises. [P 517, C 2 ; P 518, C 2] 

Kanga and Chimanlal Setalvad —for 
Plaintiff. 

Kemp —for Defendant. 

Shah, J. —This is one of the three 
suits in which the question arises as to 
whether after the Bombay Rent (War 
Restrictions) Act, II of 1918, has ceased 
to apply to a particular set of premises, 
the tenant is entitled to a fresh notice to 
terminate the tenancy even though a 
notice terminating tho tenancy has been 
given by the landlord during the time 
when the Act was in operation. This par¬ 
ticular suit has been fully heard and tho 
partio* have adduced evidence on all the 


points. At the instance of the learned 
counsel for the defendants in the other 
two suits I have heard the parties in 
those suits also on the question of notice, 
which is common to all these three suits. 
But in dealing with the point I shall refer 
only to the facts of this case. The plain¬ 
tiff sued to recover possession of a certain 
shop, which is described as Shop No. 3, 
situated at the junction of Shaikh Memon 
Street and Janjirkar Street and which is 
one of a group of shops known as Green 
Market. The defendant was a monthly 
tenant on the basis of a lunar month. In 
1918 he used to pay Rs. 120 as rent, bub 
after the Rent Act came into force he 
paid at Rs. 72-6-0 per month as standard 
rent. On July 29,1924, the plaintiff gave 
one month’s notice calling upon the de¬ 
fendant to vacate th6 premises on 
Shravan Vad 30th, Samvat 1980, corres¬ 
ponding with August 30, 1921. The pre¬ 
mises in question were used for the pur¬ 
poses of business and not as a dwelling 
house, and the protection which the te¬ 
nant had under the Rent Act terminated 
on August 31, 1924. There was some 
correspondence between the parties which 
commenced in January 1925. In the 
course of that correspondence the plaintiff 
stated that he would charge Rs. 200 per 
month for the period during which the 
defendant was wrongfully holding over. 
The defendant offered to pay sixty per 
cent, over and above the standard rent. 
Which would ha nearly tho rent which he 
wa9 paying before the Rent Act came into 
force, i. e., nearly R3. 120. But the 
plaintiff did not accept the defendant’s 
offer, and insisted upon his paying R 3 . 200 
per month if he wanted to continue as a 
tenant. He filed the present suit on 
March 3, 1925, to reoover possession on 
the basis that the tenancy had been duly 
terminated by the notice of July 29 and 
claiming compensation for the period dur¬ 
ing which the tenant held over after the 
period of the notice at the rate of Rs. 200 
per month. 

The principal defence is that the notice 
of July 29 is ineffective because the de¬ 
fendant remained in possession according 
to law after August 30 under the pro¬ 
visions of the statute at least for one day. 
That gave him, it is contended, the posi¬ 
tion of a tenant according to tho Act and 
as no notice terminating that tenancy 
was given, there was no effectual termina¬ 
tion of the tenancy. It is also contended 
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that the amount claimed by the plaintiff 
13 too high under the circumstances if the 
notice is found to be effective. 

I shall first deal with the question 
which relates to the notice. Though the 
question has been argued at some length 
it seems to me that the point is very nar¬ 
row. Apart from the provisions of the 
Bombay Rent Act (II of 1918) it is clear 
that the defendant was a monthly tenant 
of the plaintiff and his predecessor-in¬ 
title, and it was open to the pUintiff to 
terminate that tenancy by one month’s 
notice according to the lunar month. 
The notice given is clearly one month’s 
notice. Apart from the provisions of the 
Rent Act it is not disputed, and it cannot 
be disputed, that the notice is a perfectly 
good notice to terminate the monthly 
tenanoy which existed between the par¬ 
ties. It is urged, however, that under 
the provisions of S. 9 of the Rent Act, so 
long as the defendant pays or is ready 
and willing to pay rent to the full extent 
allowable by the Act and performs the 
conditions of the tenancy, he is a 
tenant in spite of the notice to termi¬ 
nate ths tenancy. No doubt the word 
* tenant ’ is used in S. 9 of the Act; and 
it is contenied that as a result of that 
provision his position on August 31 was 
that of a tonant of the defendant and 
tb it in spite of the notice the original 
tenancy continued under the statute 
which required a further notice to termi¬ 
nate it after the provisions of the Act 
ceased to apply after August 31, It 
seems to mo that this contention is not 
sound. Apart from the statute the ten- 
»noy is a matter of contract between the 
plaintiff and the defendant and in spite 
of the statute it is perfectly open to tho 
landlord to give a proper notice terminat¬ 
ing that tenancy. It is equally clear 
that under the provisions of the Act in 
spite of the termination of suoh tenanoy 
the tenant can continue in possession. 
No order for the recovery of possession 
of the premises can be made against the 
tenant so long as he pays or is ready and 
willing to pay rent to the extent allow¬ 
able by the Aot. Ia the view I take of 
the case, this would mean that on Au¬ 
gust 31 no order for the recovery of pos¬ 
session of these premises oould he made 
against him if he was willing to pay the 
standard rent on that day. But when 
the provisions of the Act oeased to apply 
after August 31,1924, there was in (act 


no tenancy to terminate. After Au¬ 
gust 30, od which the contractual ten¬ 
ancy terminated, he could remain in pos¬ 
session only uuder the provisions of the 
statute which gave him the right to 
remain in possession subject to the con¬ 
ditions as to payment of rent and other 
conditions with which we are not con¬ 
cerned. But the moment the statute 
ceased to have operation in his favour bis 
position with reference to the premises is 
that of a tenant holding over, whose ten¬ 
ancy has been terminated. On a con¬ 
sideration of all the arguments urged on 
both sides, I have come to this conclu¬ 
sion and I have statad the view which I 
take of the legal position of the defendant 
after the notice was given and after he 
ceisad to have the benefit of the Rent 
Act. I< has been urged that as the word 
‘ tenant ’ is used in Sub-S. (1) of S. 9, 
the legislature has given him the position 
of a tenant during the period in which 
the Act is in force and he is entitled to 
all the rights aDd remedies which a ten¬ 
ant would have against the landlord as if 
ho wa3 a monthly tenant under a contract 
with his landlord. I am unable to accept 
this contention and I do not see how the 
mere use of the word ‘ tenant ’ in S. 9 
can justify this position. 

Certain English decisions have been 
referred to in the argument before me 
and [ shall refer only to two of them to 
show that the view taken by the English 
Courts on this point is not that the ten¬ 
ant, or the statutory tenant as ho is 
called, is in the position of a tenant apart 
from the 8‘iatute, but that his rights and 
remedies, suoh as they are, are deter¬ 
mined by the provisions of the statute. 
In Shuter v. Hersh (1), it has been held 
that: 

Where a tenant remains in possession 
under the provisions of the Increase of 
Rent, eto., Restrictions Aot, 1920, after 
receiving notice to quit, there is no neces¬ 
sity for the landlord to give the tenant a 
fresh notion to quit before raising the 
rent to the extent permitted by the Aot 
unless a n&W tenanoy has been actually 
oreated, attfl the mere faot that the land¬ 
lord accept* rent after giving the notioe 
to quit cannot he taken a9 a waiver by 
him of the notioe to quit so as to oreate 
a new tenanoy.” 

[1) [19*2] 1 K. B. 488. - 
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Scrutton, L. J. refers to the entity 
described as the ‘ statutory tenant' as 
the person who holds the land of another 
contrary to the will of that other, who 
strongly desires to turn him out. Such a 
person would not ordinarily be described 
as a tenant and in spite of the fact that 
he wa9 described as a tenant in the par¬ 
liamentary statute the notice given to 
quit was accepted as a good notice and 
no further notice was considered neces¬ 
sary. I admit that the point which 
arises for decision in the present case did 
not arise for decision in that case, but 
the observations with regard to the 
validity of the notice given during the 
continuance of the protection of the Act 
to the tenant are useful in dealing with 
the present point. 

The other case is the case of Reeves v. 
Dean (2). With reference to the point 
that arose in that case as to whether a 
statutory tenant would have the right to 
assign his right to retain the position, it 
was held that the right of a statutory 
tenant was merely a personal right to 
retain possession of the premises and 
could not be assigned to another person. 
The following observations of Scrutton, 
L. J. are useful (p. 691) : 

“ This case is another stage in the 
unwelcome task which Parliament has 
imposed upon the Courts of defining the 
position of the ' statutory tenant.* My 
Lord has objected to his being called by 
that name, on the ground that he is not 
a tenant at all. But it is a convenient 
expression, and, although it is true that 
before the passing of these Acts no one 
would have spoken of a person who after 
the expiry of his tenancy remained in 
possession against the will of bis land¬ 
lord as a tenant, Parliament has certainly 
called him a tenant, and he appears to 
me to have something more than a per¬ 
sonal right against his landlord. I take 
it that he has a right as against all the 
world to remain in possession until he is 
turned out by an order of the Court, and 
that be could maintain trespass against 
any person who entered the premises 
without his permission However, it 
does not much matter what he is called 
so long as it is clear that one is speaking 
of a person who holds over after the 
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6 xpiry of his tenancy against his land¬ 
lord’s will.” 

I may also refer to Ralianrml v. Dha- 
ramse'j (3) where the learned Chief 
Justice makes the following observations 
with regard to the position of a person 
entitled to remain in possession under the 
statute (p. 144) : — 

“The plaintiff was entitled to terminate 
under the ordinary rules of law the con¬ 
tract which had been established between 
him and the defendants by the consent 
decree, and on August 31, 1922, when the 
plaintiff’s notice expired that tenancy 
terminated. Had it not been for the 
Rent Act, the defendants would have been 
hound to vacate, but under its provisions 
they might remain in possession, and 
under S. 9 no order for the recovery of 
possession of the premises could be made 
so long as they paid or were ready and 
willing to pay rent to the full extent 
allowable by the Act, and perform the 
conditions of the tenancy. I presume 
that would mean the conditions of the 
tenancy existing between the parties 
before the agreement terminated, which 
would be continued to that extent by 
virtue of those words if the tenant re¬ 
mained in possession under the Act.” 

These decisions do not deal with the 
point which arises in the present case. 
But they throw a very useful light upon 
the position of the person who remains 
in possession under the protection of the 
statute after the contractual tenancy 
between him and his landlord has been 
duly terminated by a notice given during 
the period in which the Act is in force. 1 
do not see any reason why on principle 
the landlord should be required to give a 
fresh notice to terminate a tenancy which 
in fact doe9 not exist. So far as the con¬ 
tractual tenancy between him and his 
tenant is concerned it has been duly 
terminated and there is nothing in the 
provisions of the Rent Act to justify the 
contention that it cannot be terminated 
during the continuance of the Act. The 
mere fact that the tenant is entitled to 
retain possession while the Act remains 
in force is not sufficient, in my opinion, 
to create any such relationship of land¬ 
lord and tenant between the parties as 
would require a fresh notice to terminate 
it. In fact it is a statutory right the 
limits of which are to be found in the 
terms of the_ stat ute : and the moment 
(3) 1024 Bom. 3bO=2J Bom. L. R. 141. 


(2) [1924] 1 K. B. 085. 
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the statute ceases to extend that protec¬ 
tion to him he ceases to have the pro¬ 
tection as against the landlord which the 
statute gave him up to a certain period. 

I In the present case there is no scope for 
the argument that by accepting the rent, 
the landlord has waived the notice to 
quit and has treated the contractual 
tenancy as subsisting. I am, therefore, 
of opinion that the notice given on Jaly 
*29 to the defendant was effectual and 
valid and put an end to the tenancy bet¬ 
ween the plaintiff and the defendant, and 
the fact that he was in rightful possession 
of the premises under the statute for one 
day against the will of the landlord does 
not constitute any such change in the 
'legal relationship of the parties as would 
render any further notice necessary to 
terminate the tenancy. 

[The learned Judge then held that on 
the facts and circumstances of the case 
Rs. 125 a month was fair compensation 
and decreed the suit.] 

Suit decreed . 
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Macleod, C. j. and Coyajee, j. 

Nanalal Lillubhai —Defendant—Appli¬ 
cant. 

v, 

Chhotxlal Mars Idas —Plaintiff—Oppo¬ 
nent. 

Civil Application No. 14G of 1924, 
Decided on 31gfc March 1925, for the 
revision of the decision of the First Class 
Sab-J.. Surat, in Small Cause Civil Suit 
No. 477 of 1921. 

(а) Provincial Small Causes Courts Act , Sch. 2, 
Item 2i—Smill Cause Court can try a smM to 
recover what Is awarded h plaintiff by an award . 

Where the award was admitted and the plaintifl 
only seeked to recover what was awarded to hira. 

Held ; that it was not a suit to contest an award 
and the Small Cause Court had jurisdiction. 13 
Mad. 344. lief. {P 519 C 2] 

(б) Limitation Act, Art. 120 Scope. 

A suit to enforoe an award oomes under Art, 

1120 - [P619C2] 

M. V. Dave —for Applicant. 

H. V> Divatia —for Opponent. 

Macleod, C. J.— The plaintiff filed 
this suit as a Small Gauges suit to recover 
money awarded to him against the defen¬ 
dant by an oral award delivered in July 
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1919. The suit was filed on March 3. 
1924. The defendant pleaded : (l) that 
the Small Causes Court-had no jurisdiction 
a 3 the case came within Item 24 of the 
Second Schedule of the Provincial Small 
Cause Courts Act ; (2) that the’suit was 
barred by limitation. The Judge decreed 
the plaintiff’s claim. Now item 24 in the 
Second Schedule refers to a suit to con¬ 
test an award. The award in this case is 
admitted. The plaintiff is only seeking to 
recover what was awarded to him. It is, 
therefore, not a suit to contest an award, 
and the Small Cause Court has jurisdic¬ 
tion. Reference may bo made to Simson 
v. Me Master (l). 

Then the defendant says that this is a 
suit for money ; She period of limitation, 
is, therefore, three years. The plaintiff 
says that a suit to enforce an award comes 
under Art. 120. In Rajmal Girdharlal 
v. Maruti Shivaram (2), the plaintiff 
applied to file an award made on an arbi¬ 
tration out of Court. The application was 
numbered as a suit, but it was summarily 
rejected without trying the validity of the 
award, on the ground that treated a9 a 
suit it was time-barred. The plaintiff 
next filed a regular suit to onforce the 
award. It was objected to as being bar¬ 
red by re9 judicata, a3 well as by limita¬ 
tion. It was held that a suit to enforce 
an award was a suit not provided for by 
any other article of the Indian Limitation 
Aot, so that the time was six years under 
Art. 120, The petitioner relies upon 
the decision of this Court in Fardunji 
Edalji v. Jamsedji Edalji (3). The 
question there was whether a suit on an 
award was a suit for specific performance. 
So far as we gan gather, there was no 
question of limitation argued before the 
Court nor was it deoi led that a suit to 
enforce an award is in reality a suit to 
recover money directed by the award to 
be paid to the 9uooessful party, so that 
the period of limitation for such a suit 
was three years and not six, 

The Rule, therefore, must bo discharged 
with costs. 

Rule discharged. 


(1) [1890] 13 Mad. 314. 

(2) [1920] 45 Bora. 329=59 I. 0. 755=22 Bom 
k H- 1377, 

(3) [1903] 28 Bom. 1=5 Bom. L. R. 705. 
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Macleod, G. J. and Cd? ajee, J. 

Dayaram Surajmal —Appellant. 

v. 

Ghandulal Dayabhai and others— Res¬ 
pondents. 

0. G. J. Appeal No. 12 of 1925 in Suit 
No. 4418 of 1923, Decided on 8th July 
192'). 

if ' a ) Stamp Act, S. 12 —Cancellation of a 
stamp on a hundt at a la'er da'e and not at the 
time of ere utton, ts mt valid .— Evldeacc — Ad- 
mssibility. 

Where the stamp upon a huadi is can¬ 
celled at a later date and not at the time of 
executing the hnndi the cancella ion is not 
\al d and the hundi should be treated as 
undamped and so inadmissible in evidence. 

[P 520 C 2] 

Coltmin and .V. 7. Afehti —for Appel¬ 
lant 

Chinianlal Scliliuti —for Respondents. 

Macleod, C. J. —The plaintiff alleged 
that ho was a holder in due course of a 
Shah Jog hundi for tts. 900, dated Febru¬ 
ary 10, 1922, drawn by one Jaggannath 
Gordhandas of Poona on Joraji Deoraj, 
the second defendant firm of Bombay, in 
favour of Venkatesh Ramachandra Shiv- 
noor of Belgaum. The plaintiff trans¬ 
mitted the said huodi from Gulberga to 
his branch firm at Secunderabad. In tho 
course of transmission to S9cundertbai 
the said hundi was stolen by some person 
not known to the plaintiff. It then came 
into the hands of the first defendant firm, 
who preson ed it for payment to the 
drawees, the second defendant firm. The 
first defendant received payment from the 
second defendant. The plaintiff claimed 
that the first defendant had no title to the 
hundi, and that the first defendant was 
bound to pay the same with interest as 
moneys had and received for and on 
behalf of the plaintiff. The plairtiff 
further submitted that the second defen¬ 
dant firm was not entitled to pay tie 
amount to th9 firsc defendant firm as they 
had no title to the same. The plaintiff, 
therefore, prayed that the defendants ho 
ordered to pay to the plaintiff the sum of 
Rs. 1,035 with interest on Rs. 900 at the 
rate of nine per cent, per annum from 
October 10, 1923, till judgment, and 
costs of the suit. 

We are not concerned with any other 
issues which were raised at the trial, 
except the issue whether the hundi was 
properly stamped. The Judge found on 


this issue that the instrument was un* 
stamped, and tharefore wa3 inadmissible 
in evidence. The plaintiff's suit was then 
dismissed. 

According to the evidence the hundi 
bore an uncancelled one anna stamp when 
it came into the hands of the first defend¬ 
ant firm. It was not, therefore, duly 
stamped at the time of execution. Under 
S. 12 (2) of the Indian Stamp Act:— 

Any instrument bearing an adhesive 
stamp which has not been cancelled, so 
that it cannot be used again, shall, so far 
as such stamp is concerned, be deemed 
to bo unstamped.” 

Under S. 17 :— 

All instruments chargeable with duty 
and executed by any person in British 
India shall be stamped before or at the 
time of execution.” 

There is one exception provided by 
S. 47 of the Act which enables certain 
documents chargeable with the duty of 
one anna, if unstamped, to be stamped at 
a later date. S. 47 say3 : — 

“ When any bill of exchange, pro¬ 
missory note or 'cheque chargeable with 
the duty of one anna is presented for 
payment unstamped, the p3rson to whom 
it is so presented may affix thereto the 
necessary adhesive stamp, and upon can¬ 
celling tho same in manner hereinbefore 
provided, may pay the sum payable upon 
such bill, note or cheque, and may charge 
the duty against the person who ought to 
to have paid the same, or deduct it from 
the sum payable as aforesaid, and such 
bill, note or cheque shall, so far as res¬ 
pects the duty, be deemed good and 
valid.” 

If the second defendant firm, when tho 
hundi was presented, had affixed the 
stamp and cancelled it, then the hundi 
would have been considered with regard 
to the payment of duty, a good and valid 
document. The evidence shows that 
some time on February 12, when the 
hundi was paid by the second defendant 
firm, Nagardas, a partner in the first 
defendant firm, noticing that the stamp 
on tho hundi had not been cancelled, 
wrote across it tho date " February 12, 
1922." That would not, according to tho 
provisions of the Act, make a dooument, 
which up to that time had been un¬ 
stamped, stamped. 

It is clear, therefore, that there has 
been no attempt whatever to comply with 
the provisions of S. 47 of the Act, and 
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the document still continues to ba un¬ 
stamped. We think then that the deci¬ 
sion of the Judge was right and the 
appeal must be dismissed with costs. 

Appeal dismissed. 
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Macleod, C. J. and Ooyajre, J. 
Mahadeo Govind Wadkar —Petitioner. 


v. 

Lakshminarayan Ramnath Mar wadi — 
Opponent. 

Civil Extraordinary Application No. 229 
of 1924, Decided 1 on 26th June 1925, 
against the decision of the Sub-J. Mahad, 
in Miscellaneous Application No. 62 of 
1922. 

(<i) Ltm. Ac'. S. 5—Section does not apply to 
application under Civil P. C., 0. 9, R. 9. 

Seotion 5 has not been made applicable by any 
enaotment or rulo to an application under 0. 9. 
R. 9. and therefore, the Court has no jurisdic¬ 
tion to admit the asplication on the ground that 
the applicant had sufficient cause for not 
preferring his application within the time pres¬ 
cribed. [P. 521,0. 21 

★ (6) Cft'ff P. C., 0. 47, R. 1 and 0. 9, R. 8- 
Dlsmts •al under 0. 9, R. 8— Remedy by review Is 
not competent, 

A plaintiff whose suit has been dismissed for 
want of appearance under 0. 9. R. 8. has no 
remedy by way of review: [49 I. A. 144. Fell.] The 
words ‘ any other sufficient reason” in sub- 
seotiou (1) mean a reason sufficient on grounds 
at least analogous to those specified in the rule. 
The fact that the applicant was abront when 
tho suit was callod on is not a ground analogous 
to any of those specified in the rule. 

[P. 521 C 2- P. 622 C. I] 

V. B. Virlcar— for Petitioner. 

Macleod, C. J.— This is an application 
under S. 115, Civil Procedure Code. Tho 
opponent having filed Suit Fo. 139 of 

1921, in the Court of the Second Class 
Subordinate Judge-at Mahad, the suit was 
dismissed for default under 0. 9, R. 8, 
Civil Procedure Code on Ootober 30, 

1922, He was then entitled under rule 9 
to apply for an order to set the dismissal 
aside, and if he could satisfy tho Court 
that there was sufficient cause for his 
non-appearance when the suit was called 
on for hearing, the Court could make an 
order setting aside tho dismissal. But 
under Art. 163 of the Indian Limita¬ 
tion Act, the period of limitation for 
making such an application under R. 9 
is thirty days. The opponent made his 
application on the 31st day, and was 


therefore clearly out of time. Section 5 
of the Indian Limitation Act has not been 
made applicable by any enactment or rule 
to an application under 0. 9, R. 9, and, 
therefore, the Court had no jurisdiction 
to admit the application on the ground 
that the opponent had sufficient cause 
for not preferring bis application within 
the time prescribed. The Judge, however, 
said : 


“ The question is whether the delay can 
be excused within the Court’s discretion. 
The applicant i9 not to be blamed for 
sending the papers duly signed to his 
friend who wa9 iu business here. There 
is no negligence attributable to him on 
that score. If the mistake arose it aroso 
with tho mistaken view of that friend and 
hence I think the delay of one day should 
be excused properly in this case. Justioe 
requires the exercise of discretion in that 
direction, To do otherwise would be 
clearly technical. Further, if I were not 
to excuse the delay there is nothing to 
prevent me from treating these two appli¬ 
cations as for review and in that ;case 
they are clearly in time. When a oase is 
dismissed purely for a default the plaintiff 
has two remedies generally, viz., one to 
apply to have the suit restored to file, and 
the other i9 by way of review. The 
second course is clearly open to the 
plaintiff and the Court, and hence I do 
not think that in the present application 
the delay of one day should Dot be ex- 
oused. I excuse the delay and I hold the 
application to bo in time." 


That argument disoloses an unfortunate 
confusion of thought. If the Judge had 
6aid : “ I treat this application ns one for 
review, and, therefore, pasj an order set¬ 
ting aside tho order of dismissal," then it 
ia possible ho might have been justified in 
making suoh an order. But he treated 
the application as one made under 0. 9, 
R. 9, and excused tho delay which he 
had no power to do If as a matter of 
fact the opponent was entitled to apply 
for a review, we might not have been 
inclined to interfere with the decision of 
the Judge. But since the decision of the 
Privy Council in Chhajju Ram v Neki (l) 
we must take it that a plaintiff whose 




80 M. L. T. 296=16 M. L. \V. 37=26 C. 
W.K.60ib;8 P. L. T. 435=17 P. W. R. 
1922—24 Pom. L. R. 1238=86 C. L. J 
469=43M. T. L. 832 (P. C.). 



'22 Bombay Ganpati v. Maruti (Macleod, C. T.) 1925 


suit has bean dismissed for want of 
appearance under 0. 9, R. 8, has no 
remedy by way of review, because the 
grounds on which a review can be granted 
are specified in Order 47, R, 1, The words 
“ any other sufficient reason ” in Sub- 
S. (l) mean a reason sufficient on 
grounds at least analogous to those speci¬ 
fied in the rule. Now the grounds 
specified in the rule are as follows : The 
discovery of new and important matter 
or evidence, which, after the exercise of 
due diligeuce, was not within the party’s 
knowledge, or could not be produced by 
him at the time when the decree was 
passed or order made, or on account of 
some mistake or error apparent on the 
face of the record. The fact that the 
opponent was absent when the suit was 
called on would not bo a ground for 
review specified in 0. 47, R. (1), Sub-R. 
(l), nor could it be a ground analogous 
I to any of those specified in the rule. 

It seems to U3, therefore, that the only 
remedy open to a party whose suit has 
been dismissed for default under 0, 9, 

R. 8, is to apply under R. 9 to set aside 
the order of dismissal, and it is no 
longer open to him to apply for a review 
of the order under 0. 47, R. 1. That being 
our opinion, it was not open to the 
Subordinate Judge to entertain an appli¬ 
cation for review from the opponent, and 
as he had no power under the Indian 
Limitation Act to excuse the delay ho 
ought to have dismissed the application. 
We must, therefore, make the rule ab¬ 
solute with costs. 

Rule mule absolute. 
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Macleod, C. J„ and Coyajee, J. 

Ganpiti Hondaji S'indbhat —Petitioner. 

v. 

Maruti G ingiji Sindbhu —Opponent. 

Civil Extraordinary Application No. 38 
of 192), decided on 26th June 192'), 
against an order of the Collector of Poona. 

Mamlatdars’ Courts Act (Bom. Act 2 of 1906), 

S. 23— Application to Collector for revision must 
not be rejected without hearing applicant or his 
pleader. 

A person dissatisfied with the decision of the 
mamlatdar under the Mamlatdars’ Courts Act, 
is entitled to be heard either in person or 
through his pleader when he applies to the 
Collector under S. 23 of the Act to revise the 
order of the Mamlatdar, before his aoplication 
is rejected. [I* 522. C 2] 

A. G. Desai —for Petitioner. 

V. D Limi j '—for Opponent. 


Macleod, C. J. —The applicant is the 
lessee of certain property which was 
leased to him for ten yea-s on July 30, 
1921, by the owner, Kashibai, one of the 
terms of the lease being that the tenancy 
was to be forfeited if the tenant failed to 
pay the rent provided for in the lease. 
The opponent purchased the land in dis¬ 
pute from Kashibai on June 30, 1924, 
and got the lease in suit transferred to 
himself on August 20, 1923. As the 
applicant had not paid rent, r he opponent 
filed a suit on June 19, 1924, in the 
Mamlatdar’s Court to recover possession. 
The Mamlatdar decided the suit in favour 
of the plaintiff and directed that the 
plaintiff should be put in possession of 
the land. An application to the Collec¬ 
tor to revise this order was rejected 
without hearing the applicant. He has 
now come to this Court asking us to 
interfere on the ground that the Collec¬ 
tor ought not to have rejected the appli¬ 
cation without hearing the applicant or 
his pleader. We are not concerned in 
this application with the merits of the 
case. We are concerned with the import¬ 
ant question of principle, namely, 
whether a parson dissatisfied with the 
decision of the Mamlatdar under the 
Mamlatdars’ Courts Act, is entitled to be 
heard when he applies to the Collector 
under S. 23 of the Act to revise the order 
of the Mamlatdar. Under S. 23 (1) there 
shall lie no appeal from any order passed 
by a Mamlatdar under the Act. Under 
Sub-S. (2) the Collector may call for and 
examine the record of any suit under the 
Act, and if he considers that any proceed¬ 
ings, finding or order in such suit is ille¬ 
gal or improper, may, after due notice to 
the parties, pass such order thereon, net 
inconsistent with the Act, as he thinks 
fit. Under Sub-S. (3) where the Collector 
takos any proceedings under the Act, he 
shall he deemed to be a Court under the 
Act. 

The Collector, therefore, must follow 
the ordinary rule of procedure followed; 
by a Court, and it is one of those com- 1 
mendable rules of procedure which ought 
to be followed, that if any party is enti¬ 
tled to make an application to a Court, he 
is entitled to be heard either in person 
or through his pleader, before his applica¬ 
tion is rejected. 

We think, then, that the Collector was 
wrong in rejecting the present application. 
We set aside his order declining to revise 
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the order passed by the Mamlatdar, and 
we direct him to hear the applicant on 
the question whether the application 
should be entertained. Rule absolute. 
No order as to costs. 

Buie made absolute. 
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MACLEOD, 0. J. AND COVAJEE. J. 

iV. H. Moos —Petitioner. 

v. 

Abdul Husain Mulla Tyeballi— Oppon- 
ert. 

Civil Extraordinary Application No. 
304 of 1923, Decided on 23rd June 1925, 
against the decision of the Pre*y. Court of 
Small Causes at Bombay in Suit No. 3860 
1923. 

hReceiver—Eelate of a deceased person In 
receiver's hands—Money suit against deceased's 
heirs — Ex-partc order permitting plaintiff to add 
receiver as party—No decree can be passed 
against the receiver. 

Where a money suit is filed against the heirs 
of a deceased party, whose estate is in the hands 
of a receiver, the receiver has nothing to do with 
the satisfaction of the claim, and all that the 
Court could do would be to pass a decree in 
favour of the plaintiff against the defendants, 
as the legal representatives of the deceased. 
The fact that the plaintiff obtained an ox-parte 
ordor from tho Court appointing the receiver, 
granting him leave to add the receiver as a 
party does not in any way affect the question 
whether the Court which bears tho suit can 
grant relief against tho receiver. That ques¬ 
tion would have to be decided on the merits and 
clearly no decree could be passed agaiust -the 
receiver. If tho decroe against tho other defen¬ 
dants was not satisfiod, and the plaintiff wished 
to execute against the estate, he would have 
to goto the Court whioli appointed tho recoivor 
for permission to attach the estate of tho de¬ 
ceased in the hands of the receiver. 

If a party makes a claim for money duo by a 
person who is dead against his representatives, 
then be can only get a decree against tho 
representatives, to tbo oxtent of tho assess in 
thoir hands, and if the estate is not in their 
hands, but in the hands of a recoivor, the 
plaintiff will have to go to the Court that appoin¬ 
ted the receiver, in order to attach the property 
in his hands. But by no possible conception 
could the receiver bo a necessary party in a 
suit to decide whether the plaintiff was entitlod 
against tho legal representatives of tho coceasod 
to recover money which ho had advanced to the 
doceascd in his lifetime. 14 C. W. N . 653; and 15 
C. W. N . 54, Ref. fP 523, C 2; P 524 C 1] 

0. N. Thakor —for Petitioner. 

Macleod, C. J-This is an application 
in revision’by Mr. Moos, who was appoin¬ 
ted receiver by an order of the High 


Court for administering the estate of one 
Kadarbhai Issaji now deceased. The 
plaintiff filed a suit in the Small Causes 
Court, Bombay, against tbe heirs and 
legal representatives of the deceased 
owner of the estate. He added the recei¬ 
ver as a party to the suit and obtained 
ex-parte leave from the High Court to sue 
the receiver. It should have 1 been obvious 
that no relief could have been granted 
against the receiver in a suit filed in the 
Small Causes Court. When the suit came 
up for hearing the Judge passed a decree 
against Defendants Nos. *2 to 8, who were 
the heirs of the deceased, and dismissed 
the suit against the receiver. The plain¬ 
tiff then appealed to the full Court, 
praying that the dismissal of the suit as 
against the petitioner might be set aside, 
and a decree for the amount claimed pas¬ 
sed against him. The Full Court delivered 
judgment setting aside the order of dis¬ 
missal and • passing a decree against the 
receiver as prayed. 

That would appear at first sight to be 
a very strange decision on the part of the 
Full Court. The grounds for passing a 
decree against the receiver are as fol¬ 
lows :— 

“The receiver was sued with the leave 
of the Court which appointed him. He 
was a necessary party as plaintiff wanted 
the property in his possession, i. e., the 
assets in his hands, to be made available 
for the satisfaction of his claim. The 
High Court in granting leave mu9t have 
considered this aspect of the case, and if 
he is a necessary party, the suit as against 
him cannot be dismissed. The two cases 
of Jotindra •Naih v. Sarfaraj (1) and 
Banka Bihari Dey v. Harendra Nath 
Makerjee (2), are explicit authorities on 
the point, and they decide that when the 
receiver is made a par iy after leave to 
sue him has been obtained, the suit as 
against him cannot be dismissed ; the 
property in his charge is direotly sought 
to be affected. 

Where a money suit is filed against the 
heirs of a deceased ’party, whose estate 
is in the hands of a receiver, the receiver 
has nothing to do with the satisfaction 
of the claim, and all that the Small 
Causes Court could do would be to pass 
a decree in favour of the plaintiff against 
the defendants, as the legal representa- 
ti ves of the de ceased. The faot that the 

(1) 11910] 14 C. W. N. 653=6 I. C. 2l4. 

(2) [1910] 16 C. \Y, .N 54=8 I. 0, 1 % 
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plaintiff obtained an ex-parte order from 
the High Court granting him leave to add 
the receiver as a party does not in any 
way affect the question whether the 
Court which hears the suit can grant 
relief against the receiver. That question 
would have to be decided on the merits, 
jand clearly no decree could be passed 
against the receiver. If the decree against 
(the other defendants was not satisfied, 
and the plaintiff wished to execute 
against the estate, he would have to go to 
the High Court for permission to attach 
the estate of the deceased in the hands of 
the receiver. 

It is further remarked in the judgment 
of the third Judge that : — 

“ The receiver is the representative for 
the persons who may ultimately he found 
legally entitled to the property and as 
such is a necessary party 'to the suit. In 
any event no injustice could be caused 
to the estate as any decree passed herein 
would have to be executed against the 
receiver only with the leave of the Court 
that appointed the receiver.” 

That, with all due respect, is an argu¬ 
ment vitiated by a very patent fallacy. 
If a party makes a claim for money due 
by a person who is dead against his 
representatives, then he can only get a 
decree against the representatives, to the 
extent of the assets in their hands, and if 
'the estate is not in their hands, hut in 
the hands of a receiver, the plaintiff will 
have to go to the Court that appointed 
the receiver, in order to attach the pro¬ 
perty in his hands. But by no possible 
conception could the receiver he a neces¬ 
sary party in a suit to decide whether 
the plaintiff was entitled against the legal 
representatives of the deceased to recover 
money which he had advanced to the 
deceased in his lifetime. 

The rule, therefore, must be made 
absolute, and the decree of the Full 
Court set aside and that of the trial Court 
restored with costs throughout. If the 
receiver cannot recover his costs, then ho 
can apply to have them included in his 
account. 

Rule made absolute. 


Macleod, C. J., and Coyajee, J. 

Yidyavardhak Sangh Company —Appel¬ 
lants. 

v. 

Ayyappa Sangiriinallappa, and others — 
Respondents. 

Second Appeal No. 455 of 1924, Decided 
on 1st July 1925, from the decision of the 
First Class Sub J., Bijapur, in Appeal 
No. 27 o! 1923. 

Bombay Land Revenue Code (5 of 1879), S. 81— 
Annual Tenancy—Disdaimer of landlord’s title 
causes forfeiture—Notice to quit Is unnecessary. 

A disclaimer of the lessor’s title by 
the annual tenant of a holding to which 
S 84 applies, is, if mala prior to suit, a 
sufficient cause of action to enable the lessor 
to recover possession without proof of notice to 
quit, even where the T. P. Act does not apply; 
20 Bom. 354 (F.B.). Foil. ; 22 Bom. L.R 12!4, Diet. 

IP. 525, C. 1, P. 525,0. 1] 

Nilkant Atmaram —for Appellants. 

H. B. Gumnste —for Respondents Nos. 1 
and 2. 

Macleod, C. J. —This action was 
instituted by the plaintiffs to recover 
possession, together with mesne profits 
and costs, of the land in dispute from the 
defendants, alleging that the land belonged 
to the father of Defendant No. 3 who 
agreed to look after the tree3, plant new 
trees and pay rent equal to the assessment, 
and that Defendant No. 3 having denied 
their title they were entitled to take 
possession without giving any notice to 
quit. 

The learned trial Judge found all the 
allegations of the plaintiffs proved, bub 
thought that notice to quit was neces¬ 
sary ; and on that ground ho dismissed the 
plaintiffs’ claim for possession. 

The appellate Judge having referred to 
various decisions said :— 

“ From the rulings cited above it is 
clear that a disclaimer of the landlord’s 
title works forfeiture. The fact that there 
has been a disclaimer is not disputed. I, 
therefore, hold that no notice to quit is 
necessary in this case." 

Accordingly the decreo of the trial 
Court was set aside and a decree was 
pa c sed for possession. 

In Yenkaji Krishna Nadkarni v Laksh- 
man Devi Kandar (l), the following ques¬ 
tion was referred for decision of the Full 
Bench : — __ 

(1) [1895] 20 Bom. 354 (F.B.). 
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Whether in this Presidency a disclaimer 
of the lessor's title by the annual tenant 
of a holding to which S. 84 of the Lind 
Revenue Code (Bom. Act V of 1879) 
applies, is, if made prior to suit, a sufficient 
cause of action to enable the lessor to 
recover possession without proof of notice 
to quit. 

Sir Charles Sirgont, in giving judgment 
of the Full Bench, said (p. 3G1) :— 

" The object of S. 81 is to defiue the 
nature of the contract creating an annual 
tenancy, which, it is to bo reinirkei, may 
be for agricultural or other purposes, both 
a9 regards the period during which it runs 
and tho landlord's power of determining 
it. The landlord's right of forfeiture, 
however, arising from disclaimer of his 
title, although it is treated as determining 
the tenancy at his election, is no part of 
the contract of tenancy, but it is a right 
which the law implies in all cases from 
the relationship of landlord and tenant. 
Had it been the intention of the legisla¬ 
ture to exclude the right of forfeiture iu 
the case of all annual tenancies, we should 
have expected to find it expressly provided 
for. S. Ill of the Transfer of Property 
Aot (IV of 1882), which gives the right of 
forfeiture, is, in common with all the pro¬ 
visions of Chapter V of the Act, declared 
to bo inapplicable by S. 117 of the Act in 
the case of all leases for agricultural pur¬ 
poses, except so far as the Local Govern¬ 
ment may have otherwise declared. That 
Act, however, did not become the law of 
this Presidency before January 1893, 
subsequent to the institution of this suit. 
In Vithu v. Dhondi (2), which was a case 
in which it was assumed that notice was 
required by S. 84 of the Land Revenue 
Code, it was not contended that tho right 
of forfeiture had been taken away by the 
section. We think, therefore, that the 
first question should be answered in the 
affirmative, assuming the case not to be 
governei by S. 117 of the Transfer of 
Property Act.” 

The tenancy in this ease commenced 
before 1878, so that the provisions of the 
Transfer of Property Aot would not apply. 

In Ochhavlal v. Gopal (3), the question 
arose whether an annual tenancy to which 
the Bombay Land Revenue Code applied 
cjuld be determined without a notice in 
writing by the landlord. It was urged 
ufifore the Court that it could he so daUr. 

(2) [18-JU) 15 Bom. iOl. -- 

(8) [19J7J 82 Bom. 73=9 Bom. L.R. 1332. 


mined, because there wa3 a repudiation of 
the landlord’s title. As a matter of fact in 
that case, there was no repudiation of the 
landlord's title by the tenant. Apart from 
that, the Court considered that effect 
must bs given to the express provisions of 
the Bombay Land Revenue Code. As no 
such notice was given the annual tenancy 
had not been determined. But iD that 
case the defendant tenant did not disclaim 
the landlorl’s title, hut merely contended 
that the plaintiffs had no right to expect 
payment of rent on a fixed date. There¬ 
fore the relationship of landlord and 
tenant still existed. 

The facts are somewhat similar in the 
case of Rama v. .11 did Rahim (4), where 
it was held that the setting up of a per¬ 
manent tenancy by a yearly tenant is not 
tantamount to disclaimer of the landlord’s 
title. Such a tenant is, therefore, entitled 
to a notice to quit before he can be evict¬ 
ed by the laudlord. 

Ii must be noted that in the case of 
Ochhavlal v. Gopal (3) the Full Bench 
decision in Venkaji v. Laxman (l) was 
not referred to. 


In Maharaja of Jeypore v. Rukmini 
Pattamihadevi (5), it wa9 said in the 
judgment of the Privy Council : The re 
pudiation of the landlord’s title by the 
tenant will in certain circumstances work a 
forfeiture. This is not the ancient Indian 
law, but h»s beon adopted by tho Courts 
from the law of England, and is now 
embodied in the Transfer of Property Act, 
1882, 3. 3 of which merely gives statutory 
form to a rule already in force. The 
denial which operates forfeiture must, 
now, be by matter of record before 
iastitution of any suit for forfeiture, and 
must be in clear and unmistakable terms. 

It may also be noticed that in Rama v. 
Abdul Rahim (4), Mr. Justice Fawoett, 
said (p. 1220, Bom. L. R.) 

In the case of an agricultural lease 
such as the present, S. 84 of the Land 
Revenue Code lays down that in the 
absence of any special agreement in 
writing to the contrary an annual tenanoy 
shall require for its termination a notioe 
given in writing in a certain form. There¬ 
fore, even where there has been a dis- 
cJ^j L r_^h^ndlonmitle, euoh notice 
22 Bom. L.R. 1214=59 1.0. 273 ' 

(5) [1919) 42 Mad. 589=41. LA. 109=17 A L.J 
852=1° LW. 881=36 M. L. J 543 
O.L.J. 528—21 Bom. L. R. 655=119191 \r 

KJSSSp*' 680 = 59 Ic ‘ 



52G Bombay Emperor v. Basappa (Fawcett, J.) 1925 


is necessary to determine an annual 
agricultural tenancy in this Presidency.” 

His Lordship referred to Vithu v. 
Dhondi (2) and Ochhavlal v. Go pal (3). 

But in the first place, that particular 
question was not before the Court. 
Secondly, no reference was made to the 
Full Bench decision in Venhiji Krishna 
Nadkarni x. Lakshman Derji Kandar(l). 
;We think then that this case comes with¬ 
in the purview of the Full Bench decision, 
and that no notice was required to deter¬ 
mine the tenancy, once the tenant had 
iisclaimed the landlords title. We, 
therefore, confirm the decision of the 
lower appellate Court and dismiss the 
appeal with costs. 

Coyajee, J. —I agree. 

Appeal dismissed. 

1925 BOMBAY 526 

Fawcett and Madgavicar, JJ. 

Emperor 

v. 

Basappa Rachappa Hundekar —Accused. 

Criminal Reference No. 31 of 1925, 
Decided on 1st July 1925, made by the 
Dist. Mag. of Bijapur. 

Motor Vehicles Act (3 of 1914), Ss. 5 and 18 (2) 
—Dangerous driving—Fine should be propor¬ 
tionate to means of acasea—In case o f profes¬ 
sional drivers the best course is to exercise powers 
under S . 18 (2). 

The general rule is that the fine itnpos?d on an 
accused parson should not be oxcessivo. having 
regard to his pecuniary means. The best way to 
stop dangerous driving by persons, who-earn their 
livelihood by driving motor vehicles, is for the 
Court, on conviction of the offender, to exercise 
its powers under Sub-S, (2) of S. 18. under 
which such Court “shall cause particulars of 
the conviction to bs endorsed” on any license 
held by the accused, and may (1) cancel or 
suspsnd that license, or even (2) declare the 
accused disqualified for obtaining a license 
either permanently or for such period as it 
thinks fit. The exercise of that power will have 
a very deterrent effect, espacially in the casa of 
persons who earn their livelihood by driving 
motor vehicles. (P 52G C 2) 

S. S. Patkir, Gooeriimi it Pleulcr—lor 
the Crown. 

Anhalikar and 77. D. Gumisle—lor 
Accused. 

Fawcett, J. —In thi3 case the District 
Magistrate has moved this Court to 
enhance the sentence of fine passed on four 


accused persons who were motor-drivers 
and were convicted of the offence of 
dangerous driving-under S. 5 of the Indian 
Motor Vehicles Act (VIII of 1914 ) Each 
of them was sentenced to pay a fine of 
Rs. 25. This Court, however, has only 
issued notice for enhancement of sentence 
in the case of accused No. 1 Basappa 
Rachappa. 

The main facts are these:—Basappa 
was driving a motor-car which takes pas¬ 
sengers between Bagalkot and Hongal 
and the other accused were driving similar 
motor vehicles The Magistrate held 
that they were in fact racing, while they 
were driving along the road ; and the car 
driven by Accused No. 1 Basappa knocked 
down a man who sustained injuries to 
his legs and had to be treated in hospital 
for some time in consequence. There 
seems no doubt upon the evidence that 
the convictions of the four Accused or at 
any rate that of Accused No. 1, with 
whom alone we are concerned, is justified 
But the maximum penalty provided for 
the offence is a fine of Rs. 500, and the 
general rule is that the fine im nosed od 
an acoused person should not b3 excessive 
having regard to bis pecuniary means. 
In the present case there is noihing to 
suggest that Accused No. 1 was a 'person 
of such means, as would make it appro¬ 
priate to impose a fine of (say) Rs. 100, 
such as was suggested by the Government 
Pleader, (n my opinion the best way to 
stop dangerous driving of the kind in 
question is for the Court, on conviction 
of the offender, to exercise its powers 
under Sub-S. ^(2) of S. 18, under which 
such Court “ shall cause particulars 
of the conviction to be endorsed” on any 
license held by the accused, and may (1) 
cancel or suspend that license, oreven (2) 
declare the accused disqualified for obtain¬ 
ing a license either permanently or for 
such period as it thinks fit. That is a 
very substantial power, the exercise of 
which will have a very deterrent effect, 
especially in the case of persons like the 
accused who earn their livelihood by 
driving motor vehicles. In the present 
case the learnel Magistrate has not com¬ 
plied with the direction contained in this 
sub-section that he should endorse par¬ 
ticulars of the conviction upon the 
accuse I's license. At any rate there is 
nothing in the record which shows that 
that was done or directed to be done. We 
think that the accused, who is said to be 


L 
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still driving motor car3, should l>e ordered 
to surrender his license to the Magistrate 
in order that the necessary particulars may 
be endorsed thereon. It would have been, 
] think, appropriate if the Magistrate had 
suspended the accused's license for, say, 
six months, having regard to the (act that 
he was driving the car which knocked 
over the injured man. But as the of¬ 
fence took place in July 1921 and the 
period for which the accused’s license was 
then in force has probably expired, we do 
not think that we can appropriately pass 
an order of suspension or cancellation. 
The order of endorsement will, we think, 
he a sufficient enhancement of sentence 
in the circumstances of the case. 

Sentence enhanced . 
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Macleod, C. J., and Coyajee, J. 

Ramprasad Shi vial and others— Appel¬ 
lants 


v. 


Shrinivas Balmnkund and others —Res¬ 
pondents. 


0, C. J. Appeal No. 25 of 1925, Decided 
on 10th July 1925, against the decision 
of Crump, J., in Suit No. 3454 of 1922. 

★ (a) Limitation Act , S. 22 -Substitution o] the 
names of coparceners is only correction of misdes¬ 
cription and not addition of parties and the 
section does not apply, 

S. 22 refers to eases whore a new defendant is 
substituted or added. The substitution of the 
names of the coparceners for what is admit¬ 
tedly a joint family business is no more than 
the correction of a misdescription and not an 
addition of parties aud so tho section is Dot 
applicable. (p. 627 c 2) 

, * Evidence—Admissibility {», evidence of an 
insufficiently stamped document Is to be decided 
jrom the document and not from collateral circum¬ 
stances—Stamp Act, S. a (11). 

The Court, in determining whether a docu¬ 
ment is sufliciently stamped for the purpose of 
deciding upon its admissibility j Q evidence, will 
look at ihe documont itselt as it stands, aud uot 
at any csllateial circumstances which maybe 
>, n evidence. 16 Cal. 432 and 6 Bom. L. li. 
09J ' PoU - (P. 528 C. 1] 

★ (c) Negotiable Instruments Act, S. lie —Pro- 

d °, Wl ? pply a Vision of 
admissibility in evidence of a document. 


The provisions of S. 118 of the Necoti 
Instruments Act (1881) do not affect tho n 
non with regard to the admissibility in evid* 
cf a document which depends entirely upon 
document as it stands. [p t 529 { 


«a) Ch il I\ C.. S. 3o— When costs do no! fell ic 
eve hi. reasons musi be given—Plaintiff teko is 
not •jUilty of misconduct is not disentitled to ins 
costs. 

The 1 raicary rule is that costs should fellow 
the event. It is generally necessary that, when 
costs do not follow the event, the particular 
re i>ons should bo given why tho ordinary rule 
should uot be followed. Where there are no 
circumstances in a case which show that the' 
plaintifl is in any way guiity cf misconduct he 
should not be disentitled to his costs. 

(P. 5*8 C. & I*. £29 C. 1J 

I*’) d/f r,< 1 J.itjhi to sue. 

A miner can sue as a hearer of a Shah jog 
hundi. (P. 528 C. 1J 

CkiminLil Setalvid and Kania— for 
Appellants. 

Coilman and Munshi —for Rosponlontg* 

Macleod, C. J —The plaintiff tiled 
this suit to recover the sum of Rs. 15,000 
claimed to be due on three hundis drawn 
by the defendants on one Chhotaram 
Javer in Bombay payable to Shah which 
were handed over to the pliintiff. Various 
objections were raised in the written 
statement, one of which regarding the non- 
cancellation of the stamps on two of the 
hundis was successful. The other objec¬ 
tions were disallowed, and the Judge 
passed a deoree against the defendant on 
the third hundi for Rs. 5,000. 

The same objections have been raised 
before us. The first objeotion was that 
the suit was time-barred. The defendants 
in the plaint were described as "Shivlal 
Ramprasad a firm doing business as mer¬ 
chants at Ahmedabad,” and thereafter, 
when it was discovered that Shivlal 
Ramprasad was a joint Hindu family 
doing business under that name, and that 
the provisions of O. 30 (Civil Pro 
cedure Code) would not apply when defen¬ 
dants were members of an undivided 
Hindu family, the title of the plaint was 
amended by substituting the names of the 
members of the family for the firms name 

Shivlal Ramprasad/’ 

It was then contended that the provi¬ 
sions of S. 29 (1) of she Indian Limitation 
Act applied, and that tho suit was barred 
as the suit must be deemed to have been 
instituted against the defendants when 
the plaint was amended. The learoed 1 

Judge considered, on a review of the au- 

thorities, that there was not an addition 
of parties, but only a substitution in orders 
to correot a misdescription. \\ Q ^ 
only say that we agree with that finding! 
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It was next contended that the plaintiff 
could not sue as he was a minor at the 
date of the suit. The plaintiff was not a 
party to any contract on which he is 
suing. Be is suing as the bearer of a 
Shah Jog hundi. We see no reason why 
he should not be alio we 1 to sue on such a 
document. This point does not appear to 
hav9 been raised in the lower Court. 

The next point was that the hundi is 
inadmissible as it is post-dated. The 
question of its inadmissibility would arise 
under the Indian Stamp Act. It is a 
hearer hundi payable on demand, and re¬ 
quires, therefore, a one anna stamp. But 
it is said that it was proved that the 
document was written, not on Fobruary 
12 , the date it bore, but some date in 
January 1921; therefore, it was not pro¬ 
perly stamped and, therefore, it infringed 
the provisions of S. 68 of the Indian 
Stamp Act. There is a series of decisions 
referred to by the learned Judge which 
show that the Court, in determining whe¬ 
ther a document is sufficiently stamped 
for the purpose of deciding upon its admis¬ 
sibility in evidence, will look at the docu¬ 
ment itself as it stands, and not at any 
collateral circumstances which may be 
shown in evidence. That was held by the 
Calcutta High Court in Ramen Chetty v. 
Mahomed Gliouse (lb The various au¬ 
thorities on the question are also fully 
considered in Motilal v. fagmohandas (2). 
We do not think that the provisions of S. 
118 of the Negotiable Instruments Act 
1-81 affect the question at all with rogard 
jto the admissibility in evidence of a docu¬ 
ment which depends entirely upon the 
(document as it stands. 

The next point was that the hundis 
were not drawn on behalf of the joint 
family firm of the defendants. We entire¬ 
ly agree with the remarks of the learned 
Judge that that is not an honost defence. 

The last question was whether there 
was any consideration for the hundi. 
That is a question of fact. The learned 
Judge said :— 

“The assets of the old Ahmedabad 6rm 
of Raman and Natumalji were in their 
hands. These include a profit of Rupees 
1,26,0C0 which was available for 
distribution among the coparceners. 
Plaintiff's case is that defendants agreed 
to pay him this sum of Rs. 15,000 on ac¬ 
count of the share which would come to 

* Tt) r18801 1G Cil. 432. 

t‘2) [1904] 6 Bom. L. R. 699. 
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him at the distribution. Similar pay¬ 
ments were made by defendants to other 
coparceners. I do not for a moment 
believe that the payment was promised as 
a loan. The position was that defendants 
had joint family funds in their hands. 
They knew that plaintiff's share would 
amount to more than Rs. 15,000, and they 
gave the huodis in part payment. Indirec¬ 
tly if not directly they ware bound to ac¬ 
count to plaintiff as to the other coparce¬ 
ners.” 

The defendants relied upon the evidence 
ol Rimprasad Shi vial to show that when 
ho drew She hundis it was intended that 
the money should bo advanced to the 
plaintiff as a loan. But his admissions in 
cross-examination entirely destroy the 
effect of what he said in examination-in¬ 
chief. The fact that the plaintiff filed 
the 9uit to recover the balance of the 
share due to him as a coparcener with¬ 
out mentioning theso hundis, could not 
possibly affect the question, because there 
was no necessity to refer to these hundis, 
as having been dishonoured nothing had 
been recovered on them. 

We think thi decision of the Court 
below was correct and the appeal must be 
dismissed with costs. 

The plaintiff has filed cross-objections 
against the order a3 to costs. 

The suit was filed on throe hundis. I 
have dealt with tho objections taken 
generally to all the hundis, whioh have 
been disallowed. With regard to two of 
the hundis an objection was taken at tho 
hearing although, no issue was raised 
thereon, that they were not admis¬ 
sible owing to the stamp not being pro¬ 
perly cancelled. The Judge decided that 
point in favour of the defendants. But 
in passing the decree for Rs. 5,000 on the 
third hundi, he made no order at all with 
regard to the plaintiff’s costs, without 
giving any particular reasons, except that 
he said that in the circumstances of the 
case he would not allow costs. Now the 
ordinary rule is that costs should follow 
the event. It is generally necessary that, 
when costs do not follow the event the par¬ 
ticular reasons should be given why the 
ordinary rule should not be followed. With 
regard to the general costs of the action, 
the plaintiff has succeeded on all the 
points which were raised by the defen¬ 
dants against the plaintiff's claim to make 
them liablo on the hundis, and as the 
suit will be taxed according to the High 
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Court Rules and are not ad valorem, the 
costs in this cass are exactly the same 
whether the suit was filed on odo hundi 
for Rs. 5,000 or three hundis of Rs. 5,000 
each. There are no circumstances in the 
case which show that the plaintiff was in 
any way guilty of misconduct which 
might disentitle him, even if successful, to 
his costs. The only fact before us is 
that an objection was taken in Court as 
to two of the hundis, and after argument 
that objection proved successful. To the 
extent to which any costs could be attri¬ 
buted to that point on which the defen¬ 
dants succeeded, they are entitled to their 
costs against the plaintiff. We leave it 
to the Taxing Master to decide what were 
the costs of the following issue, which I 
■frame as no issue on the question was rais¬ 
ed at the trial : Whether two of the suit 
hundis are admissible in evidence owing 
to the non-cancellation of the stamps. 
With regard to the rest of the costs, we 
think that the successful plaintiff in the 
Court below is entitled to them. Hs will 
be entitled to the costs of the cross-objec¬ 
tions. 

Coyajee, J.— I concur. 

Appeil dismissed. 
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Crump, J. 

Emperor 

v. 

Anandrao Gangaram Phanse. 

Cr. Case No. 22 of 1925, Decided on 
18th May 1925. 

la) Ei'tdence Act, Ss. 26. 74 and 80—"Police 
"MiqUtraU" in S. 26 include 
'"Pol^xyfFixrs" and Magistrates” of Native 
Statef^-But as to procedure disregard of Dus 
-Criminal P.C, or local # law does not affect ad¬ 
missibility of record in British India—Evidence 
Ad, Ss. 74, 80 and 26. 

The words “Police offioer" and ‘‘Magistrate’' 
in S. 25 ol the Evidence Act inolude the police 
officers and Magistrates of Native Statos. (22 
Bom. 2 )5 Foil, but doubted). But as regards 
the question of prooedure. a Magistrate of a 
Native State is not bound by the Code of Cri¬ 
minal Procedure nor any failnro by suoh Magis¬ 
trate to follow the provisions of the looal law 
can affeot the admissibility of any reortrd in a 
•Court in British India. [P. 530, C. 1 2.] 

(6) Criminal P C., S. Idi-Magistrate of 
Xiattve Slats recording accused's explanation for 
aurpsse of Extradition Rules it not recording 

1925 B/67 & 68 


statement of accused in investigation under Ck , 
14. 

Magistrate of Native Stats recording the ex¬ 
planation of an accused for the purpose of the 
Extradition Rules of that State is not recording 
the statement of an accused person in the course 
of an investigation uuder Chapter XIV of the 
Criminal P.C. IP. 530, C. 2] 

★ c) Evidence Act, S. 24— Tarea's mide bu* not 
Influencing accused—Confession is admissible* 

Where threats are made to the accused bub 
Uie accused makes the state nents deli berately, 
i.e.. uninfluenced by the threats, S. 24 does nob 
apply. 25 Bom. 168. FoV. [P. 530, 0. 2] 

h(d) Evidence Act. S. *25 —Incriminating state¬ 
ment to pit Ice officer, though on face of it , self- 
exculpatory is inadmissible . 

An incriminating statement made to a polico 
officer cannot bo proved agaiust an accused per¬ 
son even where suoh statement is on the faco of 
it salf-exculpatory. 6 Dm. 31. Foil . fP. 531 C. 1] 

★ (<) Evidence Act. S. *25 —Confession made to 
police officer—Accuse i merely repeating before 
Mai 1st rate (lie fact and contents of the previous 
confession—Statement to Magistrate Is inadmis¬ 
sible in evidence. 

• 

Where an scoused parsou makes a confession 
of his guilt before a police officer and subse¬ 
quently repeats before a Magistrate the fact and 
contents of his earlier confession but does not 
vouch for its truth, S. 25 makes the statement 
before the Magistrate inadmissible. [P. 531, C. 2] 

Eanga —for the Crown. 

Velinkar and Jtiinah —for Accused. 

Crump, J. The Advocate General 
desires to tender as evidence the state¬ 
ment of Accused No. 9 recorded at Indore 
by Mr. Mital on February 9, 1925. 

The defence object on various grounds: 

A statement made by an aooused per¬ 
son to a Magistrate may be inadmissible 
in evidence owing to some defect in the 
procedure followed in recording the state¬ 
ment. In the present case I do not feel 
myself pressed by any considerations of 
that nature. 

It is abundantly clear that the Indore 
official who recorded this statement (Mr. 
Mital) was acting under R. 11 of the 
Indore Extradition Rules. For the pur¬ 
poses of that rule it was necessary for 
him to ask the accused if he had any ex¬ 
planation to offer on the facts upon which 

his extradition was sought. That expla¬ 
nation he was bound to record in accor¬ 
dance with the provisions of S. 346 of the 
Code of Criminal Procedure in force in 
Indore. Mr. Mital did that whioh the 
law of Indore enjoined upon him. 

Now, as I understand the matter, Mr. 
Mital is not a Magistrate for the purposes 
of the Code of Criminal Prooedure in 
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force in British India. Therefore he was 
not bound to comply with the provisions 
of that Code. His failure to do so—as 
suining there be such failure—cannot by 
any conceivable process of reasoning 
render a statement made to him by an 
accused person inadmissible in evidence. 
Further, any failure on his part to com¬ 
ply with the requirements of the law of 
the Indore State - assuming there be such 
failure—is a matter with which this Court 
is in no way concerned, for the plain rea¬ 
son that the law of the Indore State is 
not in force in British Incia. The state- 
I ment recorded by Mr. Mital i3, in my 
opinion, so far as procedure goes, on no 
other footing than an extra-judicial state¬ 
ment. If that is so, the position is clear. 
Mr. Mital’s evidence proves the statement. 
I wish to make it clear that I am dealing 
now with those objections which are 
based either on the Code of Criminal Pro¬ 
cedure or the Indore Criminal law. I am 
in no way considering the provisions of 
the Indian Evidence Act which are rele¬ 
vant first on the question of the proof of 
such a statement (Ss. 74 and 69), and, 
secondly, as affecting the admissibility 
of the contents of the statement. 

In Queen-Empress v. Nagla Kala (l) 
this Court has held that the words "police 
officer" and "Magistrate" in S. 20 of the 
Indian Evidence Act include the police 
officers and Magistrates of Native States, 
and following Queen-Empress v. Sundar 
Singh (2) that the word "Magistrate” in 
S. 80 includes a "Magistrate” of a Native 
State. In Emperor v. Dhanka Rama (3) 
a bench of this Court appears to have 
taken a contrary view so far a3 S. 80 is 
concerned. In neither case has S. 74 
been considered. That in my opinion, is 
the section applicable to the proof of such 
statements. Here, however, the Magistrate 
has been called and the question of proof 
does not arise. So far as concerns the 
interpretation of S. 26 I am bound by 
this decision though I doubt its correct¬ 
ness, and it follows that S. 25 would have 
to be similarly construed. But as regards 
the question of procedure it has never 
been held, nor do I think it could be held, 
that a Magistrate of a Native State is 
bound by the Code of Criminal Procedure, 
or that any failure by such Magistrate to 

(1) [1896] 22 Bom. 235. 

(2) [18901 12 All. 595=(1850) A.W.N. 199. 

(3) [1914] 16 Bom. L.R. 261=24 I.C. 169=15 
Cr. L.J. 433. 
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follow the provisions of the local law 
could affect the admbsibility of any re¬ 
cord in a Court in British India. 

But in any event I should have 
no difficulty in holding that if any 
failure to comply with the provisions 
of the Code of Criminal Procedure 
could be urged in this case that defect is 
cured by the evidence of the Magistrate 
and for this purpose I should rely on S. 
533 of that Code. If we treat Mr. Mital 
precisely as we should - treat a Magistrate 
appointed under that Code—in my opinion 
an inadmissible line of argument—then 
his examination under S. 533 of that Code 
shows that the accused has been in no 
way prejudiced by any formal defect. 

Further, I agree with the Advocate-Ge¬ 
neral that, apart from the grounds set out 
above, S. 164 of the Code of Criminal Pro¬ 
cedure cannot have any application to the 
proceedings with which I am concerned. 
There was no "investigation under Chap¬ 
ter XIV of that Code" and S. 164 applies 
only to statements recorded in investiga¬ 
tions under that Chapter. Without assent¬ 
ing -to the particular conclusion arrived 
at, I would here cite the decision of Mu- 
kerji.J., in Emperor v. Panchkowri Dutt (4) 
where that learned Judge holds that S. 
164 is on the same ground not applicable 
to certain confessions recorded by Presi¬ 
dency Magistrates. It is impossible to 
hold that an Indore Magistrate recording 
the explanation of an accused for the pur¬ 
pose of the Indore Extradition Rules is 
recording the statement of an accused 
person iD the course of an investigation 
under Chapter XIV of the Code of Crimi¬ 
nal Procedure. 

I now turn to the provisions of the 
Indian Evidence Act. On the evidence, I 
am satisfied that the statement was 
voluntary. Mr. Mital satisfied himself on 
this point and warned the accused that it 
might be used against him. The accused's 
pleader was present at that time. I can¬ 
not infer any threat or inducement merely 
from certain vague statements in the 
document itself. Even if those statements 
have any foundation, the position was' 
that the accused, while complaining of the 
threats used to him, deliberately made the 
statement. S. 24 of the Indian Evidence 
Act causes me no difficulty in this matter. 

(4) 1925 Cal. 587=52 Cal. 67=29 C. W. N 
300 =26 C. L. J. 732. 
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The decision of this Court in Queen-Em¬ 
press v. Basmnta (5) is in point here. 

The difficulty which I feel—and it is a 
very serious difficulty—arises from S. 25 
of the same Act. That section runs as 
follows : — 


No confession made to a police officer 
shall be proved as against a person 
accused of any offence." 


The prohibition is absolute and is not 
qualified by any succeeding section of the 
Act, except S. 27 which does not apply 
here. This Court in a series of consistent 
rulings has declined to allow any incrimi¬ 
nating statement made to a police officer 
to be proved against an accused person 
even where such statement is on the face 
of it self-exculpitory. The leading case 
is Impcratrix v. Pandhirinath (6) and it 
has been followed in many subsequent 
cases which I need not cite. The state¬ 
ment, with which I am now concerned, is 
self-exculpatory in tone, hut contains ad¬ 
missions most damaging to the accused. 
Indeed I understood the Advocate-General 
to ooncede that if this is a statement 
made to a police officor it is excluded by 
S. 25. 

The sole point, therefore, which remains 
is this: Are the prosecution seeking to 
prove a statement made to a police offioer? 
In form it is a statement to an Indore 
Magistrate, but what is it in substance ? I 
have never yet in the course of my experi¬ 
ence as a criminal Judge seon a statement 
of this nature, and so far as I am aware 
no such statement has yet been judicially 
considered. But if it is read dispassion¬ 
ately from beginning to end it is not 
possible to esoape this conclusion that the 
accused person is repeating, practically 
withoul commont, the 'conversation bet¬ 
ween himself and the Commissioner of 
Police, Bombay. It was suggested by the 
Advocate-GeDeral in the stress of argu¬ 
ment that there was nothing to show that 
any such conversation took place. But 
obviously were that so the whole story is 
necessarily false : for there is not one 
single independent allegation of fact from 
beginning to end. It is further clear that 
nowhere does the accused vouch for the 
correctness of the dialogue which he re¬ 
ports. He says no more than this : "I 
humbly said to him (the Police Commis¬ 
sioner) that I would make a true state- 


id 
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ment." He does not say to the Magis¬ 
trate: “The story is a 'true story”; neither 
does he say: “The story is a false story.” 
He 9ays no more than this : “Here is the 
story which I told to the Police Commis¬ 
sioner in Bombay," 

The problem may be simplified. A is 
being tried for the murder of X. He says 
to a Magistrate: “I told a police officer 
that I killed X." Is that statement exclu¬ 
ded by S. 25 of the Indian Evidence Act ? 
In form it is a statement to a Magistrate 
but in substance what is it ? Had he said 
to the Magistrate “I told a police officer 
that I killed X, and that was true,” the 
matter would be different. The real mean¬ 
ing would be : “I told a police officer that 
I killed X and that, viz., that I killed is 
true." This is in substance a confession 
to a Magistrate. But without any quali¬ 
fication the words: “I told a police officer 
that I killed X," remain a confession to a 
police officer and nothing more. The 
question was discussed in argument 
whether, if an acoused person himself 
made such a statement at his trial, the 
Court could use that statement. The an¬ 
swer clearly is that in such a case it would 
be difficult to bold that it was sought to 
be proved against the acoused; and a fur¬ 
ther answer i? that the words by them¬ 
selves are wholly ambiguous, and would 
merely invite the further question : "Is 
what you told the polioe officer true or is 
it false?” It is more relevant to point oub 
that had the Magistrate himself heard the 
oonfession to a police offioer, be could nob 
be permitted to prove it. 

The point i9 no doubt a somewhat 
subtle one, but the difficulty is real. I have 
read this statement many times and have 
weighed it in the light of the considera¬ 
tions I have set out above ; and in my 
opinion to permit it to go on the record 
would be to allow a confessional state¬ 
ment to a police officer to be proved aginst 
an accused person. That the law forbids. 
To my mind the medium by whioh it is 
sought to prove such a statement does not 
alter the matter. The question is: “To 
whom was the statement made"? The an¬ 
swer is that tbe statement was made to a 
police officer. It was no doubt repeated 
to a Magistrate of the Indore State, bub 
the mere repetition cannot render capable 
of proof a statement whioh as made the 
law exoludes. 
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Macleod, C. J., and'Coyajee, J. 

Sorabji Rustomji Subedir —Plaintiff— 
Appellant. 

v. 

R. H. Patuck —Defendant — Respon¬ 
dent. 

0. C. J. Appeal No. 7 of 1925, Decided 
on 8th July 1925. 

City of Bombay Municipal Act (Bom. Act 3 
of 1888), S. 147— Additional Municipal tax — Ten¬ 
ant liable to piy such tax—Notice Is not necessary 
—Bombay Rent (IFar Restrictions ) Act (Bom. Act 
2 of 13181 , S. G. 

S. 6 of the Bo-nbay Rent (War Reetrietions) 

Act, 1918 applies to an entirely different state of 
facts to that which was intended to be covered 
by th9 provisions of S. 147. Under S. 147 (1), 
where the rent paid by the tenant is less than 
the rateable value, the landlord can recover 
from the tenant the tax which he has to pay on 
the difference between the rent payable by the 
tenant and the rateable value fixed by the 
Municipality. The right to claim from the teo- 
ant, under S. 147 <1), payment of a certain por¬ 
tion of the Muticipal taxes, which are primarily 
leviable uuder S. 146 from the lessor, has 
nothing to do with the question of rent payable 
by the tenant. [P 533 Cs. 1 & 2] 

Chimanlal Setalvad —for Appellant. 

Coltman — for Respondent. 

Macleod, C. J. —The plaintiff filed 
this suit in the Small Causes Court claim¬ 
ing to recover rent of premises let out to 
the defendant. They were originally let 
to the defendant in September 1917, for 
a period of two years at R 3 . 55 a month. 
The defendant paid that rent up to Octo¬ 
ber 1918, and thereafter was willing to 
pay Rs. 44 a month, which he alleged to 
be the standard rent. The plaintiff 
claimed that the basis for the standard 
rent was Rs. 55, that the premises were 
not let out at their full and proper value 
of R 3 . 55 a month on January 1, 1916, 
but at a concessional rent of Rs. 40 to the 
plaintiff's sister’s husband and, therefore, 
he was entitled to charge the defendant 
Rs. 60-8 0. The plaintiff also stated that 
he had spent R 3 . 58,000 for extensions 
and improvements to the premises in 
1919, and so he claimed standard 'rent at 
Rs. 110 from July 1920, on the basis of 
the said improvements and extensions. 
He further claimed that he had to pay 
Municipal taxes on a higher rateable 
value, and had paid Rs. 400 to the Muni¬ 
cipality for the said excess up to Septem¬ 
ber 30, 1921. Tbe fact that the rateable 
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value was increased was due, ac¬ 
cording to the plaintiff, to the defendant’s 
sub-letting a portion of the premises at 
a renD of Rs. 225, after they had been im¬ 
proved. 

On the application of the defendant the 
suit was transferred to the High Court. 
The defendant then filed his written 
statement and counter-claim. The follow¬ 
ing issues were raised at the hearing before 
Mr. Justice Pratt 

(1) What is the standard rent of the 
premises in defendant s occupation ? 

(2) What is the expenditure incurred 
by the plaintiff in making improvements 
or structural alterations, if any, to the 
premises in defendant’s occupation ? 

(3) From what date is the plaintiff 
entitled to such increase, if any ? 

(4) Whether the plaintiff agreed to 
restore defendant to possession within 
three months or reasonable time of his 
vacating the premises and whether he 
committed a breach of that agreement ? 

(5) If so, to what damages is defen¬ 
dant entitled tor such breach ? 

The Judge disallowed Issues Nos. 4 and 
5, and found that the standard rent was 
Rs. 55 plus 10 per cent, total Rs. 60-8-0. 
On the facts proved before him, the Judge 
was of opinion that Rs. 40 paid by Ferdun 
or Ferdun’s wife, when in occupation of 
the premises on January 1, 1916, was a 
concessional rent, and consequently, he 
was entitled to treao the rent paid under 
the lease of 1917 a3 the proper rent for 
the purposes of the Aot. 

Now it appears that Ferdun's wife was 
related to the plaintiff. Ferdun's business 
was not doing well; therefore the plaintiff, 
as the premises were vacant, let them to 
Ferdun at a lower rent than would ordi¬ 
narily he charged. Wo think there was 
justification for the Judge holding that 
Rs. 40 was a concessional rent, and the 
cross-objections as to this finding must be 
disallowed. 

The plaintiff, however, has appealed 
against the Judge’s finding that he was 
not entitled to charge rent at Rs. 110, 
after the premises had been altered and 
improved, as he had not givsn proper 
notice under S. 7 of the Bombay Rent 
(War Restrictions) Aot II of 1918. The 
plaintiff relied upon the letter written to 
the defendant of June 30, 1920, at p. 14, 
Part III. Under S. 7 (l) (a) : — 

“ Where the increase of rent is on ac¬ 
count of such expenditure as is mentioned 
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in S. 4 [that is to say, expenditure on 
improvements and alterations], notice to 
increase the rsnt must be accompanied by 
a statement of the improvements or alter¬ 
ations effected and of their csst. 

Now there is no sta'emsnt in the letter 
of June 30, 1920, of the improvements or 
alterations effected to the premises occu¬ 
pied by the defendant. The statements 
of account annexe! to the letter show 
that Rs 58,473-6-0 had been spent on 
the building. But it is impossible to 
make out from those statements what 
were the actual improvements and alter¬ 
ations effected to the whole building, let 
alone what improvements or alterations 
were effected to the premises occupied by 
the defendant. We think the Judge was 
right in holding that the plaintiff could 
not seek to oharge the defendant a higher 
rent on account of improvements and al¬ 
terations effected to the premises in his 
occupation. 

Then the next question was whether 
the plaintiff was entitled to recover a 
oertain proportion of the Municipal rates 
and taxes paid by him after the rateable 
value had been increased. The plaintiff 
claimed to reoover thac amount irrespec¬ 
tive of the Rent Act under S. 147 of the 
City of Bombay Municipal Act 1888. 
The learned Judge thought that that 
section must be read subject to the res¬ 
trictions contained in S. 7 of the subse¬ 
quent Bombay Act II of 1918, and this 
inorease in assessment was not recover¬ 
able as increased rent from the tenant 
unless notice thereof had been given in 
accordance with the terms of that sec¬ 
tion. Therefore, he held that the plain¬ 
tiff was not entitled to reoover anything 
as increased rent or on aooount of the 
increase in the Municipal taxes, but was 
entitled to reoover arrears of rent at the 
rate of Rs. 65 from November 1, 1918, 
to August 31, 1919, and Rs. 60-8-0 from 
September 1, 1918 to February 28, 1922. 
He passed a decree for that amount 
without making any order for the costs 
of the suit. The defendant’s counter¬ 
claim was dismissed with costs. 

We oannot agree with that decision. 
Under S. 147 (1) of the City of Bombay 
Municipal Act III of 1688 

If any premises assessed to any pro¬ 
perty-tax are let and their rateable value 
exceeds the amount of rent payable in 
respeot thereof to the person from whom, 
under the provisions of the last preced¬ 


ing section, the said tax is leviable, the 
said person shall be entitled to receive 
from his tenant the difference between 
the amount of the property tax levied 
from him, and the amount which would 
be leviable from him if the said tax were 
calculated on the amount of rent payable 
to him. ’’ 

That means that if the rent paid by 
the tenants is less than the rateable 
value, the landlord oan recover from the 
tenant the tax which he ha9 to pay on 
the difference between the rent payable 
by the tenant and the rateable value 
fixed by the Municipality. The right to 
claim from the tenant under S. 147 (1) 
payment of a certain portion of the 
Municipal taxes, which are primarily 
leviable under S. 146 of the Bombay 
Muncipal Act from the lessor, has noth¬ 
ing whatever to do with the question 
of rent payable by the tenant. 

In this case the defendant seeks to 
connect the plaintiff’s claim to recover a 
portion of the taxes with S. 6 of the 
Bombay Rsob Act, which says :— 

Where the landlord pays any 
Municipal rates, cesses, or taxes in res¬ 
peot of any premises, an increase of the 
rent thereof shall not be deemed 
to be an increase for the purposes of 
this Act if the amount of the increase 
does not exceed any increase in the 
amount for the time beiDg payable by 
the landlord in respect of such rates, 
cesses or taxes over the amount paid in 
the period of assessment whioh included 
the first day of January 1916." 

That seotion applies to an entirely 
different 9tate of facts to that whioh was 
intended to be covered by the provisions 
of S. 147 of the City of Bombay Munici¬ 
pal Act. If a landlord seeks to inorease 
the rent payable by the tenant, and if he 
oan show that he is paying a higher 
amount for rates or taxes than he was 
paying on January 1,1916, then, so far as 
bis demand for an inorease of rent is 
covered by the increased amount pay¬ 
able by him for rates and taxes, it will 
nob be considered an inorease of rent for 
the purposes of tho Aob. 

So the question whether proper notice 
was given under S. 7 of the Rant Aot 
does not arise in this oase. The men¬ 
tion in the letter of June 30, 1920, of the 
probability of the Municipal taxes being 
increased is somewhat obsonre, apart 
from being ungrammatioal. But, at any 
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rate, it cannot be said that the plaintiff 
was seeking to charge an increased rent, 
because the tax was increased, and it may 
be inferrred that he was seeking to re¬ 
cover the difference between the tax on 
the rateable value and the tax on the 
rent payable by the tenant. In any 
event, we think the plaintiff was entitled 
to take advantage of the provisions of 
S. 147 of the City of Bombay Municipal 
Act, and that the Rent Act did not apply, 
if plaintiff could show that the rateable 
value of the premises exceeded the 
amount of the rent payable in respect 
thereof by the tenant. It does not ap¬ 
pear from the evidence that this point 
was sufficiently carefully considered when 
the evidence was being recorded, and its 
importance was only realized when the 
arguments of counsel were heard at the 
close of the case. 

If the parties cannot agree on the 
excess amount which was paid by the 
plaintiff owing to the difference between 
the rateable value of the premises and 
the rent payable by the defendant, there 
must be a reference to the Commissioner 
to ascertain that difference before we can 
pass a final decree. We see no reason 
why the plaintiff should not be entitled 
to a portion of the costs of the suit, as it 
wa3 at the defendant’s instance that the 
suit was transferred to the High Court. 
Therefore the plaintiff will be entitled to 
three-fourths costs of the suit and the 
appeal. Plaintiff is entitled to the costs 
of the cross-objections. 

Appeal allowed in part. 
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Macleod, C. J. and Coyajee, J. 

G I. P. Railway Company —Appellants. 

v. 

Haji Tarmahomed Jlasam —Respondent. 

Second Appeal No. 762 of 1923, Decided 
on 24th June 1925, from the decision of 
D. J. at Broach, in Appeal No. 4 of 1922. 

i( Hallways Act, S. 72— Risk-note D—Consign¬ 
ment—Hissing of contents of some packages does 
not amount to loss of complete package. 

Where in a consignment under risk-note form 
B, the contents of some of the packages are 
missing, but all the packages are delivered, there 
is no loss of a complete package and the railway 
company is exempt fram liability for the loss. 

[P. 535. C. 1] 

Binning instructed by Little and Co .— 
for Appellants. 

G. N. Thakor and M.K. Thakore —for 
Respondent. 


Macleod. C. J. —The plaintiff sued to 
recover Rs. 1,600 as the price of the con¬ 
tents of the plaint tins of oil, with interest. 
The trial Court decreed the plaintiff’s 
claim to the extent of Ri. 957. The 
appellate Judge increased the decretal 
amount to Rs. 1,189-12-9. The railway 
company have appealed. It is curious to 
note that in so many of these risk-note 
cases, the parties fail entirely to realize 
what are the real issues in the case, and 
in second appeal they endeavour to re¬ 
medy the defects which have occurred in 
the p-oceedings in the Courts below. The 
third issue in the trial Court was : " Is 
the risk-note set up by the defendant 
railway company duly proved ?” That 
was found in the affirmative. Then the 
second part of the issue was: "If so, are the 
defendants absolved from any liability?” 
Under the terms of the risk-note the 
defendants would only be liable, in any 
event, for the loss of a complete package 
or of a consignment consisting of a com¬ 
plete package or packages, and if a pack¬ 
age or packages wore missing, then the 
defendants would only be liable, if plain¬ 
tiff could prove wilful neglect as mentioned 
in the risk-note. The trial Court held 
that the defendants were not absolved 
from liability, apparently on the ground 
that plaintiff had proved that the loss had 
occurred by wilful neglect of the defen¬ 
dants. 

The question whether the defendants 
were liable at all, because they alleged 
that no complete package had been lost, 
does not appear to have been raised in 
the issues. The Judge really considered 
that the railway company were res¬ 
ponsible for the oil that disappeared from 
the plaintiff’s tins, and decreed the 
plaintiff's claim. There was no question 
also in the trial Court, whether there had 
been a deviation of the route, or whether 
the unloading or reloading of the tins at 
Wari Bunder by the defendants was 
unjustifiable. 

In appeal, the same faults of procedure 
also occurred. The same issues were 
raised while the vital points in the case 
do not seem to have been discussed. It 
is difficult then to oonsider them, if they 
are questions of fact, in second appeal. 

The first question really is whether any 
of the plaintiff’s packages have been lost. 
We have been referred to the decision in 
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East Indian Railway Company v. Nil- 
kanta Roy, (l) in which it was held that 
if in the case of tins of oil the tins are 
delivered, then there is no loss of a pack¬ 
age even although the tins contain no oil 
when delivered to the consignee. The 
decision of Mr. Justice Fletcher to that 
effect depended on a decision of this 
Court, which has not been reported. 
However, we can quite understand how 
it came to pass that the railway com¬ 
panies asked the legislature to sanction a 
form of risk-note so as to absolve them 
from liability, except in the case of loss 
-of a complete package. If a tin of oil 
disappears entirely, then undoubtedly it 
is lost. But a question would arise if 
the contents are partly lost and the tin 
is there, how much oil should be left in 
a tin so as to constitute delivery of the 
package. Other complicated questions 
might arise, and the solution of the 
difficulties was found by absolving the 
company from liability unless the pack¬ 
age has disappeared entirely. 

We have now got the decision of this 
Court in B.B. & C.I. Railway Company 
v. Ambalal Sevaklal (2) which says:— 

In this case we think it is quite 
clear that there has been no loss of a 
complete package forming part of the 
consignment. All the tins forming 
separate packages in the consignment 
were delivered to the consignee. The 
fact that all the contents of some of the 
tins were lost does not make the railway 
company liable under the terms of the 
Risk Note in Form B.” 


That therefore would dispose of the 
oase unless it could be found that the 
defendants had committed a breach of 
their contract. It was never alleged that 
there was suoh a breaoh of the oontracb 
as to make the defendants liable, apart 
from the terms of the risk-note, for any 
loss of eth goods, and, therefore, we are 
not in a position to say that the con¬ 
duct of the defendants in unloading the 
goods at Wari Bunder and reloading 
them again, itself amounted to a breaoh 
of contract. • 

?"k 0re is no question of deviation in 
thia case because the goods came to 
Bombay, as they would ordinarily oome 
to Bombay, and it would not make any 
difference if they were unloaded at Wari 

m is oS “’« =i9 °- w - *• 85=29 E 

(2) [1909] Oivll Application No. 198 of 1909, 


Bunder and reloaded again for being 
carried on to B.B. & C.I. Railway line. 
On the question whether it would be 
more convenient from an administration 
point of view that the goods should go 
to Dardari instead of to Wari Bunder, 
there is no evidence, so that we are 
unable to hold that there is any founda¬ 
tion for saying that the company was 
guilty of a breach of contract under tbe 
terms of the risk-note. 

We thiuk that the decision of the 
Court below was wrong and the appeal 
will be allowed and the suit dismissed 
with costs throughout. 

Appeal allowed. 
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Fawcett and Madgavkar, JJ. 
Muljibhai Hirabhai Patel —In Re. 


Criminal Application for Revision 
No. 191 of 1925, Decided on 15th 
July 1925, against an order of Resident 
Magistrate, F. C., at Naidiad. 

(«) Criminal P. C., S. 195 (1) (c)—’" Court ** 
does not Include Court In Native State. 

The word “ Court" in Cl. (c) of S. 195 (1) 
doe3 not include a Court in a Native State such 
as Baroda State, 35 Bom. 139. Ref. [P. 535, C. 2] 

N. P. Desai —for Applicant. 


“ V • VUIJ vaw 111 A9 3lfclU 

that sanotion is necessary for the prose¬ 
cution of the applicant under S. 195 (l) 
(o), Criminal Procedure Code. This, 
however, assumes that the word ' Court' 
in that clause includes a Court in a 
Native State such as Baroda State. As 
at present advised, we do not think that 
that word can possibly be so construed, 
and we may refer to Chanmalapa v. Abdul 
Va-hab (l) in support of this view. 
Obviously there is a difficulty in suppos¬ 
ing that the legislature intended that 
complaints or sanctions should be made 
or issued by Courts not within the terri¬ 
torial jurisdiction of the legislature, but 
outside its control. 

Madgavkar, J.— I agree. The open¬ 
ing words of S. 195, Criminal Procedure 
Code no Court shall take cognizance,” 
olearly limit the meaning of the word 
Court* to British Indian Courts to 
whioh alone the British Indian Legisla¬ 
ture oould dir eot the prohibitio n whioh 

U) [1910] 85 Bom. 139=8 1. 0. 645=12 Bom 
1j* xv, 977. 
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follows in the section. It is, therefore, 
difficult to attach a wider meaning to the 
same word ‘ Court ’ in the remaining 
clauses of S. 195. Moreover, S. 1 limits 
the ambit of the Code to British India, 
and no reason is shown for widening the 
meaning of the Courts in British India 
to Courts in Native States, as is sought 
by the applicant. The application must, 
in my opinion, fail. 

Application rejected. 
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Fawcett and Madgaykar, JJ. 

Basappa Rachappa Belkeri —In Re. 

Criminal Reference No. 21 of 192), De¬ 
cided on 2nd July 1925, made by the Dt. 
Magistrate, Bijapur. 

★ (a) Criminal P. C„ S. 147 (2)— Proviso— 
Right not exercised in proper season due to 
obstruction bp opposite side—Proviso does not 
apply. 

Where the non-exercise of the right withiu 
the proper period is due to circumstances beyond 
the control of the person claiming the right, the 
proviso to S. 147 (2) does not apply. 

Where the right was not exercised in the pro" 
per season due to the obstruction of the oppo¬ 
nents of the party claiming the right and to the 
latter resorting to the assistance of the Magis¬ 
trate, 

Held ; that the proviso to sub-S. (2) did not 
apply. [P 537 C 1] 

(5) Criminal P. C., S. 147 (2) and (3)— Merely 
not passing order under sub-S. (2) does not 
justify order under sub-S. (3). 

The mere fact that the Magistrate cannot 
pass an order in favour of the peititioners under 
sub-S. (2) is no reason for passing an order in 
favour .of the opponents, prohibiting the peti¬ 
tioners from any exercise of their alleged right. 
That is an order under sub-S. (3), which he 
could only pass, if it appears to him that the 
petitioners’ right does not exist. The mere fact 
that they did not exerciso the right duriug the 
preceding year is not sufficient to show that the 
right does not exist, and it only prevents the 
Magistrate from issuing an order under sub-S. 
(2) supporting the alleged right. [P 537, Cs. 1 2] 

(c) Criminal P. C., S. 147 (1) —Right to take 
religious car In procession along public road Is 
covered by sub-S. U)- 

A right to take a car in procession along a 
public road to a temple is a right of user of laud 
which falls within the -scope of sub-S. (1) of 
S. 147. [P 537 C 2] 

A. G. Desai —for Petitioner No. 2. 

G. S. Mulgaonkar — for Opponents 
Nos. 2-6 


Fawcett, J. —This is a reference by the 
District Magistrate of Bijapur asking us 
to cancel an order passed by the Sub-Divi¬ 
sional Magistrate, S. D. under S. 147, 
Criminal Procedure Code. The order in 
question arose out of a dispute as to the 
right of the Kurvinshetti Jadat residents 
of the village of Giraagar to take a car in 
procession along a publio road to a 
temple. The Banajiger residents contend 
that it should not be allowed to go past 
their houses. An application was made 
by the first-named party to the Sub-Divi¬ 
sional Magistrate to order the other side 
not to interfere with the exercise of their 
alleged right. The Sub-Divisional Magis¬ 
trate thereupon issued a preliminary order 
under S. 147, sub-S (l), of the Code, and 
after hearing both the parties and the 
evidence led by them, he passed an order 
on February 26, 1925, prohibiting the 
Kurvinshetti Jadars from exercising their 
alleged right on the ground that they had 
not exercised it in the preceding year. 
The period in which this alteration 
should take place is from the first day to 
the fifth day after Shivratri Amavasya 
day. The Sub-Divisional Magistrate’s 
order shows that evidence was given that 
the car procession did in fact take place 
during the preceding year but that this 
was on the ninth day after Shivratri day 
and not therefore between the first and 
the fifth day after that date. Accordingly 
he held that the applicants had failed to 
satisfy the condition laid down in the 
proviso to sub-S. (2) of S. 147, whioh 
says no order prohibiting interference 
with the exercise of the alleged right 
shall be made, unless where the right is 
exercisable only at particular seasons or 
on particular occasions, the right has been 
exercised during the last of such seasons 
or occasions before the institution of 
the inquiry. Mr. Desai for the Kunvin' 
shetti residents has drawn our attention 
to documentary evidence on record, 
which shows that the reason why the car 
was not drawn between the first and the 
fifth day after Shivratri was obstruction 
by the othei^party. There is a petition 
to the District Magistrate complaining of 
this obstruction and mentioning that in 
consequence they desisted from the in¬ 
tended procession. The District Magis¬ 
trate thereforo gave an order to the looai 
Sub-Inspeotor of Police to prevent any 
obstruction to the petitioners by 1 the op¬ 
ponents at this prooession. This order is- 
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dated March 12, 1921, and presumably 
reached the Sub-Inspefcor a day or two 
later. The car was consequently net 
drawn in procession till March 14, being 
the ninth day after Shivratri. It is quite 
true that, if a very strict construction is 
given to the proviso in question, the mere 
fact that the car was not drawn within 
the proper period of five days prevents an 
order being passed in favour of the 
petitioners. But there can, I think, be no 
doubt that such a result could not have 
beeo intended by the legislature, and 
should not be accepted by this Court. 
The right would have been exercised 
during the last of the proper seasons bs- 
fore the institution of the inquiry, but for 
the obstruction of the opponents. The 
petitioners acted in a manner which de¬ 
serves our approval, in desisting from the 
procession, which might have led to a 
breach of the peace, and promptly going 
to the proper authorities to obtain 
a removal of this obstruction. In 
the circumstances the non-exercise of 
the right within the proper period 
was due to the circumstances be¬ 
yond their control, whereas the proviso 
obviously contemplates a non-exercise for 
reasons within the control of the persons 
claiming the right. Therefore in my opi¬ 
nion the Sub-Divisional Magistrate was 
not justified in holding that the right had 
not been exercised during the preceding 
year so as to bring the case within the 
proviso to sub-S. (2), and that appears 
to me to be suffidenj ground for cancel¬ 
ling his order in favour of the opponents. 
Though the occasion for an order has now 
passed and the dispute is suspended till 
March next year, on the other hand, if 
the order is allowed to stand, it will un¬ 
duly prejudice the petitioners in any future 
proceedings of the same kind. I think, 
therefore, there is good ground for our 
interference. 

Again the mere faot that the Magis¬ 
trate, if his view was right, could not 
pass an order in favour of the petitioners 
under sub-S. (3) affords no reason why 
he should have passed an order in favour 
of the opponents, prohibiting the peti¬ 
tioners from any exercise of their alleged 
right. That is an order under sub-S. (3), 
whioh he ooull only pj 3 j, if it appeared 
to him that the petitioners’ right did not 
exist. Obviously the mere faot that they 
did not exercise the right during the 
preceding year is not sufficient to show 


that the right does not exist, and it only 
prevents the Magistrate from issuing an 
order under sub-S. (2) supporting the 
alleged right. 

The District Magistrate in the reference 
to this Court has submitted that in any 
case the Sub-Divisional Magistrate could 
not legally pass an order in this case 
under S. 147 of the Code, and he cites a 
decision of this Court in Queen-Empress 
v. Madhavdas (l). If, however, that case 
is looked at, it is obvious that this Court 
did not say that in no case could an 
order prohibiting a procession along a 
street be passed under S. 147, Criminal 
Procedure Code. All that it did say was 
that in that particular case the Magis¬ 
trate had not come to any finding as to 
the right in dispute, and therefore there 
was no foundation for the order that he 
purported to pass under S. 147. It is 
not now necessary for us to decide whe¬ 
ther such an order can or cannot be passed 
under S. 147, but, as at present advised, 

I can see no sufficient reason for holding 
that a right of the kind in question is not 
a right of user of land, which falls within 
the scope of sub-S. (l) of S. 147, Criminal- 
Procedure Code. 

I would, therefore, cancel the order of 
the Sub-Divisional Magistrate prohibiting 
the Kurvinshetti Jadars from exercising 
their alleged right. It is not necessary 
for us to substitute any other order as 
the oooasion has passed ; but this is of 
course without prejudice to the petitioners 
having resort to any remedies which are’ 
legally open to them under the Criminal 
Procedure Code, in order to remove any 
threatened ob:truction to the oar proces¬ 
sion next year or any other future years, 
Madgavkar, J.—I agree. The Sub- 
Divisional Magistrate’s order 'should, in 
my opinion, be set aside on three- 
grounds ; (1) The delay of a few days in 
exercising the right la9t year due to the 
obstruction 4 of the opponents, and the 
petitioners’ recourse to the District Magis¬ 
trate is not the absence of the exeroise 
contemplated in the proviso ; (2) the- 
order of the Magistrate goes too far ; it 
not merely refuses the petitioners’ appli¬ 
cation but without a corresponding appli¬ 
cation on the part of the opponents 
gives an order in their favour ; (3) apart 
from the allegation of prejudice to their 
dharma the opponents had not shown 
how they being Hindus, and nossihlv 

U) • [1891] Rat. Unrap. Or. C. 648. 
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Shaivas, maintain a right of obstructing 
merely because their houses lie along a 
certain portion of the route of the proces¬ 
sion. 

Order cancelled . 
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Macleod, C. J., and Coyajee, J. 

Municipal Corporation of Bombay — 
Appellant. 

v. 

Ranchordas Vandravandas and others — 
'Respondents. 

0. C. J. Appeal No. 45 of 1925, Deci¬ 
ded on 13th July 1925, against the deci¬ 
sion of Shah, J., in Civil Suit No. 2413 
of 1923. 

★ (a) Land Acquisition Act (l of 1304), 5. 6 
(3 )—Provision that the notification under sub - 
S. (3) Is conclusive evidence of the sanction of the 
scheme does not disentitle a claimant to get a 
declaration that t'io Board acted ultra vires in 
framing the scheme. 

Whenever the Local Government does sanc¬ 
tion an improvement scheme, there is a duty to 
announce the fact by notification and the publi¬ 
cation of a notificatio i is conclusive evidence 
that the scheme has been duly framed and 
sanctioned. This provision does not affect the 
right of the claimant to institute a suit to have 
it declared that the Board in framing the 
scheme acted ultra vires. 47 Cah 500 (P. C), 
Foil. [P. 510, C. 2] 

(6) Bombay City Municipal Act (18SS\ S. 63 
Ik)—Building quarters for Municipal servants Is 
for promoting pub Ac convenience—Such a matter 
Is within the discretion of the Municipality and 
Court of law cannot in'erf ere. 

The building of quarters for Municipal ser¬ 
vants should be held to be a measure likely to 
promote public convenience. The matter lies 
within the discretion of the Municipal Commis¬ 
sioner and Corporation and a Court of law can¬ 
not interfere with the exercise of that discre¬ 
tion. [P. 541, C. 1] 

(c) Bombay City Municipal Act (1839), 5. 63. 
(k )— Contemplation by Municipality for utiliza¬ 
tion of the ground floor for shops cannot disen¬ 
title it from proceedlyuj with the scheme. 

Where the Municipality had in contemplation 
the utilization of the ground floor of the pre¬ 
mises to be built upon the area in suit as shops. 

Held ; that there was no sufficient ground for 
holding that the Municipality could uot proceed 
with the scheme. [P. 512, Cs. 1 & 2J 

Coltmm and D iphtiry— for Appellant. 

Chiminlal Setalvad and Kemp — for 
Respondents. 

Macleod, C. J.— Plaintiffs Nos. 1 to 
5 in this suit are the trustees of the 
TuUidaj Gopalji Charitable Trust. As 


such trustees they are in possession of 
certain immoveable property which Defen¬ 
dants Nos. 2 and 3 desire the Govern¬ 
ment of Bombay to acquire for them 
under the provisions of the Land Acquisi¬ 
tion Act I of 1894. Plaintiff No. 6 is in 
occupation of a portion of the property 
as the lessee from Plaintiffs Nos. 1 to 5. 

The plan of the land appears at p. 23 
of the print. The land marked yellow 
was acquired by the Corporation in or 
about the year 1917 for certain purposes 
including the building of a primary school. 
It does not seem, however, that up to 
now the Corporation has proceeded with 
the construction of the school. On Sep¬ 
tember 27, 1920, the Municipal Commis¬ 
sioner addressed a letter to the Corpora¬ 
tion which appears at p. 23A of the 
print:— 

I have the honour to refer to Corpora¬ 
tion Resolution No. 1609, dated June 14, 
1915, approving of the acquisition of a site 
for the construction of the primary school 
at Mazagaon and to state that after fur¬ 
ther enquiries the site proposed has been 
found to be inadequate for the needs of 
primary education in this locality. On 
making enquiries as to how this ditliculty 
could be remedied, Mr. Mackison ha3 
come to the conclusion that the area in 
question to the east of Mazagaon Road 
is at present very badly developed, and 
furnished an opportunity not only for the 
construction of school accommodation 
but for development as quarters for Muni¬ 
cipal servants and the provision of a 
public park. I attach a plan, No. 67, of 
August 12, 1920, showing the existing site 
already acquired for the primary school, 
and Mr. Mackison’s proposed develop¬ 
ment. I do not think that this develop¬ 
ment can be considered to be final, hub 
there is no doubt that an opportunity 
exists for acquiring land in this locality 
at a reasonable rate to meet several Muni¬ 
cipal needs. The Corporation, in their 
Resolution No. 4775 dated September 15, 
1919, have requested us to expedite the 
submission of proposals for the housing 
of certain of the Municipal servants. The 
locality in question would be very suit¬ 
able. As I have already stated the land 
is at present very badly developed and 
the present lease will expire in a few 
years. 

It is estimated that the total cost of 
the land with the quarters to be con¬ 
structed thereon will be approximately 
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Rb. 23H lakh3. From the development 
a 3 proposed by Mr. Mackison, it is antici¬ 
pated that it would be possible to provide 
a public park and the play ground for 
the school and still to derive a return of 
about four per cent, on the capital out¬ 
lay. The development suggested provides 
eighty-four shops and one hundred and 
twenty six quarters of four rooms each. 
The area to be acquired is 27,213 square 
yards which, with the area already acquir¬ 
ed 2,225 square yards, will give a total 
area of 29,438 square yards. It is esti¬ 
mated that the number of people to be 
dishoused will be three or four hundred, 
whereas accommodation would be pro¬ 
vided by the proposed development for 
about 750 people in addition to the school 
and the park. 

As already stated I am not entirely 
satisfied that the development proposed 
is the be9t suited to the locality ; but I am 
emphatically of opinion that the land in 
question should be acquired for develop¬ 
ment as a Municipal estate comprising a 
school and a playground, quarters for 
Municipal servants and a public recrea¬ 
tion ground. The details to be laid out 
can be adequately arranged at a subse¬ 
quent date after full discussion. 

I, therefore, request the sanction of the 
Standing Committee and the Corporation 
to the acquisition of an area of approxi¬ 
mately 27,213 square yards on the ea9t 
side of Mazagaon Road between Dockyard 
Road and Matharpakhady Road and to 
my making an application to Government 
for the acquisition under the Land Acqui¬ 
sition Act of the area mentioned above.” 

The said letter was thereafter referred 
to, and considered by the Roads Com¬ 
mittee and eventually the Municipal Com¬ 
missioner addressed a letter to Govern¬ 
ment on Maroh 28, 1922, which appears 
at jx 16 of Part III of the print:— 

I have the honour to state that the 
Standing Committee have authorized me 
to apply to Government for the acquisition 
under the Land Acquisition Act of the 
property bearing N. S. No. 3607 at Maza- 
gaon and Dockyard Roads shown in 
crimson colour on the accompanying plan 
marked J. M. F. /3607 (in duplicate) in 
connexion with its development as a 
Municipal estate comprising a sohool, a 
playground, quarters for Municipal ser¬ 
vants, etc. 

I request that Government will be 
pleased to take necessary steps in the 
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matter and place me in possession at as 
early a date as practicable. 

The usual draft notification under S. 4 
in duplicate is herewith forwarded.” 

A notification was thereafter published 
under the provisions of S. 4 of Act I of 
1894. On June 27. 1922 a notification 
under S. 6 of the Land Acquisition Act 
was published. The preamble states: 

Whereas it appears to the Governor 
in Council that land is required to be 
taken by Government at the expense of 
the Municipality of Bombay for a public 
purpose, viz., the development as Muni¬ 
cipal estate comprising a school, a play¬ 
ground, quarters for Municipal servants, 
etc., it is hereby declared that for the 
above purpose the following plots of land 
are to be acquired in the aforesaid city 
of Bombay.” 

The plaintiffs’ solicitors then wrote to 
the first defendant complaining about 
the property beiDg acquired by the 
Municipality “ under the guise of a 
public purpose, not in the interests of 
the inhabitants of the neighbourhood, 
but with a view to profiteering.” Similar 
letters were written to the Corporation 
and to the Municipal Commissioner. On 
September 18, 1922, a notice was given 
that the plaintiffs intended to institute 
a suit against the Secretary of State for 
India in Counoil and the Municipality 
of Bombay. 

On June 21,1923, the plaintiffs filed 
this suit praying that it might be de¬ 
clared that all the proceedings taken in 
connexion with the acquisition of the 
property were invalid and of no effeot, 
and that the defendants, their officers 
or agents forthwith pending the hearing 
of the suit and thereafter permanently 
be restrained from taking any further 
steps to acquire possession of the pro¬ 
perty. The plaintiffs contended that the 
seoond and third defendants had no power 
to acquire the property for the purpose 
for whioh they proposed to aoquire the 
same. In particular they had no power 
to acquire the property for the purpose 
of • (a) erecting quarters for the accom¬ 

modation of Municipal servants; (b) 
ereoting shops to be let out on hire for 
profit; and (o) recoupment of expenses 
inourred in the acquisition of other land 
acquired or to be aoquired for legitimate 
purposes.” 

Defendants Nos. 2 and 3 have put 
in their written statement, and the real 
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defence to the plaintiffs' claim is con¬ 
tained in para. 10 thereof: 

“ Referring to para. 9 of the plaint 
these defendants without prejudice to 
the contention contained in para. 9 
hereof, deny each and every contention 
contained in the said para, and say that 
they have power to acquire land for the 
purposes therein mentioned. These defen¬ 
dants say further that in fact the pur¬ 
poses (b) and (c) mentioned in the said 
para, are not mentioned in the said 
declaration which states the purposes for 
which the said land is required. These 
defendants deny that they in fact propose 
to acquire the said land for the said 
purposes (b) and (c). The erection of 
shops, if within the powers of the second 
defendants (as they say it is) is merely 
incidental to the said proposed scheme. 
These defendants say further that the 
second defendants would in any event be 
entitled to use the said land for any 
purpose for which the Municipal Act 
authorized its use although such purpose 
was not that mentioned in the said 
declaration.” 

Defendants Nos. 1 and 4 have filed 
their written statement, their main con¬ 
tention being that by reason of S. 6 (3) 
of the Land Acquisition Act, 1894, the 
said declaration is conclusive evidence 
that the land is needed for a public pur¬ 
pose and the plaintiffs are debarred from 
alleging the contrary. 

Numerous issues were ra’sed at the 
hearing. A large number of them were 
purely on technical points which the 
defendants might well have conceded. 
On Issues Nos. 2 and 7, whether the suit 
was maintainable as against all the defen¬ 
dants, viz., 1 to 4, the learned Judge held 
that the suit was maintainable in spite 
of S. 6, Cl. (3), of the Lanl Acquisition 
Act; it even seems to have been con¬ 
ceded before the learned Judge by the 
defendants that the suit was maintain¬ 
able. However in any event it is per¬ 
fectly clear there is nothing in the point. 

In Amulya Chandra Banerjea v. 
Corporation of Calcutta (l), a suit was 
brought for a declaration that the Muni¬ 
cipality of Calcutta was not oompstent 
according to law, to acquire certain land 
in Calcutta, the property of the appel- 

11) 1922 P. C. 333=49 Cal. 838=49 I. A. 

255=16 M. L. W. 673=31 M. L. T. 155= 

43 M. L. J. 634=27 C. \V. N. 125=21 A. 

L. J. -7=37 C. L. J. 67 (P. C.). 


lants. The District Judge held that the 
declaration made by the Governor on 
September 6, 1915, under the Land 
Acquisition Act, that the land was re¬ 
quired for a public purpose was conclusive 
against the plaintiffs. On appeal to the 
High Court a different opinion was 
expressed by the Judges in appeal. They 
considered that the declaration of the 
Governor under S. 6 (3) of the Land 
Acquisition Act was not conclusive. The 
case went to the Privy Council, but the 
point does not appear to have been argued 
before their Lordships. It may be pre¬ 
sumed that it was thought that the point 
was not worth arguing. 

But in Trustees for the Impro y rment of 
Calcutta v. Chandra Kinta Ghosh (2), 
the point does seem to have beeu taken, 
and at p. 506 (47 Cal.) there is the follow¬ 
ing passage : 

Whenever the Local Government 
does sanction an improvement scheme, 
there is a du:y to announce the fact by 
notification, *nd the publication of a 
notification is conclutive evidence that 
the scheme has been duly framed and 
sanctioned. This provision does not affect 
the right of the respondent to institute 
a suit to have it declared that the Board 
in framing the scheme acted ultra vires 
or that the schemes as sanctioned does 
not authorize the appellants to acquire 
by compulsion the land in question.” 

It wa3 open then to the plaintiffs 
to seek the declaration they ask for 
in the suit. If the Corporation 
were not empowered by the provi¬ 
sions of the City of Bombay Municipal 
Act, 1888, to acquire the land in suit, 
then the plaintiffs would be entitled to 
the injunction they asked for. The 
learned trial Judge has held that the 
Municipality were empowered by the pro¬ 
visions of S. 63, Cl. (k) to acquire land for 
the parpose of building quarters for 
municipal servants, as that was a measure 
likely to promote public safety, health, 
convenience or instruction. 

That question also arose in the case 
just referred to, viz., Amulya Chandra 
Banerjea v. Corporation of Calcutta (1). 
There the Municipality desired to acquire 
surplus land for the purpose of erecting, 
at the expense of a private benefactor, a 

(2) [1919] 47 Cal. 503=11 L. YV. 566=38 M. 

L. J. 511=18 A. L. J. 521=22 Bora. L. 

R. 586=32 C. L. J. 65=56 I. C. 32=24 

C. W. N. 881 (P. C.). 
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dbarmasala for the use of the numsrous 
worshippers resorting a5 cartain seasons 
of the year to a Hindu t9mple within the 
area of the improvement scheme. Tneir 
Lordships said (p S44):—* 

“ The construction and maintenance of 
a dbarmasala cannot be said to be ruled 
out of S. 14 (si), which covers ‘ any 
other matter which is likely to promote 
the public health, safety or convenience, 
or the carrying out of this Act.’ This being 
so, their Lordships would be the last to 
question the opinion of, or the exercise 
of discretion by, the Municipality of Cal¬ 
cutta, even if they differed from it, which 
they certainly do not. The Act by S. 14 
and S. 5)6 has expressly placed the 
discretion, not with this Board or with a 
Court of law. but with the Municipality 
itself. The Corporation has the power of 
acquisition of land which may in their 
opinion be needed for carrying out any 
of the purposes of the Act.” 

The grounds on which the Municipal 
Commissioner considered that the land in 
suit should be acquired for the purpose 
of housing Municipal servants appear in 
his letter of July 23, 1919 : see Exhibit 1. 
We agree with the trial Judge that the 
building of quarters for Municipal ser¬ 
vants should be held to b9 a measure 
likely to promote public convenience. In 
any event, if the Municipal Commissioner 
and the Corporation think that such 
measure is likely to promote public con¬ 
venience, the matter lies with in their 
discretion, and it would not be for a 
Court of law to interfere with the exer¬ 
cise of that discretion. 

The onlv other point in the case is 
whether the fact that the Municipal 
Commissioner had recommended that a 
portion of the land so acquired should be 
built upon, not onlj for the purpose of 
providing quarters for Municipal servants, 
but aUo for providing shops, was a 
sufficient ground for saying that the 
whole object of the Corporation in acquir¬ 
ing this land was contrary to the provi¬ 
sions of the Aot. The learned Judge on 
this question said :— 

“ It is not suggested before me and 
cannot be suggested that it is open to the 
Corporation to acquire land to put up 
shops with a view to earn any dividend 
or interest on the outlay. It is urged, 
however, that here the purpose of 
acquisition is different, and that the put- 
-ting np of shops ia merely inci Cental to 


it. After a careful consideration of this 
argument, I have come to the conclusion 
that the putting up of eighty-four shops 
would not be merely an incidental thing. 
It was a part of the scheme which was 
supposed to reduce the burden of a heavy 
outlay in building quarters for Municipal 
servants and in acquiring the property. 
Indeed, as suggested by the Municipal 
Commissioner in his letter of September 
27, 1920, it may be possible to alter the 
scheme after the whola land is acquired 
and even to make it more profitable. But 
on the record as it stands I am clear that 
the putting uoof eighty-four shops is a 
substantial part of the development 
scheme for which this land is acquired. 
Tbe public body which is given powers to 
acquire land for the purposes of the Act 
mus; be properly confined to the limits of 
those powers, and cannot ha allowed to 
exceed the same by treating acquisition 
of land for shops as merely incidental to 
the main scheme. In othar words when 
the acquisition of an area is based upon 
the development scheme which contem¬ 
plates an appreciable part thereof to be 
put to use not permissible under the Act, 
tbe acquisition cannot be justified. It is 
possible for the Corporation to require the 
whole or a part of this area for school, 
reoreation ground and building quarters 
for Municipal servants, so far as they 
reasonably and bona fide require it for 
those purposes ooly. But the present 
acquisition is for the purpose of develop¬ 
ing it as a Municipal estate not ooly for 
purposes for whioh it is permissible to 
the Corporation to acquire land but also 
for a purposa for whiob it i3 not permis¬ 
sible to the Corporation to acquire any 
land. It is not possible to say how much 
of the acquired land would be put to such 
use. It is sufficient to say that the put¬ 
ting up of shops which oould be let to the 
Public on rack rent is a substantial part 
of the scheme for whioh the land is 
required by the Municipality and would 
take up an appreciable area of the land 
acquired. No decided cases bearing on 
this point have been cited before me, 
and I have to decide the question with 
reference to this acquisition on the parti¬ 
cular facts before me. Whether the shops 
come in incidentally in the whole scheme 
or form a real and practical basis of the 
whole scheme, it is undoubtedly a part 
and in my opinion a substantial part, and 
by no means a negligible part, of the 
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scheme ; and I do not see how, under the 
cover of acquisition for recognized pur¬ 
poses, any land could be acquired for a 
purpose not recognized by the Municipal 
Act." 

The result was that a decree was 
passed in favour of the plaintiffs, and it 
was declared that all the proceedings 
taken by Defendants Nos. 2 and 3 in 
connexion with the application of the 
property in suit were invalid and of no 
effect, and that Defendants Nos. 2 and 3 
were restrained permanently from taking 
any further steps to acquire possession of 
the property under the declaration dated 
June 27, 1922. 

Now it will be seen from the plan on 
p. 23 what part of the area to be acqui¬ 
red was intended to 1)6 built upon to 
provide quarters for Municipal servants. 
It was contended for the appellants that 
merely because the Municipality had in 
contemplation the utilization of the 
ground floor of the premises to be built 
upon that area as shops there was no 
sufficient ground for holding that the 
Municipality could not proceed with the 
scheme and could not be allowed to ask 
Government to continue the proceedings 
under the Land Acquisition Act. We 
cannot agree with the conclusion of the 
learned Judge that because the Commis¬ 
sioner and the Corporation contemplated 
building these shops, that was a sub¬ 
stantial part of the scheme, or, as the 
learned Judge has in effect held, a part of 
the scheme on which the whole of the 
acquisition proceedings depended, so that 
the acquisition of this large area was 
entirely outside the powers of the Corpo¬ 
ration. It may be inferred from the 
Municipal Commissioner’s letter of Sep¬ 
tember 27, 1920, that the rents which 
were expected to be collected from the 
tenants of the shops on the ground floor 
would be higher than the rents of the 
same premises if they were occupied for 
living purposes by Municipal servants. 
But the only result of the ground floor 
premises being occupied by Municipal 
servants would be that the return on the 
capital outlay would be les3. It is really 
a matter of administration for the Corpo¬ 
ration to decide, when the land has been 
acquired and the plans for providing 
quarters for Municipal servants have been 
made out, whether a certain portion of 
the premises can be more conveniently 
let out for other purposes. That is a 


matter which has to he decided when th& 
land has been acquired, and the mere 
fact that the provision of shops is 
contemplated would not be sufficient, in 
our opinion to invalidate the whole 
scheme. 

That really is the main question in the 
appeal. There is no necessity for us to 
deal with the other points that a'ise from 
the remaining issues which were consi¬ 
dered by the learned Judge. There aro 
twenty-four grounds in the memorandum 
of appeal, and the learned counsel who 
argued the case for the appellants has 
wisely touched upon only those with 
which we have dealt. It would be better 
in a case of this description if technical¬ 
ities were avoided, as much time would 
be saved thereby. 

The appeal will be allowed and the suit 
dismissed with costs throughout. One 
set of costs allowed. Cross-objections 
dismissed with costs. The Taxing Master 
.can tax the costs of Issues Nos. 1, 2, 3, 6 
and 7 which are decided against the 
defendants, and the plaintiffs will be 
entitled to the costs of those issues. 

Appeal allowed. 
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Macleod, C. J., and Coyajee, J. 
Vagha Jesang and others —Applicants. 

v. 

Jagjivan Amritlal Desai and others — 
Opponents. 

Civil Application for Revision No. 294 
of 1924, Deoidod on 24th June 1925, from 
the order of the Sub.-J. of Godhra in 
Small Cause Suit No. 437 of 1923. 

Latidlord and Tenant—Suit for -enhanced rent 
for excess land—All cosharer landlords must join 
—Civil P. C.. 0. 1, R. 1. 

Where the tenants have been paying certain 
rent in past ye»rs for the land in tlieir occupa¬ 
tion, it is not open to one cosharer to file a suit 
seeking to recover from them greater amount of 
rent than has been paid in the past. Whether 
the claim made is one for euhanced rent, or ft 
claim for rent for excess land taken in occupa¬ 
tion by the tenants, the principle is the same, 
that the question must not be at the mercy of 
one sharer, but must be decided between the 
tenants and the whole body of sharers entitled 
to claim rent as landlords. [P. 543 C. lj - 

R. W. Desai —for Applicants. 

H. M. Mehta —for Opponents. 


1925 In Re. Naginlal Maganlal (Taraporewala, J.) Bombay 543^ 


Macleod, C. J, —These are applica¬ 
tions entertained under S. 25 of the 
Provincial Small Cause Courts Act in 
guit3 filed by the Desais of the village of 
Vinzol. The plaintiffs were nob entitled 
to claim the whole of the rent. They are 
sharers to the extent of fourteen annas 
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Taraporewala, J. 

Naginlal Slaganlal Jaichand , IN R. 

and 

Gunvantrai Dhirajlal Desai —Ex parte- 


and seven and a half pies. The sharer 
entitled to the balance is not a party to 
the proceedings. The plaintiffs are claim¬ 
ing their share of what is payable by the 
tenants, at a higher amount than has 
been paid in the previous years, on the 
ground that although the bigha in these 
cases may be the same, the tenants are 
liable to pay additional rent for certain 
excess land in their occupation. It would 
not, therefore, be, strictly speaking, a suit 
for enhanced rent, but merely a claim 
tint the tenants should pay the proper 
rent for the lands they are cultivating, 
the rate itself being admitted. But since 
these tenants have been paying certain 
rents in past years for the land in their 
occupation, it is not open to one cosharer 
to file a euit seeking to recover from the 
defendants a greatar amount of rent than 
has been paid in the past. Whether the 
claim made is one for enhanced rent, or 
a claim for rent for excess land taken in 
occupation by the tenants, the principle 
is the same, that the question must not 
be at the mercy of one sharer, but, if at 
all, must be decided between the tenants 
and the whole body of sharers entitled to 
claim rent as landlords. 

On those grounds we think the Judge 
was wrong in entertaining the claim of 
the plaintiffs who were entitled to only 
fourteen annas and 9even and a half pies 
share of the increased rent from the 
defendants. The defendants would still 
be liable to pay the balance of the rent to 
the cosharer, and again they might be 
harassed by a olaim for more rent on 
some entirely different principle. If 
higher rents are to be asked for, then they 
can only be asked for by the whole body 
of sharers : see Balabishna v. Moro (l). 

We, therefore, make the rule absolute 
and amend the deoree by directing that 
the amounts admitted by the defendants 
as due to the plaintiffs for rent be substi¬ 
tuted for the amounts deoreed. The 
applicants will be entitled to their costs 
of the rule in all these applications. 

Rule made absolute . 


U) (1897) 21 Born. 164. 


Insolvency Case No. 322 of 1925, 
Decided on 22nd June 1925. 

(a) Civil P. C.. S. 24— High Court In Insolvency 
jurisdiction cannot withdraw insolvency pro¬ 
ceedings pending with a Sub-Judge in the presi¬ 
dency—Prcsy. Towns Insol. Act 11009), S. 18. „ 

The High Court in the exercise of its insol¬ 
vency jurisdiction has no power to order a with¬ 
drawal of the proceedings in insolvency from the 
Court of the Subordinate Judge in the presi¬ 
dency to itself. [39 Bom. 604 Appr.) But in the 
exercise of the jurisdiction of the High Court in 
insolvency a Judge invested with that jurisdic¬ 
tion has power Under S. 18 to stay any suit or 
other proceeding pending against the insolvent 
in a District Court or Subordinate Judge’s Court 
in the Presidency which is subject to 
the • superintendence of the High Court. 
1922 Bom. 3J0 Expl. and [P 545 C l], 

[b) Prcsy. Towns I)isol t Act (1909) S . 22— Section 
enables staying t($ own proceedings and not of 
another Court. 

Section 22 enables the Court to stay its own 
proceedings and not to order some other Court to 
stay prooeedinga and the -powers are exercisable 
ou the Court being satisfied that insolvency pro¬ 
ceedings are pending in any othor British Court 
and that the property of the debtor could be 
more conveniently distributed by such Court 
among his creditors. [p 545 q 4 ) 

Jinnah —for Petitioning Creditors. 

Chimanlal Setalvad —for Official Liqui¬ 
dator. 


*aiapurcwttia, j.-ine executor of 
the petitioning oreditor in this insolvenoy 
proceeding has taken out this notice of 
motion against the First Class Subordi¬ 
nate Judge, Ahmedabad, and three other 
persons being the receivers of the estates 
of the insolvents appointed by the First 
Class Subordinate Judge, Ahmedabad, in 
insolvenoy proceedings pending in the said 

SMvdasani, the liquidator 
of the Whittle Spinning and Manufactur¬ 
ing,Company, Ltd., for an order: (a) either 
to transfer or stay the proceedings in the 
Court of the First Class Subordinate 
Judge at Ahmedabad and order the 
receivers appointed by the First Class 
Subordinate Judge at Ahmedabad to 
hand over all the assets effects, papers, 

. m . formation collected, etc., to 
the Offioial Assignee of Bombay subjeot 
to the payment of such allowance, if any, 
as to this Court may seem right to 
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be made to the said receivers out of the 
estate of the said insolvents come into 
their hands ; or (b) to direct the First 
Class Subordinate Judge's Court at 
Ahmedabad requesting the said Court to 
act merely in aid of this Honourable Court 
and auxiliary thereto in administering the 
estates of the said insolvents, and in the 
meantime for an order against the said 
receivers to the effect above mentioned; 
and for such other directions as to this 
Court may seem right. 

This application was opposed by Mr. 
Shivdasani who appeared by counsel. 

The facts relevant to the present notice 
cf motion are as follows: — 

A petition was presented in the Court 
of the First Class Subordinate Judge, 
Ahmedabad, for adjudicating all the three 
persons, who have been adjudicated in¬ 
solvents in the proceedings before this 
Court, insolvents under the Provincial 
Insolvency Act. On the said application 
the First Class Subordinate Judge of 
Ahmedabad made orders on February 18 
and 19, 1925, appointing Respondents 
Nos. 2, 3 and 4 as provisional receivers res¬ 
pectively of the estates of the three insol¬ 
vents. Before the final order of the 
adjudication, however, was made by the 
Court at Ahmedabad a petition was pre¬ 
sented in this Court by the petitioning 
creditor for adjudicating the said three 
persons insolvents, and an order of adjudi¬ 
cation was made on the said petition by 
this Court on March 9, 1925. Thereafter, 
on March 21, 1925, the Ahmedabad Court 
made a final order adjudicating the said 
three persons insolvents. An application 
was made to this Court for stay of the 
proceedings in this Court under S. 22 of 
the Presidency Towns Insolvency Act on 
the ground that the insolvency pro¬ 
ceedings were pending in the Ahmedabad 
Court and that it would bo more conveni¬ 
ent for that Court to proceed with the 
insolvency proceedings. The said appli¬ 
cation was heard by Mirza, J. in the 
vacation and dismissed by him. I am 
told that the petitioning creditor in the 
Ahmedabad Court, Mr. Shivdasani, has 
appealed against the said order of Mr. 
Justice Mirza and the said appeal is 
pending. I was further told by counsel 
for Mr. Shivdasani that the petitioning 
creditor in this Court had applied to the 
First Class Subordinate Judge at Ahmeda¬ 
bad to stay the insolvency proceedings 
before him under S. 36 of the Provincial 


Insolvency Act on the ground that this 
Court had refused to stay the proceedings 
pending before it in insolvency against the 
said insolvents, and that the proceedings 
would be more conveniently carried on in 
this Court, and that the Ahmedabad 
Court dismissed the application and 
refused to stay the proceedings pending 
before it. The executor of the petitioning 
creditor in this Court has now applied by 
the present notice of motion for transfer 
or stay of the insolvency proceedings in 
the Ahmedabad Court. 

There is thus in a way an impasse. The 
receivers appointed by the Ahmedabad 
Court are collecting the assets of the 
insolvents under the orders of the 
Ahmedabad Court and the Official Assignee 
of Bombay is at the same time entitled to 
collect the assets, the same having vested 
in him under the order of adjudication 
passed by this Court, and there is no 
doubt that it would be in the interest of 
all the parties concerned that the insol¬ 
vency proceedings should he carried on in 
one or other of these two Courts. 

The question before me is whether, 
under the circumstances. I have got the 
jurisdiction to order either a transfer or a 
stay of the insolvency proceedings pending 
in the Ahmedabad Court. 

Mr. Jinnah for the petitioning creditor 
contended that under S. 90 of the Presi¬ 
dency Towns Insolvency Act this Court 
has the like powers, and has to follow the 
like procedure, as it has and follows 
in the exercise 'of it3 ordinary original 
civil jurisdiction, and that under 
S. 24 of the Civil Procedure Code the 
Court his power to withdraw any suit, 
appeal or either proceeding, pending in 
any Court subordinate to it, and try or 
dispose of the same. As pointed out by 
me in the course of the argument, it has 
been held by a Full Bench of this Court 
in Narayan Vithal Samant v. Jcwikibai (l) 
that the powers under S. 24 of with¬ 
drawal can be exercised by the Judge 
sitting on the appellate Side of this Court 
only and not by a Judge sitting on the 
Original Side of the High Court. The 
powers of the Insolvency Court given 
thereto under S. 90 of the Presidency 
Towns Insolvency Act, being only such 
powers as are exercised by his Court in 
the exercise of its ordinary original civil 

jurisdiction, the power of transfer or with- 
~ -- ■ ... — 

(1) [1915] 39Bom. G04=30 I. C. 560=17 Bom. 

L..R. 655 (F. B.) 
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drawal is necessarily not one which is 
delegated to this Court under S. 90 and 
is, therefore, not one which this Court can 
exercise. 

Mr. Jinnah relied upon the decision in 
Srinivasa Aiyangar v. The Official As- 
sitjnce of Madras (2). There the learned 
Judges assumed that the Judge sitting on 
the Original Side could exercise the 
powers under S. 24 of the Civil Procedure 
Code. Therefore the decision is of no 
value in this matter. 

I hold that I have no power as a 
Judge in insolvency to order a with¬ 
drawal of the proceedings in insolvency 
from the Court of the Subordinate Judge 
at Ahmedabad to this Court. 

Mr. Jinnah then contended that in any 
event under S. 18 of the Presidency 
Towns Insolvency Act this Courl had 
power to stay the insolvency proceedings 
in the Ahmedabad Court. The section, in 
my opinion, is not very happily worded. 
The corresponding section in the English 
Bankruptcy Act of 1914 is S. 9. It runs 
as follows : 


9. (1). The Court may, at any time 
after the presentation of a bankruptcy 
petition, stay any action, execution, or 
other legal process against the property or 
person of the debtor, and any Court in 
which proceedings are pending against a 
debtor may, on proof that a bankruptcy 
petition has been presented by or against 
the debtor, either stay the proceedings 
or allow them to continue on such terms 
as it may'think just.” 

The wording of S. 9 of the English 
Bankruptcy Act would clearly not include 
insolvency proceedings which may be 
initiated by the debtor himself or by his 
creditors. 


The object of S. 9 of the English Bank 
ruptcy Act and of S. 18 of the PresideDcj 
Towns Insolvency Act is really to pro. 
toot the property and person of the in. 
solvent from any action, execution o: 
other legal process, against him and t( 
ensure the proper administration and dis 
tribution of his estate among the creditors 
Looking at S. 18 itself, I am of opiniot 
that the wording thereof is more oonsis 
tent with the interpretation that insol 
vency proceedings are not included unde 
that seotion. The sub-C. (1) give 
the power to this Court to stay any sui 
or oth er proceeding s nnndim? walnut th 
(2) [1918] 88 Mad 472=14 M. 184=25*t 
KJ. 299—(1918) M. \V. N. 1014=21 I •( 
77=(19ll) M. W. N. 45. 
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insolvent in any Court. Now, insolvency 
proceedings could only be pending before 
the Judge exercising insolvency jurisdic¬ 
tion in the High Court. Therefore, any 
suit or other proceeding, so far as the 
Judge or Judges of this Court are con¬ 
cerned, must necessarily mean suit or 
other proceeding other than an insolvency 
proceeding. As to insolvency proceedings 
this Court is empowered to stay them 
under S. 22 in its own Court. 

Coming to 9ub-C. (2) of S. 18, 
which provides for the service of the 
order made under sub-C. 1, it directs 
that the order may be served on the 
plaintiff or other party prosecuting such 
suit or proceeding. Now, in the insol¬ 
vency proceedings, there is neither the 
plaintiff nor any party prosecuting the 
proceeding immediately after the adjudi¬ 
cation order is made. It is the Court that 
administers the estate of the insolvent, 
and the Official Assignee who takes all 
the necessary steps for collecting the 
estate of the insolvent and distributing 
the property among the creditors. There 
is no party which can be said to pro¬ 
secute the proceedings. There is no doubt 
that when the petition is presented by 
the oreditor, so far as the hearing of the 
petition and making of the order is con¬ 
cerned, he is a party thereto prosecuting 
the said petition. But immediately an 
order of adjudication is made, he is no 
longer a party prosecuting the proceedings 
under such order although he is entitled 
to appear under certain ciroumstances 
hefore the Court and ask for directions 
just as any other creditor is entitled to do. 

Had the insolvency proceedings been 
included under S. 18, one would have 
found some provision in sub-C. (2) 
for service of the order made under 
sub-C. (1). on a receiver of the insolvent’s 
estate appointed by any other Court exer¬ 
cising jurisdiction in insolvency. In my 
opinion, the wording of sub-C. (2) is 
consistent only with the construction 
that insolvency proceedings are not in¬ 
cluded under S. 18. 

The provision as to service of the order 
staying any action or proceeding under 
the English Bankrupioy Aot is contained 

1Q - 4 .u' «.u’ su ^'^- an<3 >9 identical 
with the provision under S. 18, sub-C. 

12J of the Presidency Towns Insolvency 
Act. . 

This point is also made dear by looking 
at the other sections of the Presidency 
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Towns Insolvency Act, the Provincial 
Insolvency Act, and the English Ban¬ 
kruptcy Act. S. 22 of the Presidency 
Towns Insolvency Act specifically pro¬ 
vides for stay of insolvency proceedings in 
one Court when they are pending in more 
Courts than one. That section enables 
the Court to stay its own proceedings and 
not to order some other Court to stay 
proceedings, and the powers are exercis¬ 
able on the Court being satisfied that in¬ 
solvency proceedings are pending in any 
other British Court and that the property 
of the debtor could be more conveniently 
distributed by such Court among his cre¬ 
ditors. No doubt, an application was 
made under that section to this Court to 
stay the proceedings pending in this Court 
and this Court refused to do so. It 
merely means that in the exercise of the 
discretion given under S. 22, this Court 
thinks that the other Court in which the 
insolvency proceedings are pending would 
not be able more conveniently to distri¬ 
bute the property of the debtor. 

Then coming to the Provincial Insol¬ 
vency Act, it appears that the District 
Courts and the Courts subordinate thereto, 
which exercise insolvency jurisdiction 
under S. 3 of the Provincial Insolvency 
Act, have not been given a power to stay 
any suit or other proceeding pending 
against the insolvent in any other Court, 
but it is provided by S. 29 that any Court 
in which the suit or other proceeding is 
1 tending should, on proof of proceedings 
under the Provincial Insolvency Act,either 
stay the proceedings or allow it to continue 
on such terms as the Court may think fit. 
However, S. 22 of the Presidency Towns 
Insolvency Act is reproduced in S. 36 
of the Provincial Insolvency Act, and the 
District Courts are given the same powers 
to stay their proceedings on proof of pen¬ 
dency of insolvency proceedings in an¬ 
other Court against the same debtor and 
that property of the debtor could bo more 
conveniently distributed by such other 
Court. The reproduction of S. 22 of the 
Presidency Towns Insolvency Act in the 
Provincial Insolvency Act shows that the 
insolvency proceedings are considered on 
a different footing from a suit or other 
proceeding pending against the insolvent 
and therefore they are treated separately 
by separate sections. 

It is to be noted that under the English 
Bankruptcy Act insolvency jurisdiction is 
given both to the High Court ar.d to the 


County Courts. By S. 105, sub-Cl. (2) 
of the English Bankruptcy Act it is speci¬ 
fically provided that a Court having juris¬ 
diction under the Act shall not be sub¬ 
ject to be restrained in the execution of 
its powers under the Act by the order of 
any other Court, nor shall any appeal lie 
from its decision except in manner directed 
by the Act. 

Section 100, sub-Cl. (2), provides for 
transfer of proceedings in bankruptcy from 
cne Court to another as follows :— 

“Any proceedings in bankruptcy may 
at any time, and at any stage thereof, and 
either with or without application from 
any of the parties thereto, be transferred 
by any prescribed authority and in the 
prescribed manner from one Court to 
another Court, or may, by the like autho¬ 
rity, be retained in the Court in which the 
proceedings were commenced, although it 
may not be the Court in which the pro¬ 
ceedings ought to have been commenced.' 

By S. 172 it is provided that the Lord 
Chancellor may with the concurrence of 
the other Lords make general rules for 
carrying into effect the objects of the Act 
provided that the general rules so made 
shall not extend the jurisdiction of the 
Court. 

The Bankruptcy Rules of 1915 made 
under the powers so given provide by 
Rules 18 to 25 for the transfer of insol¬ 
vency proceedings from one Court to an¬ 
other. 

The English Bankruptcy Act thus 
makes it quite clear that S. 9 thereof, 
on which S. 18 of the Presidency-Towns 
Insolvency Act is based, does not empower 
the Court exercising the insolvency juris¬ 
diction to stay proceedings in insolvency 
pending in any other Court. 

On all these considerations, I have 
come to the conclusion that S. IS does 
not empower me in the exercise of insol¬ 
vency jurisdiction to stay insolvency pro 
ceedings in the Ahmedabad Court. 

Although in the course of the argument 
counsel stated to me that they had not 
found any decision on the construction of 
S. 18, 1 have found that there is one given 
by Mr. Justice Marten In re Mancck- 
chand (3). Mr. Justice Marten came to 
the same conclusion and held that S. 18 
did not empower this Court to staj pro¬ 
ceedings in insolvency in any other Court. 
Mr. Justice Marten held that the words 
" other proceeding " in S. 18 should be 

(91 Born. *)6=24 Bo.n. L. K. 872 
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lejusdem generis or analogous to a suit. 
He, however, pat his judgment on another 
'ground, namely, that the District Court 
was not subject to the superintendence of 
the Commissioner in Insolvency and that 
consequently on that ground alone S. IS 
was not complied with. With great res¬ 
pect to the learned Judge, I do not agree 
with him on this point. If the said con¬ 
struction was correct, the words in 
S. 18, sub-Cl. (1) ‘ or in any other 
Court, subject to the superinten¬ 
dence of the Court ” would be absolutely 
nugatory and of no effect because the 
power to stay proceedings pending against 
an insolvent before any Judge or Judges 
of the High Court is provided for in the 
first part of the section. The meaning 
put upon the word “ Court ” in the sec¬ 
tion by Mr. Justice Marten, however, is, 
in my opinion, not correct, in view of the 
definition of the word “ Court " as U3ed 
in the Presidency Towns Insolvency Act. 
S. 2 (h) defines the “ Court " as the Court 
exercising jurisdiction under the Act, and 
S. 3 provides that the Courts having juris¬ 
diction in insolvency under the Act shall 
be. 

(<i) The High Courts of Judicature at 
Fort William, Madras, and Bombay ; and 

(b) The Chief Court of Lower Burma. 

Therefore, the Court exercising juris¬ 
diction under the Insolvency Act is the 
High Court of Bombay and not an indivi¬ 
dual Judge thereof. S. 4 makes it quite 
clear. It provides that all matters in 
respect of which jurisdiction is given by 
this Act shall be ordinarily transacted 
and disposed of by or under the direction 
of one of the Judges of the Court, and the 
Chief Justice or Chief Judge shall, from 
time to time, assign a Judge for that pur¬ 
pose. I am, therefore, exercising this 
jurisdiction by reason of the Chief Justice 
having assigned me as the Judge for 
transacting and disposing of matters in 
insolvency. But I am exercising the 
jurisdiction which is given to the High 
Court under S. 3. S. 18, sub-Cl. (l), 
further makes it clear that the " Court " 
referred to therein is the High Court as 
the power is given by the first part of the 
soction to stay any suit or any proceed¬ 
ing pending against insolvent before any 
Judge or Judges of the Court. The Judge 
or Judges of the Court are necessarily of 
the High Court and cannot refer bo a 
single Judge, who by reason of being as¬ 
signed for that purpose exoroises jurisdic- 
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tion in insolvency. The District Court 
of Ahmedabad as much as any other 
District Court or Subordinate Judge s 
Court in the Bombay Presidency, is sub¬ 
ject to the superintendence of the High 
Court. Therefore in the exercise of the 
jurisdiction of the High Court in insol¬ 
vency, I have power under S. 18 to stay 
any suit or other proceeding pending 
against the insolvent in a District Court 
or Subordinate Judge's Court in the 
Bombay Presidency which is subject to 
the superintendence of th9 Bombay High 
Court. 

The notice of motion thus fails so far 
as prayer (A) is concerned. 

Coming to prayer (B) of the notice of 
motion the petitioning creditor has asked 
for that relief under S. 1*26. In my opi¬ 
nion as the order of this Court refusing to 
stay insolvency proceedings is under ap¬ 
peal, it would be futile to give any direc¬ 
tion as prayed for by the executor of the 
petitioning creditor until the appeal is 
decided. If the appeal Court reverses the 
order of this Court, all insolvency pro¬ 
ceedings in this Court will be stayed or 
annulled, and there would be no occasion 
to ask for the aid of the Ahmedabad 
Subordinate Judge’s Court under S. 126 . 
If the order of this Court is confirmed by 
the appeal Court the question will then 
arise, if no proper steps are taken for the 
transfer of the insolvency proceedings in 
the Ahmedabad SubordinateiJudge'sCourt; 
to this Court as to how far She Ahmedabad 
Court should be asked to aid this Court 
in the insolvency proceedings under S. 
126. The executor of the petitioning cre¬ 
ditor may then renew his application on 
proper grounds. At present I do not see 
any use in giving any directions under 
prayer (B) of the notice of motion. 

1. therefore, make no order on this 
notice of motion. 

Motion dischirgel. 
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(rt) Contract Act, S. 107— Sale must be within 
reasonable time. 

The sale by auction whether under the con¬ 
tract of the parties or S. 107 of the Indian Con¬ 
tract Act or otherwise must be within a reason¬ 
able time. The provision in a contract that 
“the company is at liberty to keep the said good 6 
or reseU them on our account and at our risk” 
cannot be construed as a power to keep the 
goods as long as the company liked before it 
resold. [P 550, C 2] 

(6) Contract—Breach of contract—Where date of 
sale is postponed bit consent . old contract conti - 
nues but date of breach is the postponed date if 
date is fixed, or the date when plaintiff refused 
to extend time or after reasonable time from last 
date of r/rant of indulgence. 

Where the time for performing a contract of 
sale has been postpDned, at the request either 
of vendor or purchaser, and the contract is ulti¬ 
mately broken, this has the effect of deferring 
the period at which the breach takes place and 
therefore alters the date with reference to which 
the damages are to be calculated. The old 
contract continues, but the date of the breach 
is shifted. The damages for non-delivery or 
non-acceptance of the goods will be calculated 
at the market price of such goods on tho last 
day to which the contract was extended if a date 
was fixed, or at the date when the plaiutiff 
refused to grant further indulgence, oi at a rea¬ 
sonable period after his Iasi grant of an in¬ 
dulgence. [P 551. C 1 ] 

★ (c) Contract Act. S. 107— Where vendor re¬ 
tains ownership he is entitled to difference' bel¬ 
ie ten contract rate and market rate on date of 
breach , but must mitigate damages as far as pos¬ 
sible—Where till•• has /Kissed t » vendee, vendor 
may recover price though vendee has not taken 
delivery or may sue for breach of contract even 
after resale of goods—In latter case damages arc 
the difference between contract rate and market 
rate when contract ought to have been completed . 

If the property in the goods did not pass to 
vendee the measure of damages would normally 
be the difference between the contract rate and 
the market rate at the date of breach. It is 
undoubted law that a plaintiff who sues for 
damages owes the duty of taking all reasonable 
steps to mitigate the loss consequent upon the 
breach and cannot claim as damages auy sum 
which is due to his own neglect. But the loss 
to be ascertained is the loss at tho date of the 
breach ; [ Halsbury , A' 332 (g) I>iss.] If at that 
date the plaintiff could do something or did 
something which mitigated the damage, tho de¬ 
fendant is entitled to the benefit of it. If the 
purchaser refuses to accept the goods, and tho 
property has passed to him, the vendor may at 
his option consider the contract of sale as still 
unbroken, and recover their entire price in an 
action for goods bargained and sold, even though 
they have not been delivered. He may, on the 
other hand, after the time for acceptance has 
expired, or any other essential condition has 
been broken, sue for breach of tho contract, 
even after he has resold the goods. In the lat¬ 
ter case, the measure of damages is the difference 
between tho contract price and the market price 
at the timo when the contract ought to have 
been completed, for the seller may take his 
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goods into the market and obtain the current 
price for them. [P 551, C 2 P 554. C 1] 

(d) Civil P. C„ S. 34— Interest on damages. 

Where a party improperly delays the ascer¬ 
tainment of damages fora long time he should 
be penalized by awarding interest from date of 
suit. [P 556, C 1] 

if (r) Contract Act , S. 230 — Agent can sue in 
his men name if he has an interest in the con¬ 
tract. 

An agent may sue in his own name on con¬ 
tracts made by him on behalf of his principal 
in the following case, namely, where, as in tae 
case of factors and auctioneers, he has a special 
preparty in. or lien upon, the subject-matter of 
the contract, or has a beneficial interest in the 
completion thereof. The proper parson to bring 
the action is the person whose right has been 
violated. Though there are certain exceptions 
to the general rule, for instance, in the case of 
agents, auctioneers or factors, these exceptions 
are in truth more apparent than real. The 
real proposition of law. which these and other 
cases establish, is that where an agent enters 
into a contract as such, if he has interest in the 
contract, he may sue in his own name. Unless 
the contract, for the breach of which the action 
is brought is one made by the agent he has no 
cause of action because there is no privity 
between himself and the defendant. 24 Mad. 30 
Appr. [P 558. C 1 & 2] 

if If) Contract Act. S. 140— The word invested ' 
dispenses with necessity of assignment. 

The word invested" is a strong one and com¬ 
ing as it does in a statute it would operate as 
a transfer to the surety of the creditors* rights 
without the necessity of any written assign¬ 
ment. [P 559, C 2] 

ig) Lim. Act , S. 22— Nonjoinder. 

Joinder after limitation of proper but not 
necessary parties is not fatal. 22 Bom. 072 and 
28 Bom. 11, Appr. [P 5G0, C lj 

Davar and Engineer —for Plaintiffs. 

Lalji and Bhagvati —for Defendants. 

Marten, J.— This is a suit brought by 
the plaintiffs under a contract dated Oc¬ 
tober 6, 1920, in respect of the sale to 
the defendants of 75 out of a total of 
101 bales of bed-sheets, which were 
“bunto” goods, and were to be delivered 
between November 1920 and February 
1921. The original plaintiffs, when the 
suit was filed on January 19, 1922, were 
the present second plaintiffs, Messrs. 
Keshavji Manekchand & Go., They are the 
selling agents of the present first plain¬ 
tiffs, the Coorla Spinning and Weaving 
Company, Limited, who were added as 
co-plaintiffs by my order of March 26, 
1924. 

It is common ground that on Novem¬ 
ber 19, 1920, the defendants took deli¬ 
very of 9ix out of the 101 bales and paid 
for the same. The plaintiffs' case is 
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that at the instance of one Mohanlal 
Anandji, who was a partner of the de¬ 
fendants or who was acting on their be¬ 
half, they gave time to the defendants as 
regards the balance of the goods, and 
agreed that the defendants should take 
delivery in one lot of all the remaining 
bales that were turned out to the end of 
February 1921. They accordingly gave 
a notice dated February 28, 1921, to the 
defendants that 75 bales were ready, and 
forwarded a delivery order. Subsequent¬ 
ly they say they saw Mohanlal who 
promised to take delivery shortly. Nest, 
on March 21, they wrote saying that 
twenty more bales became ready by 
March 16, and requiring delivery to be 
taken of 95 bales in all by March 31. 
No written reply was received to either 
of these letters. Then, on April S, they 
sent a solicitors’ letter to the defendants 
calling on the Utter to pay for the 95 
bales and to take them up without further 
delay, and stating that if they were not 
paid for within seven days, they would be 
sold on their account or proceedings 
would be taken. It is alleged by the de¬ 
fendants that this letter was not deli¬ 
vered till April 12. 

On April 13, the defendants in their 
letter of that date for the first time re¬ 
pudiated their liability, and claimed that 
the bales were tendered after the due 
date. On April 28, the plaintiffs wrote 
stating in effect that the course they had 
taken as regards the 75 bales was by ar¬ 
rangement with Mohanlal, and that those 
bales must be taken delivery of, but that 
if so desired the question of the twenty 
bales could remain open. On May 25, 
the defendants replied that Mohanlal was 
not a member of their firm, but was only 
a broker in the transaction, and had no 
authority to act in the way suggested. 
Subsequently, on June 27, after further 
correspondence the goods were sold by 
public auotion. Then, on November 10, 
1921, this plaint was declared, but for 
some unexplained reason it wa9 not ad¬ 
mitted till January 19, 1922. 

The defendants’ case is that the con¬ 
tract was with the first plaintiffs, the 
Coorla Mills Company, and not with their 
agents, and that accordingly this suit 
is barred by limitation, as the Mills Com¬ 
pany was not added as a coplaintiff till 
after the expiration of three years from 
the date of the breaoh of contraot in 
respect of whioh the suit is instituted. 


Secondly, the defendants say that Mohan¬ 
lal was not a partner of theirs, Dor was 
he authorized to grant any extension of 
time, and that accordingly they are not 
liable under the contract as the plaintiffs 
were not prepared to give delivery within 
the contract period. 

[The'following issues were framed at 
the trial : 

1. Whether the plaintiffs are entitled 
to maintain this suit. 

2. Whether Mohanlal referred to in 
para. 3 of the plaint was a member of the 
defendant firm. 

3. Whether plaintiffs gave intimation of 
the bales being ready to the said Mohan¬ 
lal as alleged in para. 3 of the plaint. 

4. Whether the said Mohanlal asked for 
time till the end of February 1921. 

5. Whether the said Mohanlal had any 
authority to make such representations 
on behalf of the defendants. 

6. Whether the 75 bales offered od 
Maroh 1, 1921, wore manufactured by the 
end of February 1921. 

7. Whether the defendants were bound 
to take delivery of any bales offered on 
March 1, 1921, on a true construction of 
the terms of the contract. 

8 . Whether the defendants committed 
a breach of the contract. 

9. If so, what is the date of suoh 
breach. 

10. Whether the auction sale dated 
June 27. 1921, is binding on defendants. 

11. Whether the plaintiffs suffered any 
and if so what damages. 

12. To what relief, if any, are the plain¬ 
tiffs entitled. 

13. Whether the suit is barred by limi¬ 
tation. 

After dealing with formal issues viz., 1 
and 6. His Lordship discussed the evi¬ 
dence of both parties as to whether ex¬ 
tension of time was granted at Mohan- 
lal’s instance and proceeded]. 

Under all the circumstances I am 
also satisfied that after the first deli¬ 
very of six bales it was agreed through 
Mohanlal that instead of taking delivery 
of the remaining bales as thej became 
ready, the defendants should take deli¬ 
very in one lot of all the remaining bales 
manufactured up to the end of February 
1921. Accordingly in my judgment the 
terms of the suit contract were varied in 
this respect. It may, therefore, be that, 
striody speaking, this was not a mere 
withholding of delivery at the request of 
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the purchasers as in Oyie v. Earl Vane 
(1) and Ilickmnn v. Haynes (2), but 
amounted to the substitution of a new 
contract, which in England might have 
required to be in writing having regard 
to the Statute of Frauds. No point, how¬ 
ever, was made as to this before me, and 
its materiality would mainly seem to 
arise in considering the question of 
Mohanlal s authority. 

In the result as regards Issue No. 7 
I hold that the plaintiffs' letter and deli¬ 
very order of February 28, 1321, were 
in time, although not received by the 
defendants till March 1. As the goods 
to he taken delivery of under the new 
arrangement were all those manufactured 
up to the end of February, it follows, in 
my opinion, that the plaintiffs would not 
he obliged to serve notice until February 
had expired, and the bales actually manu¬ 
factured had thus been ascertained. My 
answer, therefore, to Issue No. 7 will be : 
“The defendants were bound to take deli¬ 
very of the 75 bales offered on March I, 
1921, on the true construction of the suit 
contract as subsequently varied by the 
arrangement with Mohanlal." On the 
facts therefore, as found by me, I need 
not consider what would have been the 
position if the suit contract had not been 
varied. But I incline to the view that 
in that event the notice actually given 
would have been too late, as the schedule 
to the contract stipulated for delivery 
' from November to February,” and not 
for manufacture throughout those months. 
Further, under Cl. 1, prior inti¬ 
mation had to he given to the defend¬ 
ants. Consequently to that extent the 
contract modified the terms of S. 93 of 
the Indian Contract Act. 

I will next consider whether 
Mohanlal had the requisite authority 
from the defendants, and this brings me 
so Issues No. 2 and 5. [His lordship dis¬ 
cussed the evidence on the point, and pro¬ 
ceeded as follows :—] 

After weighing then all the evi¬ 
dence, my conclusion is that Mohanlal's 
negotiations with the plaintiffs both before 
and after the ready contract and the suit 
contract were all effected with the know¬ 
ledge and consent of the defendants, and 
that he was in these transactions their 

(1) [ISOs] L. R. 3 Q. B. 272 = 9 B. S. 182=37 

I.. J. Q. B. 77=10 W. R. 103. 

"J 1.875] L. R 10C. P. 598=44 L. ,1. C. P. 

853=32 L. T. 873=23 W. R. 872. 


partner or at any rate a fully authorized 
agent and not a mere broker. I accord¬ 
ingly answer Issue No. 2 “Yes, or else was 
a fully authorized agent of the defendants 
to act on their behalf in the manner alle¬ 
ged by the plaintiffs.” And Issue No. 5 

** \T ft 

les. 

Uncer the above circumstances, I 
also hold that there wa9 a breach of con¬ 
tract by the defendants, and that accord¬ 
ingly Issue No. b must be answered "Yes.” 
This is not a case like that of the Phoenix 
Mills Ltd. v. Madliavdas Rupchand (3), 
where nothing at all was done by either 
party during the contract period. Nor is 
it like Toyo Menka Kaislia Ltd. v. Chabil- 
das Nathubhai (4) where the plaintiffs 
failed in their attempt to prove that the 
time for delivery had been extended by 
mutual consent. 

I next come to Issues No. 9, 10 
and 11. The goods having been re-sold 
by auction, the suit is brought not for 
the price of the goods but (a) for the 
difference between the auction and con¬ 
tract prices under Cl. 2 of tin contract 
or (b) alternatively for damages of the 
same amount or such other sum as the 
Court may deem fit to award. As regards 

(a) , I am of opinion that the ssle by auc¬ 
tion whether under Cl. 2 of the con¬ 
tract or S. 107 of the Indian Contract Act 
or otherwise must be within a reasonable 
time; that the sale on June 27, 1921, was 
unreasonably late; and that consequently 
the plaintiffs cannot rely on Cl. 2 (see 
Harichand and Co. v. Gosho Kabushiki 
Kaislia Ltd. (5), nor on S. 107 as justify¬ 
ing this particular sale. The provision in 
Cl. 2 that “the company is at liberty 
to keep the said goods or re-sell them... 
on our account and at our risk" cannot, I 
think, he construed as a power to keep 
the goods a9 long as the company liked 
before it re-sold. I accordingly answer 
Issue No. 10 “No.” 

As regards the alternative claim 

(b) : I think Issue No. 9 raises a question 
of difficulty as to the date of breach, viz., 
whether it should be taken to be within 
a few days of the service of the notioe of 
February 28, 1921, say March 4, or else 
on or about March 31, when the notice of 
March 21 (Ex. 2) expired. This depends 
in the first place on whether I can accept 

(3) [191G] 24 Bom. L.R. 142=09 I.C. 9. 

(4) 1922 Bom. 203=24 Bom. L.R. 149. 

(5) 1925 Bom. 2S=49 Bom. 25=20 Bom. 

L.R. 921. 
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Ratilal's evidence to the effect that after 
the notice of February 28, 1921, he saw 
Mohanlal several times, and that Mohan- 
lai promised to take delivery shortly. 
[His Lordship dealt with the evidence 
hearing on the point and concluded a9 
follows :—] 

In the result. I have arrived at the 
conclusion that Ratilal's evidence should 
be accepted in its entirety, and that hav¬ 
ing regard to Mohanlal’s promises the 
plaintiffs showed further forbearance and 
withheld delivery voluntarily at h;9 re¬ 
quest. Bub this further extension unlike 
the original extension to the end of Feb¬ 
ruary is not proved to have been to a 
definite agreed date. In this respect ac¬ 
cordingly the case resembles Oglev. Earl 
Vane (1) and Hickman v. Haynss (2) al¬ 
ready cited. The English Law on the 
point is thus stated in Mayne on Dam¬ 
ages, 9th Edn , pp. 17(1-177:— 

"Where the time for performing a con¬ 
tract of sale has been postponed, at the 
request either of vendor or purchaser, and 
the contract is ultimately broken, this has 
the effect of deferring the period at which 
the breach takes place, and, therefore, al¬ 
ters the date with reference to which the 
damages are to be calculated. The old 
contract continues, but the date of the 
breach is shifted. The damages for non¬ 
delivery or non-acceptance of the goods 
will be calculated at the market price of 
such goods on the last day to which the 
Icontract was extended if a date was fixed, 
|or at the date when the plaintiff refused 
[to grant further indulgence, or at a rea¬ 
sonable period after his last grant of an 
(indulgence." 

Under all the oircumstaoces, then 
I hold that the plaintiffs' notice of March 
21 giving a final ten days' time was a 
reasonable notice to give. I accordingly 
fix the date of the expiration of that 
notice, viz, March 31, as the date of the 
defendants’ breach of contract [of. Hick- 
f/uin v. Haynes and Plevins v. Doummr?(6)] 
The plaintiffs' subsequent letter of April 
8 would not, I think, extend the date of 
breach in the absence of proof of any 
subsequent negotiations after March 31. 
I accordingly answer Issue No. 9 “Maroh 
81. 1921.” 

I next turn to Issue No. 11 
which raises the question of quantum 
of damages. If the property in the 

(6) U8TOJ 1 C.P.D. 220=45 L.J.C.P. 695=35 
L.T. 263. 


goods did Dot pass to the defendants, 
then putting aside Cl. 2'of the contract, 
the measure of damages would normally 
he the difference between the contract 
rate and the market rate at the date of 
breach: see Jamal v. Moolla Datcood 
Sons & Co. (7), And damages on that 
basis could be awarded without an amend¬ 
ment of the plaint even if the plaintiffs 
had only pat forward the auction rate as 
the correct rate : see Narasinggirji Mafg. 
Co. v. Budan Saheb (S). In fact, however, 
in prayer (b) of the plaint the plaintiffs 
have claimed alternatively “ such other 
sum" as the Court may deem fit to award 
as damages. In Jamal's case Lord Wren- 
bury, in delivering the judgment of the 
Board, says at p. 10 :— 

" The question, therefore, is the general 
question and may be stated thus : In a 
contract for sale of negotiable securities, 
is the measure of damages for breach the 
difference between the contract price and 
the market price at the date of the breach 
—with an obligation on the part of the 
seller to mitigate the damages by getting 
the best price he can at the date of the 
breach—or is the seller hound to reduce 
the damages, if be can, by subsequent 
sales at better prices'* If he is, and if the 
purchaser is entitled to the benefit of 
subsequent sales it must also be true that 
he must bear the burden of subsequent 
losses. The latter proposition is in their 
Lordship's opinion impossible, and the 
former is equally unsound. If the seller 
retains the shares after the breach, the 
speculation as to the way the market will 
subsequently go is the speculation of the 
seller, not of the buyer : the seller cannot 
recover from the buyer the loss below the 
market price at the date of the breaoh if 
the market falls, nor is he liable to the 
purchaser for the profit if the market 
rises. It is undoubted law that a plaintiff 
who sues for damages owes the duty ol 
taking all reasonable steps to mitigate 
the los9 consequent upon the breaoh and 
cannot olaim as damages any sum whioh 
is due to his own neglect. But the loss 
to be ascertained is the loss at the date 
of the breaoh. If at that date the plaintiff 
oould do something or did something 
whioh mitigated_the_damage, the defen. 

(7) [1916] 43 Cal. 493=43 I. A. 6=20 0,‘ \V~N. 

105—80 M. L. J. 73=14 A. L. J. S9=19 XI 

L. T. 80=3 L. \Y. 181=23 C. L. J. 137= 

(1916) 1 XI. W. N. 70=18 B. L.-R. 315=81 

I. C. 949=9 Bur. L.T. 8 (P. C) 

(8) 1924 Bom. 390=26 B. L. R. 523. 
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dant is entitled to the benefit of it,” Then 
dealing with Ss, 73 and 107 of the 
Indian Contract Act, his Lordship states 
as follows at p. 11 : — 

" The respondents further contend that 
Ss. 73 and 107 of the Indian Contract 
Act, or one of them, are in tbeir favour. 
As regards S. 107 their Lordships aro 
unable to see that it has any application 
in the present case. It deals with cases 
in which a seller has a lien on goods or 
has stopped them in transitu. The section 
follows upon sections dealing with those 
subject-matters, The present case is not 
one which falls under either of those 
heads. The seller was and remained the 
legal holder of the shares. As regards 
S. 73 it is but declaratory of the right to 
damages which has been discussed in the 
course of this judgment. . .The seller's loss 
at the date of the breach was ana remain¬ 
ed the difference between contract price 
and market price at that date.” 

That case has been follower! re¬ 
cently in Harichand k Co., v. Goslio 
Kabushiki Kaisha Ltd., (5) where the 
Court of appeal held that the vendors did 
not exercise their express power of re-sale 
within a reasonable time, and that con¬ 
sequently the correct measure of damages 
was the difference between the contract 
rate and market rate at date of breach 
and not the market rate at the expiration 
of a reasonable time in which the resale 
should have taken place. In that case 
delivery of fifty bales of yarn under a 
contract was to be given within sixty 
days of the arrival of a steamer, and in 
default there was an express power for 
the sellers: " at any time to sell the goods 
by private sale or public auction.” 
Twenty-five bales 'arrived in Bombay on 
December 24, 1920, and the remainder on 
January 21, 1921. The purchasers took 
delivery of two lots of four bales each on 
January 14 and March 13, 1921, respec¬ 
tively. They then objected that these 
bales bore the Contract No. 10 insteal 
of the original Contract No. 9/5, and 
so belonged to another contract with 
some different person. It was admitted 
that this number had nothing whatever 
to do with the quality of the goods. The 
seller's explanation was that it solely 
related to different numberings adopted 
by their Bombay branch as compared 
with their head office in Japan. 

At the trial the main defence was 
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this question of numbering. I decided 
this point against the purchasers. I next 
held that there was a breach of contract 
by the purchasers in their letter of April 
5, 1921, and that the express power of 
sale must be exercised within a reason¬ 
able time thereafter notwithstanding the 
use of the words “ at any time.” These 
particular findings were not challenged in 
appeal, and I may add that a somewhat 
similar question a9 to numbering has now 
been conclusively determined by the Privy 
Council in Ravijivan v Bliikaji k Co. (9). 
It was there held in effect that a first 
purchaser who is the owner of goods in 
the hands of a mill-owner can have any 
reference number, he likes, put on the bales 
provided it does not give any warranty 
or indication of the quality or description 
to his sub-purchaser or to others. 

The next question in Harichiul's ca3e 
was whether the actual sale on May 21 
was within a reasonable time. At the 
trial this point was argued by counsel 
briefly without any reference to autho¬ 
rities, and depended on the view taken of 
the correspondence. Practically through¬ 
out April correspondence had passed 
between the respective solicitors in which 
the purchasers maintained their erroneous 
point about the numbering. On April 
26, the sellers wrote demanding payment 
within two days in default- of which 
the goods would be sold. On May 2, the 
purchasers replied that they never had 
the idea of evading their liability, and 
that they would be quite prepared to 
take the goods provided they related to- 
their contract, and they proposed that 
they would take the goods provided the 
sellers admitted they did not appertain to 
the purchasers' order and would make an 
allowance in the price on that account. 
Again, on May 6, the purchasers asked 
for the production of certain papers and 
correspondence and said that they had no¬ 
desire to back out of the contract, and 
that if the proofs asked for were produced, 
they would pay for and take delivery of 
the goods without prejudice to their con¬ 
tention that they were not bound to take 
delivery as they did not relate to the con¬ 
tract. Subsequently, on May 17, the 
purchasers withdrew their offer, and the 
goods were re-sold on May 25. 

I'J) 1024 P. c. 143=43 Bom. 519=46 M. L. J. 
655=20 B. L. R, 442=(1924) M. W. N. 430 
=35 M. L. T. 140=20 M. L. W. 424=5- 
L. R. P. C. 135 (P. C.) 
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The view I took of this correspon¬ 
dence was that having regard to the 
purchasers’ letters of May 2 and 0, the 
sellers were not unreasonable in postpon¬ 
ing the sale until the proposals made by 
those letters had been disposed of. But 
the view which prevailed in the appeal 
Court (see p. 928) was that though in 
view of the unreasonable nature of the 
purchasers’ objection to accept the goods, 
some time might properly be allowed for 
the vendors endeavouring to get the pur¬ 
chasers to reconsider their refusal, yet 
that the vendors should have taken steps 
for a resale after receipt of the pur¬ 
chasers’ letter of April 21, and that the 
sale should have taken place at any rate 
hy April 29, i. e., after the expiry of the 
two days mentioned in the notice of April 
26, and that consequently the negotiations 
made by the purchasers on May 2 and 
subsequently should be disregarded as 
they did not materialize, but that other¬ 
wise some time should be allowed for the 
time taken up in advertising the sale, etc., 
e. g., a week, such as ensued between the 
vendors' solicitors' letter of May 18 and 
the actual auction on May 25. 

The case, therefore in effect depend¬ 
ed on the differenco of two or three days 
between April 29 and May 2, and this 
differenco resulted in the vendor being 
unable to justify his actual resale, and 
being consequently thrown hack on his 
ordinary remedy. Damages were accord¬ 
ingly calculated according to the market 
rate at date of breach. At pp. 928-29 
Mr. Justice Fawcett said :— 

The result, in my opinion, is that 
plaintiffs cannot recover the whole los 3 
resulting from resale of May 25, and are 
thrown back on their remedy of damages 
on the ordinary basis of the difference 
between the contract rate and the market 
rate at the date of breach. This date may 
be taken to be the day following the 
defendants' actual refusal in their letter 
of April 5, i. e., April 6, 1921. . . It is true 
that in Frag Nam in v. Mill Chand (10) 
the measure for damages allowed was the 
difference between the contraot rate and 
the market rate at the expiration of a 
reasonable time in which the resale 

1 h f a n 6 - akeD pIac0 ' But 1 a o ree 

with the following oritioism of this deoi- 

S35* D , R ®“ fry ’ 9 , Sale ot Goods in British 
India (p. 406;But there seems to be 

no reason for a departure fr om the ordi- 

U0) U897J19 All. 5 ^=vi 0 <J7j a.W.N. 150. 


nary rule The right given to the seller 
includes the right to a reasonable time for 
effecting a resale, hut if he cloe3 not 
exercise the power according to the terms 
of the section, there is no reason why he 
should obtain any benefit under it, and 
the due date should he the day on which 
to ascertain the market value.’ The 
Privy Council decision in Jamal v. Moolla 
Dmcood Sons Sc Co. (7) in effect says the 
same thing. In Angullia & Co. v. Sassoon 
t Co. (11) HaringtoD, J. took the same 
view, and this Court agreed with him in 
Narsinggirji Mafg. Co. v. Budansaheb (8). 
We, therefore, allow this appeal and 
declare that the plaintiffs are entitled to 
recover damages from the defendants on 
the basis of the difference between the 
contract rate and the market rate of the 
goods on April 6, 1921.” 

So, too, at p. 933, Sir Latlubhai Shah 
said; — 

“ I do not read the judgment in that 
case (Jamal's case) as casting any doubt 
upon the proposition, which has been 
accepted in several cases to which I have 
referred that a clause as to resale gives a 
valid right to the sellers to claim the 
difference between the contract price and 
the price realized at the resale, provided 
that power has been exercised in accord¬ 
ance with the provisions of the clause. 
But where that power has not been 
exercised within the reasonable time, the 
only right of the sellers is to claim 
damages on the footing of the difference 
between the contract price and the market 
value of the goods on the date of the 
breach, without any reference to the price 
which might be realized by a resale at 
any time after the limit of reasonable 
time has been exceeded. My conclusion 
is that the defendants committed a breach 
of tho contract on April 5 or 6, that a re¬ 
sale should have been effected soon after 
that at the latest before the end of April 

and that the subsequent negotiations 
and the subsequent resale cannot give the 
plaintiffs the right to claim damages 
according to the olause as to resale.” 

In both the above oases, however, the 
property in the goods did not pass to the 
purohaser Does it make any difference 
then m the present case supposing the 
property did pass ? This point was not 
referred to in the final arguments, whioh 
we re all based^ on the assumption that if 

39 Cal - 6GS=1'J 1.0* 705=16 0. W. N. 
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the auction sale was had, the measure of 
damages would be the difference between 
the contract rate and the market rate at 
the date of breach. That assumption 
appears to me to be correct. On my above 
findings the plaintiffs cannot rely on S. 107 
cf the Indiau Contract Act as the resale 
was unreasonably late. Consequently, 
as in Jamal's case (7), S. 107 does not 
apply, and we are left with S. 73. 
Accordingly the plaintiffs may sue for 
damages under S. 73, and prior to the re¬ 
sale they would also have had the alter¬ 
native remedy of suing for the price, 
although the latter remedy is not men¬ 
tioned in the Indian Contract Act (see 
P. II. & Co. v. Bhagwandas (12) and 
Finlay Muir it Co. v. Radhakisseu Gopi- 
kissen (l3). The same result would, I 
think, follow under English Law, a 9 the 
defendants had not actually received the 
goods. Thus,in Mayne on Damages, 9th 
Edn., at p. 108,1 find it stated as follows: 

If the purchaser refuses to accept 
'the goods, and the property has pas- 
!sed to him, the vendor may at his option 
consider the contract of sale as still un¬ 
broken, and recover their entire prise in 
an action for goods bargained and sold, 
even though they have not been delivered. 
He may, on the other hand, after the 
time for acceptance has expired, or any 
other essential condition has been broken, 
sue for breach of the contract, even after 
he has resold the gocds. In the latter 
case, the measure of damages is the differ¬ 
ence between the contract price and the 
market price at the time when the con¬ 
tract ought to have been comple'.ed, for 
the seller may take his goods into the 
market and obtain the current price for 
them." 

Accordingly in the view I take, 
the measure of damages would he the 
same in the present case whether the 
property did or did not pass. But if it is 
necessary to decide the point, I hold that 
the projierty did pass to the defendants. 
I think it clear that by their letter and 
delivery order of February 28. 1921, the 
plaintiffs appropriated these 75 bales to 
the contract (see Pignataro v. Gilroy (14). 
I am further of opinion that this appro¬ 
priation was assented to by the defendants 

(12) (1909j 34 Horn. 192=2 I. C. 475= 11 Bom. 
L. R. 835. 

(13) 11909] 36 Cal. 736=3 I. C. 185. 

(1 , [1919] 1K.B. 459=83 L. J. K. B. 726-= 

120 L. T. 480=24 C. C. 174=63 S. J. 265 = 
35 T. L. R. 191. 
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within the meaning of S. 83 of the 
Indian Contract Act, having regard to 
my above findings that Mohanlal asked 
for and was given time after the receipt 
of the plaintiff's letter and delivery order. 

I should perhaps add that it was 
never contended before me that the effect 
of Cl. 2 of the suit contract was that 
the only remedies open to the vendors 
were either to keep the goods or to re¬ 
sell, and that having elected to resell and 
the resale being invalid the vendors 
could not rely on their alternative remedy. 
Nor was it contended that if the vendors 
elected to keep the goods, they were not 
entitled to damages in addition. In my 
opinion Cl. 2 does not have any such 
effect, and I only mention the points to 
show they have not been overlooked. 
The contract may he badly drafted, but 
I do not think that its language forces 
me to attribute to the parties such an 
improbable intention as the above. 

As regards the actual market rates, 
I have already held in answer to 
Issue No. 9 that the date of breach is 
March 31, 1921, being the date on which 
the plaintiff's notice of March 21 expired. 
To save costs, the parties have very sensi¬ 
bly agreed that whereas the contact rate 
was at Re. 1—10—G per lb., the market 
rates on February 18 and March 1 were 
Re. 1-8-0, on March 9, Re. 1-6-6, on 
March 31, Re. 1-6-0 and on April 13, 
Re. 1-6-3, and that the average rate 
obtained at the auction sale on Juno 21 
was Re. 1-6-0. Also that the market 
rate on any date between March 1 and 9 
should be taken to be Re. 1-7-3. 

But it will be noticed from the 
passage which 1 have quoted from Ilari- 
chand's case that the market was there 
taken as at April 6 , being the date follow¬ 
ing the purchasers' actual refusal in their 
letter of April 5. Possibly it was assumed 
that this letter was not received till the 
6 th, though this does not appear from the 
appeal paper book. But I find on look¬ 
ing at the subsequent unreported proceed¬ 
ings, that the date finally adopted by tbe 
appeal Court was April 7 and not April 6 , 
as April 6 was a close holiday. 

Further, in Halsbury, Yol. X, p. 332, 
note (g), I find it stated :— 

" The difference is more properly that 
between the contract price and the market 
price on the day after the breach, for the 
defendant has the whole of the day fixed 
for delivery on which to deliver." 
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.s /;,/ir v. Holland (l’>), is cited in sup¬ 
port of this proposition, but in my 
opinion it does not- bear it out. On the 
contrary as I read the decision the dama¬ 
ges were based on the market rate of the 
la3t day of a seven days' notice given by 
a vendor to a purchaser to take delivery. 
The head-note ends :— 

In an action for the non-delivery of 
shares on a given day, pursuant to con¬ 
tract, the proper measure of damages is 
the difference between the contract price 
and the market price on the day when 
the contract was broken.” 

In that case, on March 3, ]S4'i, the 
plaintiffs gave a notice which ended 
(p. H-2): 

If those scrips are not delivered to 
me on or before the 10th instant, I shall 
buy them in against you, and debit you 
with the difference." 

Then at p. 146 Baron Parke said :— 

“ The question, therefore is, when it 
(the contract) was broken. Now the 
plaintiff, by his letter of March 3, gave 
the defendant until March 10 to deliver 
the shares ; and he is not, therefore, 
entitled to calculate the damages with 
reference to any amount the shares might 
have sold for subsequently to the 10th.” 

Accordingly the damages awarded in 
the lower Court were reduced on that 
basis. 

In Nirsingrjirji Ma/ij. Co. v. Bu- 
dansaheb (8) delivery had to be taken by 
December 31, 1919. In remanding the 
suit for a retrial, the appeal Court 
framed the following issue : " (2) If the 
breach of contract was by the defendant 
and not by ohe plaintiff, what was the 
market price of the goods on December 
31,1919?" And Sir Norman Macleod 
added:— 

The Court below has found that the 
contract time was not extended. If the 
defendant committed the breach, the 
plaintiff will be entitled to the differ¬ 
ence between the contraot rate and the 
market rate as found." 


Presumably Deoember 31, 1919, and 
also January 1, 1920, were olose holidays, 
but in such a oase the Court has to 
arrive at the rate as best it can by con¬ 
sidering the rates available for the days 
nearest to the date of actual breaoh. 

_jn the present oase I app reciate 

(15) J* M-&W- 186=4 Railw. Cas. 

150=16 L. J. Ex. 87. 


that as on my findings the property 
passed, and the defendants had the whole 
of March 31 in which to pay, the plaint¬ 
iffs could not have safely gone into the 
market and resold these bales on 
March 31. But as I read the authorities 
already cited, the principle on which 
the date of the breach is taken is be¬ 
cause it is the loss to the plaintiff on 
that particular date which has to be 
ascertained. As Lord Y’renbury empha¬ 
sises in Jamal's case (p. 11): "The 

sellers' loss at the date of breach was 
and remained the difference between 
the contract price and the market price 
at that date.” That being so, it is 
really misleading to consider how soon 
in fact the vendors could reasonably 
have resold after the date of breach. 
The materiality of that would only arise 
if the vendors wer6 validly exercising 
their powers of resale under Cl. 2 of 
the suit contract or S. 107 of the Indian 
Contract Act. In that event a week 
might well he spent if the sale was to 
be by auction and advertisements, etc., 
issued : cf. Xarsinggirji Mafg. Co v. 
Budansahcb (8). 

B it ou my findings the vendors 
did Dot validly exercise these special 
powers ,and consequently they can now 
only rely on their ordinary remedy. 
And one can well see that if some date 
after the date of breach was adopted, 
this might lead to disputes and difficulties 
as to what subsequent date should be 
adopted in any particular oase, and that 
in a fluctuating market the difference of 
even a day might lead to serious differ¬ 
ences in money. And a3 regards the miti¬ 
gation of damages under S. 73, that again 
is at the date of breaoh. It is not sug¬ 
gested here that at that date there was 
anything special whioh the vendors should 
have done, but did not do, apart from 
the exeroise of their power ol sale whioh 
stands on a different footing. 

Following then what I understand 
to be the principle laid down in Jamal's 
oase and in Narsinggirji Mafg. Co. v. 
Budansahcb (8) I hold that I ought to take 
the rate of date of breaoh, viz., Maroh 31, 
as the determining rate. This rate, as 
I have already said, is He. 1-6-0 per lb. I 
accordingly answer Issue No/11 “ Yes.” 
The dam »ges should be oalculated on the 
difference between the oontraot rate of 
Re. 1-10-6 and the market rate on Maroh 
31, 1921, of Re. 1-6-0 with reference to 
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the 75 bales in suit.” The aggregate 
sum representing this difference must be 
worked out as proper particulars were 
not given either in the plaint or at the 
trial, and the sum actually claimed 
includes interest. 

As regards Issue No. 12, a ques¬ 
tion arises about interest. The plaint 
claim3 interest prior to the suit, but this 
cannot, I think, be allowed. As the sum 
awarded by me represents damages at 
date of breach, I do not think ’that Cl. 3 
of the contract extends to interest on 
such damages. But interest from date 
of the suit stands on a different footing. 
In the subsequent unreporced proceedings 
in Harichani's case, interest on dama¬ 
ges was awarded by the appeal Court 
under S. 34 of the Civil Procedure Code 
from the date of the suit, and Mr. Justice 
Fawcett stated that in his opinion it 
was desirable that where a party impro¬ 
perly delayed the ascertainment of dama¬ 
ges for three or four years, he should 
be penalized in this way, and that the 
main objection advanced by the defend¬ 
ants to take delivery had no substance 
• •« 
in it. 

47. In the present case the second 
plaintiffs declared their plaint on Novem¬ 
ber 10, 1921, and filed it on January 19, 
1922. So there was no unreasonable 
delay. Substantially they have been 
awarded the principal sum they claimed. 
They themselves paid it to the Mill 
Company in Juno and July 1921. They 
liavo now been out of their money for 
over three years, and in my opinion the 
defendants' main objection as to Mohan- 
lal’s want of authority is a dishonest 
defence. Under all the circumstances I 
think it fair and so hold that under S. 34 
of the Civil Procedure Code the damages 
awarded should carry interest at six per 
cent, from January 19, 1922, when the 
plaint was filed down to the date of 
judgment. 

In the issue (viz., No 13) the defend¬ 
ants rely on limitation. This issue was 
not raised until the second hearing when 
the Mill Company had been added as a 
co-plaintiff, and an amended written state¬ 
ment pleading limitation had been put 
in. It depends primarily on what was 
the date of breach and that is why I have 
set out at length my reasons for adopting 
March 3', for the difference in money 
values 13 comparatively small. The 
material dates are as follows : I have 
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already found that the date of breach was 
March 31, 1921. My order directing the 
Mill Company to be added as a co-plain¬ 
tiff was made on March 26, 1924. The 
amendments to the plaint actually adding 
them as parties were made on March 28, 
and the amended plaint was formally re¬ 
declared by Ratilal on March 31, 1924. 
Under these circumstances I hold that 
the joinder of the Mill Company as plain¬ 
tiffs was within time, viz., three years of 
the date of breach, and that accordingly 
Issue No. 13 should be answered ‘'No." 

Apart, then, from any question of 
costs, it is unnecessary for me to decide 
the points of law which would arise if the 
date of breach was found to be earlier, 
say March 4, 1921. But in deference to 
the aide and interesting arguments of 
counsel, and as in general it is desirable 
for a trial Judge to give his decision on 
all important disputed points, I will now 
consider this issue on the assumption 
that (contrary to the view which I hold) 
the Mill Company was not added as a 
co-plaintiff until more than three years 
had expired from the date of breach. In 
the first place, I reject the plaintiffs' con¬ 
tention that the suit contract was with the 
selling agents alone. It may be taken in 
the plaintiffs'favour—and I so hold—that 
the contract Ex, A alone should be 
looked at, and that the other document 
Ex. A 1 which is not signed by anybody 
and has no rubber stamp endorsement by 
the agents is not a duplicate, but is only 
a copy of part of the original contract. 

Now Ex. A is a printed form in a 
contract book which is supplied by the Mill 
Company to the selling agents. In the 
printed body of the form no other com¬ 
pany but the Mill Company is referred to. 
Clauses 3 and 5 expressly refer to the 
company’s' Mill,” and it is not suggested 
that the agents have any mill. I think, 
therefore that in Cls. 1, 2, 3, 5 and 6 
of Ex. A the references to ” the com¬ 
pany ” are clearly to the Mill Company, 
and that having regard to the nature of 
those clauses, it cannot be successfully 
contended that the Mill Company was 
merely a third party. For instance, 
under Cl. 2 it was the company” who 
on the purchasers’ default had the power 
either to keep or to re-sell the goods and 
to recover damages on a re-sale. Under 
Cl. 5 the company had a conditional 
power to cancel the contract, in which 
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case the purchaser was not to get auy 
compensation from the company. 

Plaintiffs’ counsel laid stress on the 
rubber stamp endorsement hearing the 
agents’ name ; and also on the printed 
statement in the contract that the defend¬ 
ants “ have this day agreed to purchase 
from the Coorla Spinning and Weaving 
Company Ltd.’s shop (Dookan) for selling 
cloch situate in the new cloth market the 
below-mentioned goods...” This is an 
ambiguous and stupid form, and I hope 
that at any rate one result of this case 
will be to ensure that the plaintiffs adopt 
another form in the future. Strictly 
speaking you can buy “at” a shop, or 
“from the proprietors of a shop,” but not 
“from a shop.” The distinction is be¬ 
tween the place and the persons; but 
sometimes the word ‘ shop ’ is used as 
including or referring to the goods in a 
shop. The difficulty here is that although 
the goods manufactured by the Mill Com¬ 
pany are sold at this shop, the proprietors 
of the shop are the selling agents, and not 
the Mill Company. Possible in some 
bygone days the Mill Company kept their 
own shop, and this form was in use then 
and has not since been altered, hut this 
is mere guess work for there is no evi¬ 
dence of it. And il the contract is intended 
to be with the persons who keep the 
shop where the Mill Company’s goods are 
sold, theD this is inconsistent with the 
body of the contract which refers to the 
Mill CDmpany alone, unless one treats 
such persons a9 contracting agents for 
the Mill Company. 

In this respect the rubber endorsement 
is helpful ancl shows that the contract 
was at any rate effected by the aid of the 
selling agents, just as an application for 
shares in a company by a member of the 
public might bear a banker’s or broker’s 
etamp. ^ But although it contains the 
words k Co.,” I do not think this invol¬ 
ves a reference to the selling agents in 
the body of the contract whore the words, 
the company” are used. The agents 
were not a company in the ordinary sense 
of the word, and would not, I think, be 
referred to as such. Ratilal tells us that 
the reason for the rubber endorsement 
was to show that the purchasers were to 
credit the selling agents and not the Mill 
Company on deU^y of the good 9 , and 
that they might know that the contract 
was with the selling agents. All poople 
un the market knew that they were the 
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selling agents of the Coorla Mills, but some 
outside merchants might not know this. 
And though the defendants have not put 
their hooks in evidence to show whom 
they gave credit to for the ready halos 
ani the six delivered hales, it seems clear 
that they transacted all business with the 
selling agents throughout, and not with 
the Mill Company. But this observation 
and also Ratilal's statement may perhaps 
he open to the objection that it is parol 
evidence as to the intention of the par¬ 
ties under a written contract (see Bow- 
stead on Agency, 6th Edn., Art. 119, p. 
405) and I think it safer therefore to 
disregard it. 

On the whole I think the 'true 
view is and I so hold that the contract 
was with the Mill Company acting by 
their selling agents. In much the same 
way a club often executes its contracts 
by a named agent, e. g., its secretary. 
And in effect the view adopted by both 
parties in the initial correspondence is 
not very different. In their letter of April 
8 . 1921, the vendors’ solicitors write: 

On behalf of our clients Messrs. Keshav- 
ji Manekchand A Co., selling agents of 
the Coorla Mills.” In the reply of April 
19 the defendants’ solicitor writes : “By 
the contract referred to...your clients 
agreed to deliver to ours...” I further 
hold that under all the circumstances the 
robber endorsement had the effect of a 
signature on the contract by the selling 
agents as such and acting ou behalf of 
the Mill Company. In this respect it will 
he home in mind that but for this rubber 
endorsement there was no signature by 
or behalf of the vendors either in Ex. A 
or Exh. A 1. 

Counsel were unable to assist me 
with any authorities in arriving at this 
oonolusion, but the contraot is I hope sui 
generis, and accordingly one could not 
expect to find a case in point. The 
converse case of the personal liability of 
an agent in various instances has reoently 
been the subjeot of much litigation in the 
English Courts, culminating in the deci¬ 
sion of the House of Lords in Universal 
Steam Navigation-Co. v. fames Me. Kelvie 
A Co. (16) but the faots are too different 
from the present case to afford much 
assistance. 

Turning again to the suit oontmot, 
this signature by the selling agonts would 
not, I think, necessarily allnw the sellim' 

UOj [102SJ A. G. 4!>2 ■— -- 
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agents to sue on the contract without 
joining the Mill Company, having regard 
to tlie terms of the body of the contract. 
That being so, I see no reason to alter 
the opinion which I formed on March 26, 
1924, that it was desirable that the Mill 
Company should be added as a coplain¬ 
tiff. I thought the case was one where 
their ‘ presence before the Court miy be 
necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all the questions involved 
in the suit,” within the meaning of the 
second branch of O. 1, R. 10 (2). I 
lay stress oo this word may.’ It should 
be contrasted with the first branch of the 
section, viz., ‘‘any parson who ought to 
have been joined.” The effect of the deci¬ 
ded cases on this sub-section appears to 
be that the first branch refers to neces¬ 
sary parties and the second to proper 
parties. 

It was next argued on behalf of 
the defendants that the suit was defec¬ 
tive and must have been dismissed unless 
and until the Mill Company was added. 
In other words, that the Mill Company 
were necessary and not merely proper 
parties. The plaintiffs, on the other hand, 
contended that the selling agents had here 
a beneficial interest in the completion of 
the contract, and could accordingly sue 
in respect of it. This rule extends in 
England to auctioneers and factors, and 
is thus expressed in Bowstead on Agency, 
7th Edn., p. 431 : — 

"An agent may sue in his own name 
on contracts made by him on behalf of 
lis principal in the following case, name- 
iy..Ab) where, as in the case of factors 
and auctioneers, he has a special property 
in or lien upon, 'the subject-matter of the 
contract, or has a beneficial interest in 
the completion thereof,” 

Williams v. Millington (l 7) ; Robinson 
v. Rutter (18), and Consolidated Co. v. 
Curtis & Son (19) ; may bo referred to in 
this connexion. 

Similarly in India Sir Arnold White in 
Subrahmania Pattar v. Narayanan Nayar 
(20) says as follows (p. 135) :~ 

“He (Willes, J ) says the proper person 
to bring the action is the person whose 
right has been violated. Though there 

(17• [1788] 1 H. Bl. 81=2 K. K. 724. 

(18) 118551 -1 El. & Bl. 054=24 L. J. Q. B. 
250=1 Jur N. S. 821=3 W. R. 405. 

(19) [1892] 1 Q. B. 405=61 L. J. Q. B. 325=40 
W. R. 42G=5G J. P. 5G5. 

(20) [1900] 24 Mad. 130. 


are certain exceptions to the general 
rule, for instance, in the case of agents, 
auctioneers or factors, these exceptions 
are in truth more apparent than real, etc. 
The real proposition of law, which these 
and other cases establish, is that where 
an agent enters into a contract as such, 
if he has interest in the contract, he 
may sue in his own name. Unless the 
contract for the breach of which the 
action is brought is one made * by the 
agent he has no cause of action because 
there is no privity between himself and 
the defendant.” 

It may be that in that particular 
case this was obiter because it was held 
on the fact that there was no privity be¬ 
tween the plaintiff and defendant and 
that accordingly the plaintiff's failed on 
that ground alone. But the comment 
on the case in Pollock and Mulla, 4t'n 
Ed., p. 742, 3th Edn., p. 722, is : — 

“ This is not a real exception to the 
rule laid down at the beginning of the 
section, the agent being in sue a case 
virtually a principal to the extent of his 
interest in the contract." 

The section in question is S. 230 of the 
Indian Contract Act which runs :— 

In the absence of any contract to that 
effect, an agent cannot personally enforce 
contracts entered into by him on behalf 
of his principal, nor is he personally bound 
by them.” 

Then follow certain specific exceptions 
which do not apply here. 

59. As regards the question of fact 
whether the selling agents had here a 
beneficial interest in the completion of 
the contract, I find that point in favour 
of the plaintiffs. The details of the 
agency terms are not perhaps as full as 
they might lie, partly because MrMihag- 
vati very prudently did not cross-examine 
to bring them out. I think, however, it 
is sufficiently proved that the terms of 
business were that the agents were 
remunerated by commission, but that 
they took 'delivery from the Mill Com¬ 
pany and were debited by tfce Mill Com¬ 
pany with the price of the goods, and 
that they in their turn delivered the goods 
to the purchaser and were paid by the 
purchaser. As the delivery and payment 
of the six bales were admitted, the details 
were not gone into, but in the concluding 
stages of the trial counsel for the defen¬ 
dants admitted that the delivery order 
for the six bales was in the same form as 
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that sent on February 28, <Bx. C 1). 
which was signed by the selling agents 
and addressed to their own godown- 
keeper. 1 further find that normally the 
delivery by the Mill Company to the 
agents would be at or about the same 
time as the latter were to deliver the 
goods to the purchaser. But if the pur¬ 
chaser failed to complete, then I think 
the loss, if any, would fall on the selling 
agonts in cases where they had once 
accepted or taken delivery from the Mill 
Company. For instance, in the present 
case the Mill Company eventually deli¬ 
vered the bales to the selling agents at 
the time when the auction sale took place. 
On the other hand the selling agents were 
debited with the suit contract price of 
the goods and not with the price realized 
at the auction. Consequently they stood 
to lose by the amount of th9 difference 
between the contract price and the auction 
price. 

It was at one time contended that 
the agents never in fact paid the com¬ 
pany the contract price. But it became 
clear from the accounts produced that at 
the date of the auction the selling agents 
were largely in credit with the Mill Com¬ 
pany, aDd that in fact their account still 
remained in oredit after the contract 
goods had been debited to them. Accor¬ 
dingly in the concluding stages of the 
trial it was admitted by the delendants’ 
counsel that this amounted to payment 
by the selling agents to the Mill Company. 
Shortly stated, therefore, I hold that the 
selling agents were in the position of del 
credere or guaranteeing agents, and that 
on the defendants' default they paid their 
principals, the Mill Company, the amount 
due by.the defendants. 

I quite appreciate that there is no 
express assignment here of the Mill Com¬ 
pany’s right to damages for breach of 
contract. Even if there had been, the 
question would still remain whether it 
would not be wise to add the assignor a 3 
a party. I do not wish to go into English 
practice for there is a difference there 
between what is made assignable by the 
Judicature Act and what is assignable in 
equity But I may refer to the judgment 
of Bord Macnaghten in Tolhursl v. Asso- 

MQfmV <u°\ rtla ? d Ccment Manufacturers 
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“ It is well settled that as a general 
rule the benefit of a contract is assignable 
in equity and may be enforced by the 
assignee. The assignor ought in ordinary 
circumstancss to he made a party. But 
I cannot think that this is necessary 
when the assignor is a mere name, as the 
Imperial Company is in the present case, 
without any means and without any exe¬ 
cutive or hoard of directors, if indeed it 
has now any corporate existence at all. I 
am not aware of any authority for this 
proposition, but it seems to me to be in 
accordance with the practice in equity 
and it is supported by what was said hv 
James, V.C., in C-istellan v. Hobson <2JJ." 

In the above case the Imperial Com¬ 
pany had sold its undertaking to an 
amalgamated company, and then gone 
into voluntary liquidation, its affairs 
being wound up and its assets distributed. 

In the present cue the Mill Com¬ 
pany is still a going concern. but at the 
date when the suit was filed, the selling 
agents had long sinoe paid the Mill Com¬ 
pany for the contract price of the goods, 
and so prima facie they would 1)3 entitled 
in equity to an assignment of the Mill 
Company's rights under the suit contract. 
And I think they can put their case higher 
than this. They were in the position of 
sureties who had paid all they were liable 
for. Consequently, upon such payment, 
the selling agents “were invested with all 
the righos which the creditor had against 
the principal debtor" and became entitled 
to the l)9nefit of every security held by 
the crelitor (see Ss. 140 and HI of the 
Indian Contract Act). I have not baen 
referred to any authority on S. 140, but 
the word “ invejted ” seems to me a 
strong one and coming as it does in a 
statute, I do not see why in a case like 
the present it should not operate as a 
transfer to ths surety of the creditors' 
rights without the neoessity of any 
written assignment. If so. then one of 
those rights would bs to damages for 
breach of contract. In that event, there 
is some authority for holding that even in 
England if there has been an assignment 
the surety could sue in his own name 
(see Halsbury, Vol. XV, p. 506 Art. 
956), although in general a del credere 
agent may not be able to do so (see Bo.v- 
s tead on A gency, (>th Edn., P. 432). 

( 92) U87°] if) Kq. 47^=3-) L. J. Ch. 4>J0=22 
L. T. 575=18 W. R. 731. 
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But howevor tha. may be, it is. 

I think, clear that at the date of the suit 
the sole beneficial interest was in the sell¬ 
ing agents and that the Mill Company 
were only nominal parties, and were in 
a position resembling that of a bare trus¬ 
tee. On the other hand, it was desirable 
for the protection of the defendants that 
the Mill Company should be added so 
that the defendants should not be expos¬ 
ed to any separate claim by the Mill 
Company, and that the matter should be 
adjudicate! upon once and for all. 

Under those circumstances if it 
had b*en necessary for me to decide the 
point, I should have been disposed to hold 
that the Mill Company were proper rather 
than necessary parties, and that, follow¬ 
ing the principle of the decisions of this 
Court in liavji v. Mahadev (23) and 
Guruvauya v. Daitatraya (24), the suit 
was not barred merely because the Mill 
Company was not added until after the 
period of limitation had expired. In the 
former case it was held that a suit 
brought originally by a benamidar was 
not barred on the ground that the person 
for whom he was a benamidar was not 
added until after the period of limita¬ 
tion, In the latter case an ejectment 
suit brought by the manager and one 
other member of the joint family was held 
not to l>e barred merely because other 
members of the family were added after 
the period of limitation. Those cases are 
no doubt distinguishable from the present 

(23) [1897] 22 Bj n. 072. 

(24) [1903] 28 Bom. 11=5 Bom. L. R. (18. 
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one but they show what view our Courts 
have taken of S. 22 of the Indian Limi¬ 
tation Act, and S. 32 of the Civil Proce¬ 
dure Code, and no case exactly in point 
has been cited to me. 

In the view, therefore, which i 
take, the defendants fail in any event in 
thdr defence of limitation. But I may 
add as a word of warning that Bombay 
Mill Companies and their selling agents 
would be well advised to see that their 
selling contracts are free from ambiguity 
as to who the real vendors are, and that 
in many cases, to avoid legal difficul¬ 
ties, it may be advisable for both parties 
to sue as co-plaintiffs, as indeed was the 
case with the suit brought by the Mathu- 
radas Mills, Ex. K 1. In the other 
case, Ex. No. G, the position was clear 
and the suit was brought by the Sassoon 
Mills alone. 

There will accordingly be a decree 
for the plaintiffs for an amount and in¬ 
terest tbereon to be ascertained in accor¬ 
dance with my answers to Issues Nos. 11 
and 12. As regards costs the, defendants 
will pay the plaintiffs’ costs of the suit 
throughout except that the plaintiffs are 
to pay the costs of adding the Mill 
Company and the defendants' costs of 
the hearing on March 2G, 1924, and of 
and occasioned by the adjournment order¬ 
ed on that day, including their amended 
written statement, and there will be the 
usual set off of costs. There will be inte¬ 
rest on judgment at six per cent. 

Suit 'decreed. 
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